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PREFACE- 


It  was  originally  intended  to  produce  a  work  exclusively 
upon  the  subject  of  Kemoval  of  Causes,  but  that  subject  was 
found  so  intimately  blended  with  the  subject  of  jurisdiction 
of  the  circuit  court,  that  it  was  found  necessary  to  unite  the 
two  subjects,  and  the  result  has  been  the  production  of  the 
present  work.  It  seems  that  the  Act  of  March  3d,  1875,  had 
the  effect  of  repealing  the  Act  of  1866,  but  had  not  the  same 
effect  upon  the  Act  of  1867,  amendatory  thereto.  While  the 
later  act  extended  the  jurisdiction  of  the  circuit  courts,  it  at 
the  same  time  contracted  the  right  of  removal,  as  to  time  of 
application  for  removal,  from  ''  any  time  before  the  trial  or 
final  hearing  of  the  suit,"  as  recited  in  the  earlier  act,  to  *'  be- 
fore or  at  the  term  at  which  said  cause  could  be  first  tried, 
and  before  the  trial  thereof,"  as  recited  in  the  latter  act. 
And  as  both  acts  were  to  be  read  together,  they  could  not 
fail  to  be  productive  of  serious  question  as  to  their  judicial 
construction,  as  will  be  seen  by  the  number  of  cases  cited  in 
this  volume  where  the  question  of  the  time  of  application  for 
removal  of  the  cause  was  brought  up.  Many  applications  for 
removal  were  relied  on  under  the  Act  of  1867,  which  were  de- 
cided as  taken  too  late  under  the  Act  of  1875,  and  the  cause 
remanded  for  want  of  jurisdiction,  and  the  question  of  the  ef- 
fect of  the  later  act  was  variously  determined  in  different  dis- 
tricts, in  accordance  with  the  rules  of  the  local  statutes  and 
practice  as  to  what  constituted  "before  or  at  the  term  at 
which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof,"  creating  a  series  of  decisions  in  apparent  contradic- 
tion with  each  other,  but  in  reality  not  inharmonious. 
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VI  PREFACE. 

The  right  of  removal  depends,  first,  on  the  subject-matter 
of  the  controversy,  without  regard  to  citizenship  of  the 
parties;  and  secondly,  on  tiie  diversity  of  citizenship  of  the 
parties.  Under  the  first  clause  of  sec.  2  of  the  Act  of  1875,  as 
to  the  right  of  removal  based  on  the  subject-matter  of  the 
cause,  all  those  on  one  side  of  the  controversy  must  unite, 
and  the  cause  be  wholly  removed;  while  under  the  second 
clause  of  the  same  section  any  one  or  more  of  either  party 
could  remove,  if  the  entire  controversy  could  be  wholly 
determined  between  the  parties  litigant.  The  latest  decisions 
of  the  Supreme  Court,  followed  by  those  still  later  of  the 
circuit  and  district  courts,  seem  to  have  at  last  settled  these 
points. 

The  author  has  endeavored,  in  as  terse  language  as  possible^ 
to  express  the  decision  of  the  court  on  these  various  points, 
leaving  it  to  the  reader  to  refer  to  the  decisions  themselves 
for  the  full  text  and  reasonings  which  led  to  the  conclusion. 
The  first  part  of  this  work  is  occupied  by  the  United  States 
statutes  upon  the  subject  of  removal  of  causes,  arranged  in 
their  chronological  order.  This  is  followed  by  a  chapter  on 
the  jurisdiction  of  the  circuit  courts  of  the  United  States, 
and  such  sections  as  pertain  to  the  exercise  of  that  jurisdic- 
tion. This  is  followed  by  the  sections  of  the  Revised  Statutes 
and  the  Act  of  1875  as  to  the  removal  of  causes  from  State 
courts  into  the  circuit  courts,  and  the  practice  and  procedure 
incident  thereto.  Following  this  is  a  chapter  on  removals  in 
special  cases,  and  the  practice  and  procedure  incident  thereto. 
The  whole  being  annotated  by  all  the  principal  cases  down 
to  the  present  time,  and  an  index  for  reference,  with  a  table 
of  cases.  ROBERT  DESTY. 

October,  1882. 
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§  1,     Judicial  poorer,  Trliere  vested* — 

The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may  from  time  to  time 
establish.    (U.  S.  Const,  art.  3,  sec.  1.) 

§  1  a.  Constitutional  provisions. — Judicial  power 
means  that  power  with  which  courts  are  clothed  for  the 
purpose  of  the  trial  and  determination  of  causes;^  the 
power  conferred  to  render  a  judgment  or  decree.'  The 
jurisdiction  of  the  circuit  courts  depends  exclusively  on 
the  Constitution  and  laws  of  the  United  States;^  and  it 
cannot  be  affected  by  State  legislation.^  Its  jurisdiction 
is  limited;  but  the  presumption  is,  that  a  cause  is  within 
the  jurisdiction  till  the  contrary  is  shown.^  Tbe  judicial 
power  is  unavoidably  in  some  cases  exclusive  of  all  State 
authority,  and  in  others  may  be  made  so  at  the  election  of 
the  legislative  body.  *  *  *  Shall  extend ' '  is  used  in  article  3, 
section  2  of  the  Federal  Constitution,  in  an  imperative  sense, 
and  imports  an  absolutegrant  of  power.^  Their  jurisdiction 
depen(Ui  exclusively  on  the  Constitution,  and  statutes  passed 
in  pursuance  thereof.^  The  Constitution  defines  the  limits 
of  the  judicial  power,  but  Congress  prescribes  how  much 
of  it  is  to  be  exercised  by  the  Federal  courts.*  The^  are 
of  limited  jurisdiction,  and  can  exercise  no  jurisdiction 
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but  what  is  expressly  conferred,  or  is  conferred  by  neces- 
sary implication,^®  as  the  power  to  pnnish  for  contempts. ^^ 
Although  of  inferior  jurisdiction  in  the  language  of  the 
Constitution,  their  proceedings  are  entitled  to  liberal  pre- 
sumptions in  favor  of  their  regularity.  ^^  An  inferior 
couit,  in  the  sense  of  the  Constitution,  is  one  whose  judg- 
ment may  be  reversed  on  appeal.^*  Federal  courts  will 
decline  jurisdiction,  as  a  matter  of  comity,  where  the  State 
court  has  custody  of  the  property  and  the  subject-matter 
of  the  action,  but  not  after  trial  on  the  merits.^^  The 
judicial  power  of  the  United  States  is  vested  by  the  Con- 
stitution in  the  courts  of  the  United  States.  ^^  Congress, 
in  es^iablishing  "inferior  courts,"  and  prescribing  their 
jurisdiction,  must  confer  upon  the  judges  appointed  to 
administer  them  the  constitutional  tenure  of  office — that 
of  holding  "during  good  behavior" — before  they  can 
become  invested  with  any  portion  of  the  judicial  power 
of  the  government.^*  It  is  within  the  power  of  the  gov- 
ernment of  the  United  Statts  to  protect  the  lives  of  the 
judges  of  its  courts  from  assault,  not  only  while  actually 
holding  court,  but  while  traveling  through  their  circuits 
for  that  purpose. " 

1  XT.  S.  ▼.  Arredondo,  6  Peters,  691;  Ex  paxte  Gist,  26  Ala.  156;  Ban- 
ton  ▼  .  Wilson.  4  Texas,  400. 

2  Rhode  Island  ▼.  Massachusetts,  12  Peters     j7. 

3  Cary  v.  Curtis.  3  How.  236;  Sheldon  y.  SUi,  8  How.  441;  Scott  v.  San- 
ford.  19  How.  393;  Hubbard  t.  Northern  R.  R.  Co.,  3  Blatchf.  84;  Bennett 
T.  Bennett.  Deady.  300;  Wisconsin  v.  Duluth,  2  Dill,  406;  Karahoo  y. 
Adams,  1  Dill.  344;  Harrison  v.  Hadley,  2  DiU.  229;  Smith  y.  Allyn,  1 
Paine.  486;  Liyingston  v.  Van  Ingen,  1  Paine,  45;  U.  S.  v.  Terrell.  Hemp. 
411,  422;  U.  8.  V.  Alberty.  Hemp.  444;  White  v.  Fenner,  1  Mason,  520;  Ex 
parte  Cabrera,  1  Wash.  C.  C.  232;  Livingston  v.  Jefferson,  1  Brock.  203. 

4  Parsons  v.  Lyman,  5  Blatchf.  170;  Livingston  v.  Jefferson,  1 
Brock.  203. 

5  Turner  t.  Bank,  4  Dall.  8;  Livingston  v.  Van  Ingen,  1  Paine,  45. 

6  Martin  v.  Hunter,  1  Wheat.  £04;  The  Moses  Taylor.  4  Wall.  411. 

7  Martin  v.  Hunter.  1  Wheat.  304. 

8  Mossman  t.  Higginson,  4  Dall.  12;  Hodgson  v.  Bowerbank,  5  Cranch» 
303;  Blank  v.  Deveaux,  5  Cranch,  61;  Amer.  Ins.  Co.  v.  Canter,  1  Peters, 
511;  Livingston  -v.  Jefferson,  1  Brock.  203;  U.  S.  v.  Drennon,  Hemp.  320; 
U.  S.  V.  Alberty.  Hemp.  441 

9  Turner  v.  Bank  of  N.  A.,  4  Dall.  410;  Mclntyre  v.  Wood,  7  Cranch, 
504;  Kendall  v.  U.  S.,  12  Peters,  616;  Cary  v.  Curtis,  3  How.  245;  Clarke  v. 
Jonesville,  4  Am.  Law.  Reg.  593. 

10  Turner  v.  Bank,  4  Dall.  9;  U.  S.  v.  Ta-wan-ga-ca,  Hemp.  304. 

11  U.  8.  V.  Hudson,  7  Cranch,  32:  Matt,  of  Meador,  1  Abb.  U.  S.  324. 


§  1  b  CONSTITUTIONAL  PROVISIONS.  4 

12  Turner  v.  Bank,  4  DalL  8;  Griawold  t.  Sedgwick,  1  Wend.  126; 
Byers  v.  Fowler,  12  Ark.  218;  Erwin  v.  Lowry,  7  How.  172. 

13  Nugent  v.  State,  18  Ala.  52. 

11    Gilman  t.  Perkins,  13  The  Reporter,  257. 

15  Thomiu  T.  Loney,  134  U.  S.  372. 

16  Kentucky  &  I.  Bridge  Co.  ▼.  Louisyille  &  N.  B.  Co.,  2  Interstate 
Com.  Rep.  351. 

17  Be  Neagle,  39  Fed.  Rep.  833;  40  Alb.  L.  J.  284;  12  N.  J.  L.  J.  SOU. 

§  1  b.    liimitation  of  j  udicial  power.  — The  j  adicial 
power  of  the  United  States  is  limited  to  ''cases"  and 
"controversies"  enumerated  in  article  3  of  the  Constitu- 
tion, as  limited  by  amendment,  article  11,  and  includes 
only  suits  of  a  civil  nature.^    The  eleventh  article  of 
amendment  simply  declares  that  **  the  judicial  power  of 
the  United  States  shall  not  be  construed  to  extend  to  any 
suit,  in  law  or  in  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State. "  ^    Whenever 
the  claim  of  a  party  takes  such  a  form  that  the  judicial 
power  is  capable  of  acting  upon  it,  then  it  has  become  a 
case  of  controversy  within  the  meaning  of  the  article  of 
the  Constitution  defining  the  limits  of  the  judicial  power 
of  the  United  States.^    The  Constitution  of  the  United 
States,  as  originally  established,  ordains,  in  article  3,  sec- 
tion 2,  that  the  judicial  power  of  the  United  States  shall 
extend  "to  controversies  between  two  or  more  States,  be- 
tween a  State  and  citizens  of  another  State,  between  citi- 
zens of  different  States,  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States,  and  be- 
tween a  State,  or  the  citizens  thereof,  and  foreign  States, 
citizens,  or  subjects";  and  that  in  all  cases  "in  which  a 
State  shall  be  party,"  this  court  shall  have  original  juris- 
diction.*   As  to   "controversies  between  two  or  more 
States,"  the  most  numerous  class  of  which  this  court  has 
entertained  jurisdiction  is  that  of  controversies  between 
two  States  as  to  the  boundaries  of  their  territory,  such  as 
were  determined  before  the  Revolution  by  the  king  in 
council,  and  under  the  Articles  of  Confederation  by  com- 
mittees or  commissioners  appointed  by  Congress.^^    The 
Constitution  in  terms  excludes  no  controversies  between 
States,  whatever  may  be  their  nature  or  subject.     It  is 
tiierefore  a  question  of  construction  whether  the  contro- 
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versy  in  a  given  case  is  within  the  grant  of  judicial  power. • 
The  object  of  vesting  in  courts  of  the  United  States  juris- 
diction of  suits  by  one  State  against  the  citizens  of  an- 
other, was  to  enable  such  controversies  to  be  determined 
by  a  national  tribunal,  to  avoid  partiality,  or  suspicion  of 
partiality,  which  might  exist  on  a  resort  to  State  courts.^ 
Amendment  11  does  not  exclude  from  the  jurisdiction  of 
the  Federal  courts  a  suit  by  a  State  against  one  of  its  own 
citizens  which  suit  involves  a  Federal  question,  and  in 
'which  it  has  become  appellant.^ 

1  Re  Pacific  Railway  Com.,  32  Fed.  Rep.  255;  Chisholm  y.  •eorgia,  2 
DaU.431. 

2  State  V.  New  Orleans  Pelican  Ins.  Co.,  127  U.  S.  265. 

3  Smith  V.  Adams,  130  U.  S.  167. 

4  State  y.  New  Orleans  Pelican  Ins.  Co.,  127  TJ.  S.  265. 

5  Story  Const.,  §  1681;  New  Jersey  y.  New  York,  3  Peters.  461;  S.  C, 

5  Peters,  234;  6  Peters,  323;  Rhode  Island  y.  Massachusetts,  12  Peters,  657, 
724.  736,  759;  S.  C,  13  Peters,  23;  li  Peters,  210;  15  Peters,  233;  4  How.  691. 
628;  Missouri  y.  Iowa.  7  How.  660;  and  10  How.  1;  Florida  y.  Georgia,  17 
How.  478:  Alabama  v.  Georgia,  23  How.  505;  Virginia  v.  West  Vhmnia,  11 
Wall.  39;  Missouri  y.  Kentucky.  11  Wall.  395.    See  also  Georgia  y.  Stanton. 

6  Wall.  50,  72,  73;  State  y.  New  Orleans  Pelican  Ins.  Co.,  127  U.  S.  265. 

6  Rhode  Island  y.  Massachusetts,  12  Peters,  657. 

7  Federalist.  No.  80;  Chisholm  y  Georgia,  2  Dall.  419;  State  y.  New 
Orleans  PeUcan  Ins.  Co.,  127  U.  S.  265. 

8  Ames  y.  Kansas.  Ill  U.  S.  449. 

§  2.    IPoTver  of  Congress. — The  Congress  of 

the  United  States  shall  have  power  to  constitute 

tribunals  inferior  to  the  Supreme  Court.     (U.  S. 

Const,  art.  1,  sec.  8,  el.  9.) 

Note. — The  power  to  constitute  inferior  courts  and  en- 
dow them  with  jurisdiction  afibrds  no  pretext  for  abrogat- 
ing any  established  law  of  property,  or  for  removing  any 
olmgations  to  submit  to  the  rule  of  the  local  sovereign.^ 
In  legislating  for  the  territory  of  the  United  States  Con- 
gress exercises  the  combined  power  of  a  general  and  a  State 
government,  and  courts  of  a  territory  are  in  a  sense  inferior 
tribunals.'^ 

1  Soydam  y.  WlUiamsou,  24  How.  433. 

2  American  &  Ocean  Ins.  Co.  y.  Bales  of  Cotton.  1  Peters,  511 

§  2  a.  United  States  Courts. — United  States  courts 
can  exercise  only  that  jurisdiction  which  is  conferred  on 
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them  by  Congress,^  or  by  treaty. ^  Congress  may  say  how 
much  and  what  shall  veat  in  one  inferior  coart,  and  what 
in  another,*  and  must  define  their  respective  jurisdictions.^ 
How  jurisdiction  shall  be  acquired,  whether  original  or 
appellate,  and  the  mode  of  procedure,  are  left  to  the  wis- 
dom of  the  legislature.^  So  Congress  may  confer  original 
jurisdiction  in  any  case  to  which  appellate  jurisdiction  ex- 
tends,® and  may  lawfully  provide  for  suits  at  the  option  of 
the  parties  on  all  controversies  between  citizens  of  dilBfer- 
ent  States.'  In  the  first  three  classes  of  cases  mentioned 
in  this  section — i.  e.  (1)  cases  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  or  treaties  made  under  its 
authority;  (2)  all  cases  affecting  foreign  embassadors,  min- 
isters, or  consuls;  (3)  all  cases  of  admiralty  and  maritime 
jurisdiction — the  jurisdiction  is  exclusive;®  as  questions 
arising  on  treaties,  when  not  political  questions,^  or  suits 
arising  under  the  laws  of  the  United  States.  ^®  While  in 
the  latter  class,  as  to  controversies,  it  may  qualify  the  ju- 
risdiction, whether  original  or  appellate.  ^^  It  may  invest 
the  Federal  courts  with  the  power  to  issue  writs.  ^^  fed- 
eral courts  can  issue  writs  only  when  necessary  in  and  of 
their  jurisdiction,  and  in  a  case  pending. ^^ 

1  Ex  paite  Cabrera,  1  Wash.  C.  C.  235;  Magill  v.  Parsons,  4  Conn.  317. 

2  The  British  Prisoners,  1  Wood.  &  M.  66;  U.  S.  v.  New  Bedford 
Bridge,  Wood.  &  M.  437;  Smith  v.  Jackson.  1  Paine.  453. 

3  TT.  S.  V.  New  Bedford  Bridge,  1  Wood.  &  M.  437. 

4  Osbom  V.  Bank.  9  Wheat.  738;  Turner  v.  Bank,  4  Dall.  10;  Mclntyre 
Y.  Wood,  7  CrancL,  506;  Kendall  v.  U.  S.,  12  Peters,  616;  Gary  v.  Curtis.  3 
How.  236;  Sheldou  v.  Sill,  8  How.  448. 

5  Mayor  v.  Cooper,  6  Wall  247. 

6  Osbom  V  Bank,  9  Wheat.  738;  V.  S.  t.  Bevans.  3  Wheat.  336;  Jones 
V.  Seward,  41  Barb.  272. 

7  Gaines  v.  Fuentes,  92  U.  S.  10. 

8  State  T.  McBride,  Kice,  400. 

9  Wilson  V.  Wall,  6  Wall,  83;  Ex  parte  Leon.  1  Edm.  Sel.  Cas.  301; 
U.  S.  V.  Lathrop,  17  Johns.  4;  TJ.  S.  v.  Campbell.  6  HaU  L.  J.  113;  Haney 
T.  Sharp,  1  Dana,  442. 

10  Fox  V.  Ohio,  5  How.  410;  Voorhees  v.  Frisbie,  8  Bank.  Reg.  154. 

11  Martin  v.  Hunter,  1  Wheat.  304;  The  Moses  Taylor,  4  Wall.  411. 

12  Desty  Fed.  Proc,  sec.  716,  and  cases  cited. 

13  Ex  parte  Everts,  7  Am.  Law  Reg.  79;  overruling  U.  S.  v,  William- 
B>n.  7  Am.  L.  Reg.  11. 

§  3*      Jurisdiction*  as  to    subject-mat- 

ter  and  parties. — The  judicial  power  shall  ex- 
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tend  to  all  cases  in  law  and  equity  arising  under 
this  Constitution,  the  laws  of  the  United  States  and 
treaties  made,  or  which  shall  be  made,  under  their 
authority. 

Second.  To  all  cases  affecting  embassadors,  other 
public  ministers  and  consuls; 

Third,  To  all  cases  of  admiralty  and  maritime 
jurisdiction. 

Fourth,  To  controversies  to  which  the  United 
States  shall  be  a  party. 

Fifth.  To  controversies  between  two  or  more 
States. 

Sixth.  Between  a  State  and  citizens  of  another 
State. 

Sex^enth.  Between  citizens  of  different  States. 

Eighth.  Between  citizens  of  the  same  State, 
claiming  lands  under  grants  of  different  States,  and; 

Ninth.  Between  a  State  or  the  citizens  thereof, 
and  foreign  states,  citizens  or  subjects.  (U.  S. 
Const,  art.  3,  sec.  2.) 

§  3  a.    Where  the  government   is  a  party. — 

The  judicial  power  extends  to  controversies  in  which  the 
United  States  is  a  party,  ^  so  the  United  States  may  in- 
stitute a  proceeding  at  common  law,  to  condemn  lands 
for  the  use  of  the  government;^  or  to  condemn  property 
used  in  aid  of  insurrection.^  It  may  file  a  bill  in  equity 
to  set  aside  a  fraudulent  conveyance;  or  bring  an  action 
on  a  contract,  unless  a  different  mode  is  prescribed  bylaw;* 
or  on  a  bond  given  to  secure  the  landing  of  a  cargo  under 
the  embargo  laws;^  or  for  the  breach  of  a  bond  in  an  ac- 
tion brought  by  a  postmaster.*  The  jurisdiction  reaches 
to  controversies  where  the  State  is  a  party  ;"^  but  only 
where  it  is  a  party  to  the  record;®  or  when  the  governor  is 
sued  in  his  otficial  capacity.^  The  jurisdiction  of  the  Fed- 
eral courts  depends  on  two  points  :  first,  as  arising  from 
the  subject-matter;  second,  as  dependent  on  the  character 
of  the  parties;^®  and  when  it  depends  on  the  character  of 
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the  parties  and  not  of  the  subject-matter,  Congress  cannot 
vest  jurisdiction  in  the  Federal  courts.  ^^  The  giving  of 
the  Supreme  Court  orip^nal  jurisdiction  in  cases  where  a 
State  is  a  party  does  not  withhold  from  Congress  the 
power  to  vest  in  circuit  courts  concurrent  jurisdiction  in 
such  casea  ^^ 

1  MiBsisaippi  t.  Johnson.  4  WalL  498;  Georgia  y.  Stanton,  6  Wall.  50. 

2  U.  S.  V.  Smith.  1  Hughes.  347. 

3  Union  Ins.  Co.  t.  U.  S.,  6  WaU.  759. 

4  Dugan  v.  U.  S.,  3  Wheat.  172;  U.  S.  v.  Barker,  1  Paine,  156. 

5  Dnrouaseau  v.  IT.  S.,  6  Cranch.  307. 

6  P.  M.  Genl.  t.  Early,  12  Wheat.  133. 

7  N.  Y.  T.  Conn.,  4  Dall.  1:  N.  J.  v.  N.  Y.,  5  Peters,  290;  Ga.  ▼.  Brails- 
ford,  2  Dull.  402;  Oswald  v.  N.  Y..  2  Dall.  415;  Chisholm  v.  Ga.,  2  Dall. 
419;  Grayson  v.  Va.,  3  DalL  320;  Mass.  v.  R.  I.,  12  Peters,  755:  Ga,  ▼. 
Madrazo,  1  Peters,  122;  Luther  v.  Borden,  7  How.  55;  Mowery  v.  Indiana 
&  C.  B.  R.  Co.,  4  Biss.  80. 

8  Osbom  V.  Bank,  9  Wheat.  738;  New  York  v.  Connecticut,  4  Dall.  3; 
Fowler  v.  Lindsay,  3  Dall.  411;  U.  S.  v.  Peters,  5  Cranch,  115. 

9  Kentucky  v.  Ohio,  34  How.  97;  Georgia  v.  Madrazo,  1  Peters,  116. 

10  Celluloid  Co.  v.  Goodyear,  13  Blatchf.  375;  citing  Cohens  v.  Virginia, 
6  Wheat.  264;  Littlefield  v.  Perry,  21  Wall.  205. 

11  State  ▼.  Trust  of  University,  5  Nat.  Bk.  Rcr.  466;  Wisconsin  ▼.  Du- 
luth,  2  Dill.  406;  explained  in  State  y.  Lewis,  12  Fed.  Rep.  1. 

12  State  y.  T  ewis,  12  Fed.  Rep.  1,  citing  Pennsylyania  v.  Wheeling  Br. 
Co.,  13  How.  520. 

§  3  b.  Where  an  alien  is  a  p€ui;y. — Under  the 
first  clause  of  section  2,  article  3,  of  the  Constitution  of 
the  United  States,  jurisdiction  is  given  to  the  Federal 
courts  in  cases  where  a  foreign  state  or  individual  is  a 
party.  ^  So  it  extends  to  all  cases  affecting  embassadors, 
although  they  are  not  parties  to  the  record.*-*  A  citizen  of 
the  State  may  sue  an  alien  in  the  Federal  court?,  although 
the  alien  be  a  foreign  consul.^  The  controversy  must  be 
one  in  which  a  citizen  of  the  State  and  an  alien  are 
parties,'*  or  a  nominal  citizen  suing  for  the  use  of  an  alien ;^ 
and  one  party,  either  plaintiff  or  defendant,  must  be  a 
citizen,^  as  the  circuit  court  has  no  jurisdiction  of  a  con- 
troversy between  aliens.  ^  For  the  purpose  of  jurisdiction, 
a  foreign  corporation  is  deemed  an  alien  ;^  so  of  resident  un- 
naturalized foreigners;^  and  one  who  has  merely  filed  his 
declaration  of  intentions  to  become  a  citizen  is  an  alien;^ 
but  an  Indian  tribe  is  not  a  foreign  nation;^^  nor  is  an  In- 
dian a  foreign  citizen  or  subject.  ^^    A  foreign  sovereign 
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may  sue  a  citizen  in  the  United  States  courts;^'^  and  a  res- 
ident alien  may  sue  a  citizen,  ^^  although  he  sues  as 
trustee.  ^^  So  an  executor  and  residuary  legatee  may  sue 
in  the  Federal  courts,  though  both  are  aliens.  ^^  And  if 
an  alien  holds  lands  he  may  sue  a  citizen  for  any  matter 
affecting  his  rights.  ^^ 

1  ChappedelAine  ▼.  Dechenauz,  4  Cronch.  308;  Browne  v.  Strode,  5 
Oranch,  307 . 

2  Obebom  ▼.  Bank,  7  Wheat.  738;  U.  S.  t.  Ortega,  11  Wheat.  467;  TJ. 
8.  T.  Bavara,  2  Dall.  297. 

3  St.  Lake's  Hosp.  r.  Barclay.  3  Blatchf.  259;  Graham  t.  Stucken,  4 
BJatchf .  50. 

4  Hepburn  t.  Ellzey,  2  Granch,  445;  Mossman  t,  HIgglnson,  4  Dall,  12; 
New  OrleauB  t.  Winter,  1  Wheat.  91:  Jackson  v.  Twentyman,  2  Peters. 
136;  Hodgson  t.  Bowerbank,-  5  Cranch,  303;  Gassies  v.  Ballou,  6  Peters, 
761;  Brown  t.  Keene,  8  Peters.  112;  Picquet  v.  Swan,  4  Mason,  443;  5 
Mason.  35:  Case  ▼.  Clarke,  5  Mason,  70;  Catlett  v.  Pacific  Ins.  Co..  1 
Paine.  594;  Co-yper  v.  Galbraith,  3  Waf>h.  C.  C.  546;  Prentiss  v.  Bi-ennnn, 
2  Blatchf.  164;  Wilson  v.  City  Bank.  5  Bank.  Beg.  270. 

5  Browne  r.  Strode,  5  Cranch,  303. 

6  Jackson  t.  Twentyman,  2  Peters,  136;  Balrd  v.  Byrne,  3  Wall.  Jr.  1; 
Prentiss  ▼.  Brennan.  2  Blatchf.  162;  Kaleau  v.  Bernard.  3  Blatchf.  241. 

7  Fetrocoklno  v  Stuart,  37  Leg.  Int.  30. 

8  Sod.  for  Prop.  Gosp.  v.  New  Haven,  8  Wheat.  464. 

9  Balrd  t.  Byrne.  3  WalL  Jr.  1. 

10  Baird  t.  Byrne,  3  Wall.  Jr.  1. 

11  Cherokee  Na.  t.  Georgia,  5  Peters,  1;  Worcester  v.  Georgia.  C  Peters 
S15. 

12  Karrahoo  v.  Adams,  1  DHL  .344.      . 

13  King  T.  Oliver,  2  Wash.  C.  C.  429. 

14  Breedlove  r.  Nioolet,  7  Peters,  413;  Bonaparte  v.  Camden  &  A.  B. 
B.  Co..  Bald.  205. 

15  Chappedelaine  ▼.  Dcchenaux,  4  Cranch.  306. 

16  Chappedelaine  v.  Dcchenaux.  4  Cranch,  306. 

17  Bonaparte  v.  Camden  &  A.  R.  B.  Co.,  Bald.  205. 

§  8  c.  state  legislation  isannot  limit  or  impair. 
— State  legislation  cannot  in  any  wise  im(>air  or  limit  the 
jurisdiction  of  the  i? ederal  courts.^  Stale  statutes  are 
powerless  to  affect  an  amendment  of  a  Federal  statute, 
under  which  Congress  has  regulated  the  exercise  of  Fed- 
eral jurisdiction  by  Federal  courts.'^  A  State  cannot  by 
conferring  exclusive  jurisdiction  on  its  own  courts* 
exclude  the  jurisdiction  of  the  United  States  courts.^ 
If  the  representative  of  a  decedent  is  a  citizen  of  a 
State  different  from  that  of  the  other  party,  the  juris- 
diction of  the  United  Stutes  courts  cannot  be  defeated  by 
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State  statutes.^  Equity  jurisdiction  of  the  courts  of  tho 
United  States  is  subject  to  neither  limitation  nor  restraint 
by  State  legislation,  and  is  uniform  throughout  the  States 
of  the  Union.*  The  United  States  courts  arc  bound  to 
administer  equitable  remedies  in  cases  to  which  they 
are  applicable  and  which  are  not  adapted  to  Ci  common- 
law  action.^  BiWa  quia  timet  belong  to  the  ancient  juris- 
diction in  equity;  and  the  jurisdiction  of  Federal  courts 
in  such  cases  cannot  be  curtailed  by  State  legislation 
giving  a  remedy  at  law.^ 

1  Union  Trust  Co.  v.  Rochester  &  P.  R.  Co.,  29  Fed.  Rep.  009;  Kirby 
V.  Lake  Shore  &  M.  S.  R.  Co.,  120  U.  S.  130;  Bairon  v,  Bumsidc,  121  U. 
S.  186;  McConihay  v.  Wright,  Id.  201;  Borer  v.  Chapman.  IID  U.  S.  587; 
May  V.  Saginaw  Co.,  42  Fed.  Rep.  620;  Hoover  ▼.  CraTTford  Co..  CD  Fed. 
Rep.  712. 

2  Beckman  t.  Hudson  Riv.  etc.  Co..  35  Fed.  Rep.  9. 

3  Clark  v.  Bever,  133  TJ.  S.  96;  Hess  v.  Reynolds,  113  U.  S.,  73.  77. 

4  Clark  v.  Bever,  139  TJ.  S.  96;  Payne  v.  Hook,  74  U.  S.  425-  Mississippi 
Boom  Co.  V.  Patterson,  98  U.  S.  403;  Ellis  v.  Davis,  109  U.  S.  485;  Delar 
ware  Co.  Comrs.  v.  Diebold  etc.  Co.,  133  U.  8.  473;  Upsher  Co.  v.  Rich, 
135  TJ.  S.  467;  Borer  v.  Chapman,  119  TJ.  S.  687. 

5  Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.  120  TJ.  S.  130. 

6  Ridings  v.  Johnson,  128  TJ.  S.  212. 

7  McConihay  v.  Wright,  121 V.  S.  201. 

§  3  d.  Jiirisdiction  generally. — Jurisdiction  iz 
the  power  to  hear  and  determine  the  subject-matter  in 
controversy  between  parties  to  a  suit.^  A  sentence  of  a 
court,  pronounced  against  a  party  without  hearing  hin  or 
giving  him  an  opportunity  to  be  heard,  is  not  a  judicial 
determination  of  his  rights,  and  is  not  entitled  to  respect 
in  any  other  tribunal,^  as  jurisdiction  can  never  depend  on 
the  decision,  but  upon  the  merits  of  a  case;  upon  the  right 
to  hear  and  determine  at  all.^  In  a  court  of  general  juris- 
diction, the  presumption  is  in  favor  of  its  authority  to  act 
in  a  given  case  when  nothing  appears  to  the  contrary;  ** 
and  when  jurisdiction  of  the  subject-matter  appears,  juris- 
diction of  the  persons  within  its  territorial  limits  will  be 
presumed.^ 

1  Rhode  Island  t.  Massachusetts,  12  Peters,  657;  TJnited  States  v.  Ar- 
redondo,  6  Peters,  691. 

2  Windsor  v.  McVeigh,  93  TJ.  S.  274. 

3  Ex  parte  Watkins,  7  Peters,  568. 

4  Rhode  Island  v.  Massachusetts.  12  Peters,  657 

5  Galpin  v.  Page,  18  Wall.  350. 
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§  8  e.  limitation  of  jurisdiction. — Courts  created 
by  statute  can  have  no  jurisdiction  but  such  as  the  statute 
confers.^  In  such  case  the  requirements  of  the  statute 
must  be  strictly  complied  with,  or  the  jurisdiction  does 
not  vest.^  A  court  is  limited  in  its  powers  by  the  statute, 
under  which  alone  it  can  act.^  Where  the  jurisdiction  of 
a  court  has  been  enlarged,  judgments  or  decrees  founded 
upon  the  new  jurisdiction  are  liable  to  the  general  provis- 
ions in  respect  to  writs  of  error  and  appeals.'*  After  the 
repeal  of  an  act  conferring  jurisdiction,  the  appellate 
court  has  no  longer  jurisdiction  of  the  appeal.^  Where  a 
jurisdiction  conferred  by  statute  is  prohibited  by  a  subse- 
quent statute,  the  pronibition  is  so  far  a  repeal  of  the 
statute  conferring  the  jurisdiction.^  But  the  act  of  Con- 
gress repealing  the  exclusion  of  State  courts  as  to  actions 
against  consuls  does  not  lessen  the  jurisdiction  of  Federal 
courts  over  such  actions.^ 

1  Sheldon  T.  Sm.  8  How.  441. 

2  Thatcher  v.  PoweU,  6  Wheat.  119;  Shelby  v.  Bacon,  10  How.  58. 

3  East  Tenn.  etc.  R.  R.  Co.  v.  South  Tel.  Co.,  112  U.  S.  306. 

4  ExparteZeUner,  9WaU.  241. 

5  Ex  parte  McCardle,  7  WaU.  506;  Merchants'  Ins.  Co.  t.  Ritchie,  6 
Wall.  541. 

6  Merchants'  Ins.  Co.  v.  Ritchie,  5  WalL  541. 

7  Froment  t.  DucIob,  30  Fed.  Rep.  385. 

§  3  £.  Territorial  limit  of  jurisdiction.— A  court 
created  within  and  for  a  particular  territory  is  bounded  in 
the  exercise  of  its  power  by  the  limits  of  such  territory.^ 
Whatever  may  be  the  extent  of  the  jurisdiction  over  the 
subject-matter  in  a  suit,  in  respect  to  jurisdiction  over 
persons  and  property,  it  can  only  be  exercised  within  the 
limits  of  the  judicial  district.^  The  circuit  court  has  juris- 
diction only  over  the  inhabitants  of  the  district,  or  persons 
found  therein,  and  served  with  process.*  So,  where  a 
citizen  of  New  Hampshire  and  a  citizen  of  Georgia  sued  a 
citizen  of  Massachusetts  in  New  York,  where  he  was  ar- 
rested, the  court  had  no  jurisdiction;*  but  where  there 
are  two  districts  in  a  State,  a  citizen  of  such  State  is  liable 
to  suit  in  either  district,  if  served  with  process.* 

1  Pioquet  y.  Swan,  5  Mason.  35;  Ex  parte  Graham,  3  Wash.  0.  C.  456. 

2  Toland  t.  Sprague,  12  Peters,  300;  Picquet  t.  Swan.  5  Mason,  35. 

3  Pollard  y.  Dwight,  4  Cranch,  424;  Anderson  v.  Shaffer.  10  Fed. 
B«.26tt. 
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4  Moffat  T.  Soley,  2  Paine.  103. 

5  McMlckenT.  Webb,  11  Peters,  25;  Vore  ▼.  Fowler,  2  Bond.  294:  Lo- 
oomotive  Co.  y.  Erie  B'y  Co.,  10  Blatcht  2if2. 

§  4.  ExclusiTe  Jurisdiction  of  conifts 
of  TUnited  States* — ^The  jurisdiction  vested  in 
the  courts  of  the  United  States,  in  the  cases  and 
proceedings  hereinafter  mentioned,  shall  be  ex- 
clusive of  the  courts  o^  the  several  States. 

First,  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States. 

Second.  Of  all  suits  for  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  mar- 
itime jurisdiction;  saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the 
United  States,  on  land  or  on  waters  not  within 
admiralty  and  maritime  jurisdiction. 

Fifth.  Of  all  cases  arising  under  the  patent-right 
or  copyright  laws  of  the  United  States. 

Sixth.  Of  all  matters  and  proceedings  in  bank- 
ruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature, 
where  a  State  is  a  party,  except  between  a  State 
and  its  citizens,  or  between  a  State  and  citizens  of 
other  States,  or  aliens.    (U.  S.  Eev.  Stats,  sec.  711.) 

§  4  a.  Grixninal  juriBdiction. — The  courts  of  the 
United  States  have  no  common-law  jurisdiction  in  crimi- 
nal cases.^ 

1  United  States  y.  Lewis  (Or.).  36  Fed.  Bep.  449;  In  re  Barry,  42  Fed. 
Rep.  113. 

§  4  b.    Extent   of  criminal  Jurisdiction. — The 

criminal  jurisdiction  of  United  States  courts  now  extends 
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over  the  great  lakes  and  their  connecting  "waters.  (26 
U.  S.  Stats.  424.) 

§  4  c.  Admiralty  jiirisdictioxi.  —  Congress  may 
pass  all  laws  which  are  necessary  for  giving  the  most  com- 
plete effect  to  the  exercise  of  the  admiralty  and  maritime 
jurisdiction  granted  to  the  government  of  the  Union. 
But  the  general  jurisdiction  over  the  places  subject  to 
this  grant  of  admiralty  jurisdiction  adheres  to  the  terri- 
tory as  a  portion  of  soverei^ty  not  yet  given  away,  and 
the  residuary  powers  of  legislation  stilf  remain  m  the 
State.  The  jurisdiction  of  a  State  is  coextensive  with  its 
territory.* 

1    United  States  ▼.  Bevans.  3  Wheat.  336. 

§  6.     Suits  for  puiiisliment  of  officers 
and.  o'vrners  of  Tessels  for  neg^lig^ence* — 

Of  all  suits  and  proceedings  arising  under  section 
fifty-three  hundred  and  forty-four,  title  "  Crimes," 
for  the  punishment  of  officers  and  owners  of  ves- 
sels, through  whose  negligence  or  misconduct  the 
life  of  any  person  is  destroyed.  (Key.  Stats,  sec. 
629,  cl.  19.) 

§  6.     Por  condemnation  of  prize* — Of  all 

proceedings  for  the  condemnation  of  property  taken 
as  a  prize,  in  pursuance  of  section  fifty-three  hun- 
dred and  eight,  title  "Insurrection."  (See  sees. 
5308,  5309,  Rev.  Stats,  sec.  629  ch.  6;  Union  Ins. 
Co.  V.  U.  S.  6  Wall.  759.) 

§  7<     V*or  suppression  of  sla're  trade* — 

Of  all  suits  arising  under  any  law  relating  to  the 
slave  trade.  (Bev.  Stats,  sec.  629,  ch.  7;  U.  S.  y.  La 
Vengeance,  3  Dall.  297;  TJ.  S.  y.  The  Sally,  2 
Cranch,  406;  U.  S.  y.  The  Betsy  and  Charlotte,  4 
Cranch.  443,  The  Sarah,  8  Wheat.  391.) 

DiSTT  BXMOVALS.— 9. 
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§  8*  Suits  under  tlie  patent  or  copy- 
rigrltt  la^vrs* — Of  all  suits  at  law  or  in  equity 
arising  under  the  patent  or  copyright  laws  of  the 
United  States.    (Rev.  Stats,  sec.  629,  cl.  9.) 

Note. — Of  qui  tarn  actions  for  penalties  imposed  by  Re- 
vised Statutes,  section  4963,  under  the  copyright  act,  though 
by  section  563  the  district  courts  have  jurisdiction  of  all  suits 
for  penalties  and  forfeitures  incurred  under  the  laws  of  the 
United  States.  (Rev.  Stats.,  sec.  4963;  Taft  v.  Stevens  L.  & 
E.  Co.,  37  Fed.  Rep.  729;  see  Allen  v.  Blunt,  1  Blatchf. 
480;  Goodyear  V.  Day,  1  Blatchf.  665;  Goodyear  v.  India 
Rub.  Co.,  4  Blatchf.  63;  Burr  v.  Gregory,  2  Paine,  426; 
Brooks  V.  StoUy,  3  McLean,  523;  Pulte  v.  Derby,  5  Mc- 
Lean, 328;  Black  v.  Allen,  9  L.  R.  A.  433.) 

§  8  a.  Suits  under  copyright  and  trade-mark 
laws. — A  court  of  equity  has  jurisdiction  over  a  suit  for 
an  infringement  of  a  copyright,^  and  of  an  action  for  the 
Infringement  of  a  trade-mark,  without  regard  to  the 
amount  in  controversy  or  the  citizenship  of  the  parties.^ 
Both  the  title  and  the  infringement  may  be  adjudicated 
without  having  been  first  determined  by  law;^  but  it  has 
no  jurisdiction  in  equity  to  protect  the  rights  of  an  author 
at  common  law,  where  the  parties  are  citizens  of  the 
same  State;^  nor  if  the  controversy  arises  out  of  a  con* 
tract,  and  not  under  the  statute;^  nor  to  enforce  pen* 
alties  and  forfeitures  incurred  under  the  statute.'  So 
a  State  court  has  jurisdiction  of  an  action  to  determine 
the  rights  of  the  respective  parties  under  an  agreement  by 
defendant  with  plaintiff,  for  the  exclusive  right  to  have 
and  perform  a  certain  play.*^  The  circuit  court  of  the 
United  States  has  jurisdiction  of  a  qui  tarn  action  for  pen- 
alties imposed  by  the  Revised  Statutes,  section  4963; 
though  by  section  563  the  district  courts  have  jurisdiction 
of  all  suitis  for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States.^ 

1  Pierpont  v.  Fowle,  2  Wood.  &  M.  23. 

2  I>uwell  V.  Bohmer,  10  Ch.  L.  N.  356. 

3  Fanner  v.  Calvert  Pub.  Co.,  5  Ch.  L.  N.  1. 

4  Boudcault  v.  Hart,  13  Blatchf.  47. 

5  Little  T.  HaU,  18  How.  165;  Polte  t.  Derby,  5  McLean.  328L 


16  CONSrnTUTIONAL  PROVISIONS.  §  8  b 

6  Btevens  t.  Gladding.  17  How.  447;  Stevens  t.  Cady.  2  Curt.  200. 

7  Wldmer  t.  Greene,  56  How.  Pr.  92;  see  note  to  Black  v.  Allen* 
fl2R.A.433. 

8  Taft  Y.  Stephens  L.  &  £.  Co..  37  Fed.  Rep.  726. 

§  8  b.  Suits  arising  out  of  the  patent  laws. — 
Tlie  circuit  courts  have  plenary  jurisdiction  over  all 
aotiona,  suits,  or  controversies,  both  in  law  and  in  equity, 
arising  under  the  patent  laws;^  and  an  action  which  raises 
the  question  of  inirinffement  is  an  action  arising  under  the 
law,  and  it  may  involve  the  construction  of  a  contract  as 
well  as  the  patent.^  But  if  the  contract  is  not  provide  d 
for  and  regulated  by  an  act  of  Congress,  the  court  has  no 
jurisdiction,*  nor  will  jurisdiction  extend  to  a  controversy 
arising  under  a  contract  concerning  a  patent  subsequently 
to  be  obtained.^  If  the  parties  are  citizens  of  different 
States,  and  the  amount  claimed  exceeds  live  hundred  dol- 
lars, the  court  h:»s  jurisdiction  over  a  claim  arising  on  a 
contract;^  but  if  the  parties  are  citizens  of  the  same  State, 
it  cannot  entertain  a  bill  to  compel  an  assignment  of  the 
patent  as  agreed  for;'  and  the  mere  fact  that  the  bill 

5 rays  for  an  accounting  will  not  confer  jurisdiction.'' 
'he  court  will  not  entertain  a  suit  to  have  the  interest  of 
a  patentee  sold  to  satisfy  a  judgment  issued  from  a  State 
court.  ^  Where  a  party's  rights  arise  under  a  contract,  he 
cannot  maintain  a  biU  in  equity  against  patentee  and 
purchaser  who  purchased  in  violation  of  the  license, 
without  a  regard  to  the  citizenship  of  the  parties.^  If  an 
infringement  is  proved,  the  court  will  take  cognizance  of 
matters  incidental,  as  where  defendant  has  forfeited  his 
right  under  a  license.  ^®  If  the  parties  are  citizens  of  the 
same  State,  the  court  has  no  jurisdiction  over  a  bill  to  ob- 
tain the  cancelation  of  a  license  on  account  of  the  inva- 
lidity of  the  patent.^'  If  the  circuit  court  in  a  patent 
case  has  jurisdiction  over  the  subject-matter  and  the 
parties,  its  decree  cannot  be  collaterally  questioned.  ^^ 
The  circuit  court  has  no  jurisdiction  to  vacate  a  patent  on 
the  ground  of  false  suggestions,  or  that  the  government 
had  no  right  to  grant  it;^^  nor  can  a  junior  patentee  main- 
tained an  action  against  a  prior  patentee  to  obtain  an  ad- 
judication that  his  patent  does  not  conflict  with  a  prior 
patent.  ^^  The  jurisdiction  at  law  and  in  equity  is  con- 
current, and  a  party  may  select  his  forum,  though  he 
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seeks  the  recovery  of  money  only;^^  and  if  compelled  to 
go  into  a  court  of  equitv  to  obtain  a  disco verv,  the  court, 
after  the  discovery,  will  proceed  on  the  merits.*'  A  bill 
for  a  discovery  cannot  be  maintained  upon  a  corporation.  ^^ 
The  jurisdiction  conferred  in  equity  exists  independently 
of  State  laws,  and  is  similar  to  the  equity  jurisdiction  in 
England;*^  and  want  of  equity  does  not  imply  a  defect  of 
jurisdiction.  It  is  only  when  the  court  is  without  power 
to  pass  upon  the  subiect-matter,  or  to  grant  the  relief 
sought,  that  its  jurisdiction  may  be  questioned.*^  A  court 
of  equity  has  jurisdiction  to  enjoin  the  use  of  a  patented 
invention,  and  for  an  account  of  profits,  although  an 
action  at  law  may  be  maintained  to  recover  damages,^® 
and  a  suit  for  an  account  of  profits  is  properly  brought  in 
equity.^*  Where  the  complainant  seeks  an  account 
and  discovery,  the  court  may  award  damages  for  the 
breach  of  contract.^  Although  the  patent  has  expired, 
and  an  injunction  cannot  issue,  yet  an  account  can  be 
ordered  and  other  relief  granted.^  A  suit  for  an  account- 
in  ((  cannot  be  maintained  unless  there  are  actual  profits 
resulting  from  the  infringement  susceptible  of  estimation.'^ 
If  defendant  dies  pending  suit,  complainant  mav  revive 
the  suit  against  his  personal  representatives  to  obtain  an 
account  of  profits.  ^^ 

1  NeTins  t.  Johnson,  3  Blatchf.  80;  Ferry  r.  Coming,  6  Blatohf.  134; 
Cordon  V.  Anthony,  16  Off.  Gaz.  1135.  But  see  contra,  Sayles  t. Rich- 
mend  F.  &  P.  B.  B.  Co.,  3  Hughes.  172. 

2  Littlefleld  t.  PenT>  21  Wall.  205;  Magic  Ruffle  Co.  t.  Ehn  City  Co..  IS 
Bl;;tGh.  151. 

3  Wilson  Y.  Standford.  10  How.  99;  Hartwell  t.  Pilghman.  99  U.  S. 
547;  Goodyear  ▼.  Day,  1  Blatchf.  565;  Goodyear  v.  Union  Hub.  Co.,  4 
B.atchf.  63;  Macrfc  Ruille  Co.  t.  Elm  City  Co.,  13  Blatchf.  151;  Blanohard 
T.  Sprague,  1  CUff.  288. 

4  Brooks  t.  Stolley.  2  McLean,  523;  Nesmith  t.  Calvert,  1  Wood. 
AM.  34. 

5  Bloomer  v.  Gilpin,  4  Fish.  Pat.  Cas.  50. 

6  Peixy  V .  Littlefleld,  2  Fed.  Rep.  464;  Burr  t.  Gregory,  2  Paine.  426. 

7  Burr  v.  Gregory,  2  Paine,  426. 

8  Ryan  v.  Lee,  10  Fed.  Rep.  917. 

9  Hill  V.  Witcomb,  1  Holmes,  317. 

10  Brooks  T.  Stolley,  3  McLean,  523;  Bloomer  t.  Gilpin,  4  Fish.  Fat 
Cas.  59. 

11  Merserole  t.  Union  Paper  C.  Co..  6  Blatohf.  356L 

12  Allen  v.  Blunt.  1  Blatchf.  430. 

13  Att.-Gen.  v.  Rumford  Wks.,  9  Off.  Gaz.  1062. 
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14    Celluloid  Manuf.  Co.  v.  Goodyear  D.  V.  Co..  13  Blatchf.  375. 

13    Peny  v.  Coming,  6  Blatchf.  134;  Aothony  v.  Caxroll,  9  Off.  Gaz.  199. 
Contra:  banders  v.  Logan,  2  Fish  Pat.  Cas.  167. 

16  Magic  Kuffle  Co.  t  Elm  City  Co.,  14  Blatchf.  109. 

17  Vaughan  v.  Cent.  P.  B.  B,  Co.,  14  Pacif.  L.  Bep.  274. 

18  Allen  v.  Blunt.  1  Blatchf.  480 

19  McMillln  v.  Barclay,  5  Fish.  Pat.  Cas.  189. 

20  McMillin  v.  Barclay,  5  Fish  Pat.  Cas.  189. 

21  Dibble  v.  Augnr,  7  Blatchf.  86- 

22  Magic  Ruffle  Co.  t.  Elm  City  Co  .  13  Blatchf.  151. 

23  Imlayv.  BailroadCo.,  4  Blatchf.  227;  Wood  Paper  Co.  v.  Glen's 
Falls  Co.,  8  Blatchf.  513:  McComb  v.  Beard,  10  Blatchf.  350;  Blank  v. 
Manuf.  Co..  3  WalL  Jr.  Ia6;  Vaughan  v  Cent.  P.  R.  K.  Co..  4  Sawy.  280; 
Howes  V.  Nute,  4  Fish.  Pat.  Cas  263;  Smith  v.  Baker,  31  Leg.  Int.  126; 
Jordan  v.  Wallace.  5  Fish.  Pat.  Cas.  185. 

24  Vaughan  V.  Cent  Pac.  R.  R.  Co..  14  Pacif.  L.  Rep.  274. 

25  Smith  t  Baker.  31  Leg  Int  126. 

§  8  c.    Exclusive  jurisdiction  in  patent  cases. — 

State  courts  have  no  jurisdiction  in  suits  to  restrain  in- 
fringement of  a  patent;^  although  they  may  adjudicate  on 
assignments  and  other  contracts  involving  patent-rights, 
have  no  jurisdiction  to  enjoin  infringement  of  a  patent. 
The  jurisdiction  of  the  United  States  courts  is  exclusive.^ 
The  circuit  court  has  jurisdiction  where  defendant  seeks 
to  defeat  the  right  by  a  collateral  covenant.^  They  have 
jurisdiction  of  all  suits  arising  under  the  patent  laws,  and 
have  power  upon  a  bill  in  equity,  filed  by  a  party  ag- 
grieved, to  crant  injunctions  according  to  the  course  and 
principles  of  courts  of  equity  to  prevent  the  violation  of 
any  right  secured  by  patents.  **  And  state  courts  have 
uo  jurisdiction  to  enjoin  an  infringement  even  in  a  case 
depending  on  the  extent  of  the  right  vested  by  an  assign- 
ment.^ A  legislature  of  a  State  cannot  prevent  such  citi- 
zens from  bringing  suits  in  a  Federal  court,  where  the 
right  is  one  which  is  beyond  the  control  of  any  legislative 
action  of  the  State,  and  can  be  regulated  alone  by  theCon* 
titution  and  laws  of  the  United  States.'  The  jurisdiction 
of  a  circuit  court  over  infringements  of  patents  cannot 
be  impaired  by  State  legislation.^  The  acts  of  Congress 
of  1875  and  1887,  referring  to  the  concurrent  jurisdic* 
tion  of  State  and  Federal  courts,  do  not  apply  to  actions 
for  infringements  of  patents  or  copyrights,  as  to  which 
Federal  courts  have  exclusive  jurisdiction  without  regard 
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to  the  amount  in volved, under  U.  S.  Rev.  Stats,  sees.  711, 
j699,  and  do  not  repeal  those  sections.®  The  United  States 
can  proceed  in  equity  to  cancel  a  patent  issued  by  mis- 
take, or  obtained  by  fraud,  where  the  government  is  under 
obligations  respecting  the  relief  invoked.®  Where  plain- 
tiff in  a  suit  for  infringement  of  a  patent  amends  his  bill 
so  as  to  cover  a  reissue,  the  original  patent  having  mean- 
while expired,  the  United  States  circuit  court  may  retain 
jurisdiction  in  equity. ^^ 

1  Dudley  t.  Mayhew.  3  K.  Y.  9;  Parsons  v.  Barnard,  7  Johns.  144; 
Midd^brook  v.  Broadbent,  47  N.  Y.  443;  Tomlins  v.  Battell,  4  Abb.  Pr. 
266;  Gibson  v.  Woodworth.  8  Paige.  132. 

2  Continental  Store  Service  Go.  t.  Clark,  1  Cent.  530;  Hat  Sweat  Mtg. 
Co.  V.  Reinoehl,  102  N.  Y.  167;  Saxtonv.  Pennell,  30  Me.  434;  Ball  v.  Mur- 
ray, 10  Pa.  113;  Dudley  v.  Mayhew,  3  N.  Y.  14;  Gibson  v.  Woodworth,  8 
Paige.  832;  Burrall  v.  Jewett,  2  Paige,  134;  Haitell  v.  Tilghman.  99  U.  S. 
550;  Barr  v.  Gr^ory.  2  Paine.  426;  Brooks  v.  Stolley.  3  McLean,  523;  Mer- 
serole  v.  Union  Paper  Collar  Co.,  6  Blatchf.  336;  Wilson  t.  Sanford.  51 U. 
S.  10  How.  99;  Continental  Store  Service  Co.  t.  Clark.  100  N.  Y.  368. 

3  Seibert  Cyl.  Oil  Cup  Co.  v.  Manning.  32  Fed.  Rep.  625. 

4  Littlefleld  v.  Perry.  21  Wall.  88  U.  8.  205. 

5  Middlebrook  v.  Broadbent,  47  N.  Y.  443. 

6  Hoover  v.  Crawford  Co.,  39  Fed.  Rep.  712. 

7  May  T.Jackson  Co.,  35  Fed.  Rep.  710;  May  T.  Balls  Co..  31  Fed. 
Bep.  473. 

8  Miller-Magee  Co.  v.  Carpenter,  34  Fed.  Rep.  433. 

9  U.  S.  V.  San  Jacinto  Tin  Co.,  125  U.  S.  273. 

10    Reay  v.  Berlin  &.  J.  Envelope  Co.,  91  Blatchf.  278. 

§  8  d.  When  Jurisdiction  attaches  in  State 
courts. — A  suit  on  a  contract  to  account  and  pay  a  sepa- 
rate royalty  for  the  use  of  a  patent,  where  there  is  no 
question  as  to  the  validity  of  the  patent  or  the  right  to  its 
exclusive  use,  is  within  the  jurisdiction  of  a  State  court.  ^ 
So,  a  suit  to  enforce  a  contract  depending  wholly  upon 
common  law  and  equity  principles  does  not  arise  under 
any  act  of  Congress,  and  plaintiff  must  resort  to  the  State 
court  for  his  remedy,  both  parties  being  residents  of  the 
State.  ^  So,  in  a  suit  to  enforce  a  license  to  manufacture  a 
patented  article.'  So  where,  in  a  suit  on  the  contract,  it 
IS  not  necessary  to  decide  any  question  depending  on  the 
patent  laws.^  State  courts  have  jurisdiction  of  an  action 
founded  on  a  contract  to  assign  a  patent,  when  both  par- 
ties are  residents  of  the  State  at  the  time  of  making  the 
<;on tract.  ^    Where  the  suit  is  for  breach  of  contract,  and 
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an  infringement  of  a  patent  thereby,  it  is  not  within  the 
jurisdiction  of  the  circuit  court  of  the  United  States, 
where  the  parties  are  both  citizens  of  the  same  State.  ^ 
So,  where  the  right  secured  by  the  patent  is  collateral  to 
the  main  purposes  of  the  action.''  A  State  court  has 
jurisdiction  of  actions  to  recover  the  contract  price  of  a 
patent  right,  and  defendant,  to  show  a  want  or  failure  of 
consideration,  may  prove  that  the  patent  is  void.^  It  has 
jurisdiction  of  an  equitable  action  on  a  bond  conditioned 
upon  the  validity  of  a  patent.'  "When  an  inquiry  under 
llie  patent  laws  becomes  necessary,  collaterally,  the  State 
courts  may  make  it,  if  necessary,  unless  expressly  or  im- 
pliedly prohibited  to  them  by  any  exclusive  grant  of 
jurisdiction  to  the  courts  of  the  United  States.*^  The 
right  to  make,  sell,  use,  and  vend  a  patented  article  is 
subject  to  the  power  of  the  State  to  regulate.*^ 

1  Hubharti  v.  Palmer,  23  W.  N.  C.  166:-  Albright  v.  Teas,  106  U.  S.  613, 
Keyes  v.  Eureka  etc.  Co.,  45  Fed.  Rep.  199;  Wilson  v.  Sanford.  51  U.  S., 
10  How.  99;  Brown  v.  Shannon,  61  U.  8.,  20  How.  55;  Goodyear  v.  Day,  1 
Blatchf.  565;  Consolidated  Fruit  Jar  Co.  v.  Whitney,  2  Bann.  &  Ard.  30; 
ITV  illlB  V.  MeCuUen.  29  Fed.  Rep.  641. 

2  McCarty  etc  Co.  v.  Glaenzer,  30  Fed.  Rep.  387;  Kartell  v.  Tilghman, 
99  U.  8  547.  But  see  contra.  Continental  Store  Service  Co.  v.  Clark,  100 
N.  Y.  365;  Hat  Sweat  Mfg.  Co.  v.  Reinoehl.  lO-^  N.  Y.  167. 

3  Boviard  V.  IMck,  4  Cent.  Rep.  40;  Dale  Tile  Manuf.  Co.  v.  Hyatt,  125 
U.  S.  46;  Murdock  v.  Memphis,  87  U.  S.,  20  Wall.  590. 

4  Kinsman  t.  Parkhnrst,  59  U.  S.  289;  Jones  t.  Bumham,  67  Me.  93; 
Washburn  etc.  Co.  t.  Wilson,  16  Jones  k  S.  180;  Bartlett  t.  Holbrook,  1 
Gray,  111 

6  Fuller  Mfg.  Co.  t.  Bartlett,  68  Wis.  73;  McCarty  &  H.  Trading  Co. 
T.  Glaenzer,  24  Blatchf.  269;  Wren  t.  Annin,  34  Fed.  Rep.  435;  Williams  t. 
Star  Sind  Co..  35  Fed.  Rep.  369;  Brooklyn  Watch  Case  Co.  t.  Leach,  35 
Fed.  Rep.  2;  Burr  v.  Gregory,  2  Paine,  426. 

6  Densmore  v.  Three  Rivera  Mfg.  Co.,  38  Fed.  Rep.  747;  Brown  v. 
Shannon,  20  How.  56;  Albright  t.  Teas,  106  U.  8.  618. 

7  Middlebrook  t  Broadbent,  47  N.  Y.  443. 

8  Rice  T  Gamhart,  34  Wis.  464*  S.  C,  17  Am.  Rep.  451.  See  Dickinson 
▼  Hall.  14  Pick.  217;  Sazton  v.  Dodge.  57  Barb.  84;  Middlebrook  t.  Broad- 
bent,  47  N.  Y.  443. 

9  Middlebrook  ▼.  Broadbent,  47  N.  Y.  446;  S.  C.  7  Am.  Rep.  459; 
Burrell  t.  Jewett,  2  Paige,  134. 

10  Hovey  v.  Rubber  Tip  Pencil  Co..  57  N.  Y.  124;  S. C,  15  Am.  Rep.  473. 

11  Hockett  T.  State.  2  West,  770;  New  v.  Walker,  6  West,  809;  Hocket 
▼.  State  and  Brechbill  v.  Randall  2  West.  770.  731. 

§  9.  In  1>ankriiptcy. — The  circuit  court 
shall  have  jurisdiction  in  matters  in  bankruptcy, 
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to  be  exercised  within  the  limits  and  in  the  manner 
provided  by  law.     (Rev.  Stats,  sec.  630.) 

The  circuit  court  of  the  United  States  has  jurisdiction 
of  a  suit  to  relieve  an  estate  in  bankruptcy  from  a  fraudu- 
lent judgment.^  It  may  grant  an  injunction  in  favor  of 
an  assignee  in  bankruptcy  against  proceedings  on  a  fraudu- 
lent judgment  against  the  bankrupt  in  a  State  court.' 

1  Lehman  v.  La  Foi^re,  42  Fed.  Rep.  193. 

2  Lehman  t.  La  Forgt.  42  Fed.  Rep.  493. 

§  10.  Suits  1>y  or  a^ainsl  1>aiilcins  as- 
sociations*— Jurisdiction  is  conferred  on  the 
Federal  courts  of  all  suits  by  or  against  any  bank- 
ing association  established  in  the  district  for  which 
the  court  is  held,  under  any  law  providing  for 
national  banking  associations.  (Rev.  Stats,  sec. 
629,  cL  10.) 

Note. — This  subdivision  of  the  Revised  Statutes,  sec. 
629,  was  not  repealed  by  the  act  of  1875;^  but  it  was  re- 
pealed by  the  proviso  in  sec.  4  of  chapter  290  U.  S.  Stats. 
1881-82.=' 

1  Third  Nat.  Bank  v.  Haxriaon.  8  Fed.  Rep.  721. 

2  National  Bank  v.  Fore.  25  Fed.  Rep.  209. 

§  11.  Xo  enjoin  comptroller  of*  cur- 
rency or  receiver. — Of  all  suits  brought  by  any 
banking  association  established  in  the  district  for 
which  the  court  is  held,  under  the  provisions  of 
title  **TheNational  Banks,"  to  enjoin  the  comptrol- 
ler of  the  currency,  or  any  receiver  acting  under 
his  directions,  as  provided  by  said  title.  [See  sec. 
6237.]     (Rev.  Stats,  sec.  629,  cl.  11.) 

§  12.  Suits  arising  under  pro-rislons  of 
reTenue  la^v. — ^All  suits  at  law  or  in  equity 
arising  under  any  act  providing  for  revenue  from 
imports  or  tonnage,  except  civil  causes  of  admiralty 
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and  maritime  jurisdiction,  and  seizures  on  land  or 
on  waters  not  within  admiralty  and  maritime 
jurisdiction,  and  except  suits  for  penalties  and  for- 
feitures; of  all  causes  arising  under  any  law  pro- 
viding internal  revenue,  and  of  all  causes  arising 
under  the  postal  laws.    (Kev.  Stats.,  sec.  629,  cl.  4.) 

Note. — This  clause  was  not  repealed  by  the  act  of  March 
3,  1875,  or  by  the  act  of  March  3,  1887,  and  these  courts 
have  jurisdiction,  although  the  amount  in  dispute  is  less 
than  i||2, 000.^  The  old  law  in  section  629  gave  jurisdic- 
tion of  all  suits  arising  under  the  revenue,  internal  rev- 
enue, or  postal  laws.  The  act  of  1887  conferred  jurisdic- 
tion, without  reference  to  special  subjects.  The  latter 
provision  does  not  repeal  by  implication  the  grant  of 
jurisdiction  over  the  special  subjects  mentioned  in  the 
dependent  clauses  of  the  original  statute.^  Suits  in  rem 
for  forfeitures  for  violations  of  the  internal  revenue  laws  are 
within  the  original  jurisdiction  of  the  circuit  court.^ 

1  Ames  T.  Ha«ar,  13  Savy.  473. 

2  United  States  t.  Shaw.  39  Fed.  Bep.  433. 

3  Cofl«y  T.  United  States,  ne  U.  S.  427. 

§  13*    Suils  1>y  assig^nee  ofde1>eiiture. — 

Of  all  suits  by  the  assignee  of  any  debenture  for 
drawback  of  duties,  issued  under  any  law  for  the 
collection  of  duties  against  the  person  to  whom 
such  debenture  was  originally  granted,  or  against 
any  indorser  thereof,  to  recover  the  amount  of  such 
debenture.  [See  sec.  3039.]  (Kev.  Stats.,  sec.  629, 
cl.  8.) 

§  14*  Wot  Injury  done  In  protection  or 
collection  of*  revenue* — Of  all  suits  brought 
by  <any  person  to  recover  damages  for  any  injury 
to  his  person  or  property  on  account  of  any  act 
done  by  him,  under  any  law  of  the  United  States 
for  the  protection  or  collection  of  any  of  the  rev- 
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enues  thereof,  or  to  enforce  the  right  of  citizens  of 
the  United  States  to  vote  in  the  several  States. 
(Rev.  Stats,  sec.  629,  cl.  12.) 

§  16.    Suits  for  collection  of  taxes* — Of 

all  suits  for  taxes  brought  in  the  name  of  the 
United  States.    (Rev.  Stats,  sec.  3213.) 

§  16.  Suits  for  redress,  for  deprlTatioit 
ofrislits,  priTilegres  or  immunities  ofcit* 
izens* — Of  all  suits  authorized  bylaw  to  be  brought 
by  any  person  to  redress  the  deprivation,  under 
color  of  any  law,  statute,  ordinance,  regulation, 
custom,  or  usage  of  any  State,  of  any  right,  privi- 
lege, or  immunity,  secured  by  the  Constitution  of 
the  United  States,  or  of  any  right  secured  by  any 
law  providing  for  equal  rights  of  citizens  of  the 
United  States,  or  of  all  persons  within  the  jurisdic- 
tion of  the  United  States.  (Rev.  Stats,  sec.  629, 
cl.  16,  17,  18.  See  Miller  v.  Mayor  of  New  York, 
13  Blatchf.  469;  Illinois  v.  Chicago  etc.  R.  Co.,  6 
Biss.  107.) 

§17.  For  injury  £o  person  or  property 
1>y  any  act  in  furtlierance  of  a  conspir- 
acy.— Of  all  suits  authorized  by  law  to  be  brought 
by  any  person  on  account  of  any  injury  to  his  per- 
son or  property,  or  of  the  deprivation  of  any  right 
or  privilege  of  a  citizen  of  the  United  States,  by 
any  act  done  in  furtherance  of  any  conspiracy  men- 
tioned in  section  nineteen  hundred  and  eighty,  title 
"  Civil  Rights."  [Sec.  1980.1  (Rev.  Stats,  sec.  629, 
cl.  17,  18.     See  Blyew  v.   tJ.  S.,  13  WaU.  681.) 

§  18.     For  any  injury  to  Givil  rigfiits.— 

Of  all  suits  authorized  by  law  to  be  brought  against 
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any  person,  who,  having  knowledge  that  any  of  the 
wrongs  mentioned  in  section  nineteen  hundred  and 
eighty  [for  the  protection  of  civil  rights]  are  about 
to  be  done,  and,  having  power  to  prevent  or  aid  in 
preventing  the  same,  neglects  or  refuses  so  to  do,  to 
recover  damages  for  any  such  wrongful  act.  (See 
sec.  1981  Rev.  Stats.,  sec.  629,  cl.  18.) 

§  19*  Suils  to  recover  possession  of  an 
office. — Of  all  suits  to  recover  possession  of  any 
office,  except  that  of  elector  of  President  or  Vice- 
President,  representative  or  delegate  in  Congress,  or 
member  of  the  State  legislature,  authorized  by  law 
to  be  brought,  wherein  it  appears  that  the  sole  ques- 
tion touching  the  title  to  such  office  arises  out  of 
the  denial  of  the  right  to  vote  to  any  citizen  of- 
fering to  vote,  on  account  of  race,  color,  or  previous 
condition  of  servitude;  provided,  that  such  juris- 
diction shall  extend  only  so  far  as  to  determine  the 
rights  of  the  parties  to  such  office,  by  reason  of  the 
denial  of  the  right  guaranteed  by  the  Constitution 
of  the  United  States,  and  secured  by  any  law  to  en- 
force the  right  of  citizens  of  the  United  States  to 
vote  in  all  the  States.  (See  sec.  2010  Eev.  Stats., 
sec.  629,  cl.  13.) 

§  20*     Proceedings  by  "vrrit  of  quo  iprar- 

ranto« — Of  all  proceedings  by  the  writ  of  quo  war- 
ranto,  prosecuted  by  any  district  attorney,  for  the 
removal  from  office  of  any  person  holding  office,  ex- 
cept as  a  member  of  Congress  or  of  a  State  legisla- 
ture, contrary  to  the  provisions  of  the  third  section 
of  the  fourteenth  article  of  amendment  of  the  Con- 
stitution of  the  United  States.  (See  sec.  1786 
Bev.  Stats.,  sec.  629,  cL  14.) 
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§  21-  Xo  enforce  rig^lit  of*  citisens  to 
irote. — Of  all  suits  to  recover  pecuniary  forfeitures 
under  any  act  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  several  States.  Rev. 
Stats,  sec.  629,  cl.  15.  (See  U.  S.  v.  Reese,  92 
U.  S.  214;    U.  S.  V.  Cruikshank,  92  U.  S.  642.) 

§  22.  V*or  violation  of  Act  to  Regrn- 
late  Interstate  Commerce* — Of  all  proceed- 
ings for  violation  of  the  act  passed  to  regulate  in- 
terstate commerce.  (24  U.  S.  Stats.  379,  as 
amended  March  2, 1889;  25  U.  S.  Stats.  855,  and 
Feb.  10,  1891,  26  U.  S.  Stats.  743.) 

A  civil  action  for  violations  of  the  Interstate  Commerce 
Act  can  be  brought  only  in  the  district  whereof  defendant 
is  an  ''inhabitant,"  as  jurisdiction  is  not  dependent  on 
citizenship. ' 

1    Connor  t.  Vicksbuig  &  M.  Bw  Co.,  2  Interstate  Com.  Bep.  177 

§  23*  To  enforce  penalties  under  Pas- 
sengrer  I^aiprs* — Of  all  suits  and  proceedings 
for  the  enforcement  of  any  penalties  provided  by 
laws  regulating  the  carriage  of  passengers  in  mer- 
chant vessels.  [See  sec.  4270.1  (Rev.  Stat.  sec. 
629,  cl.  5.) 

§  24.  For  Tiolation  of  Act  agrainst 
Trade  Iffonopolies— Of  suits  to  prevent  and 
restrain  violations  of  the  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopo- 
Hes.     (26  U.  S.  Stats.  209.) 

§  26.  For  penalties  and  rorfeitures 
nnder  lUerelaant  Seanten's  Act* — Of  ac- 
tions for  the  recovery  of  penalties  and  forfeitures 
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under  the  Merchant  Seamen's  Act.     (U*.  S.  Kev. 
Stats.  4610.) 

§  26.     Por     penalties     for     importing: 

foreigrn  I»l>orerB. — Of  suits,  to  recover  penal- 
ties for  violation  of  the  act  against  importing  for- 
eign laborers.  (23  U.  S.  Stats.  332;  as  amended 
26  U.  S.  Stats.  1084. 

Note. — The  provisions  of  this  act  giving  circuit  courts 
jurisdiction  of  suits  to  recover  penalties  in  the  sum  of 
$1,000,  are  not  repealed  by  the  Act  of  Aug.  13,  1888, 
making  $2,000  the  minimum  amount  which  will  give  ju- 
risdiction to  the  circuit  court  in  suitf  of  a  civil  nature.^ 

1    United  States  Y  Mexican  Nat.  R.  Co..  40  Fed.  Bep.  769. 
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§  29.  Copies  of  records  and  proceedings. 
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§  31.  Causes  removed  under  Revenue  Act. 

§  32.  Causes  arising  under  Habeas  Corpus  Act. 

§  33.  Causes  arising  under  amendment  to  Habeas  Corpus  Act. 

§  34.  Further  State  proceedings  void. 

§  35.  Duty  of  the  clerk 

§  36.  Suits  against  alieus. 

§  37.  On  ground  of  prejudice  or  local  Influence. 

§  38.  Removal  by  corporations. 

§  39  Removal  of  causes  under  Constitutional  Rights  Act  of  1866 

§  40.  Causes  under  Civil  Rights  Act  of  1871. 

§  41.  Section  15  of  Civil  Rights  Act. 

§  42.  Section  16  of  Civil  Rights  Act. 

§  43.  Actions  brought  against  court  officers 

§  44.  Removal  of  suits  against  aliens,  etc.,  when  amount  of  $500  in 
dispute. 

§  45.  Against  alien  or  citizen  of  other  State. 

§  46.  Against  alien  and  citizen. 

§  47.  Removal  for  prejudice  or  local  influence. 

§  48.  Proceedings  for  removal  of  cause. 

§  49.  Removal  of  suits  against  corporations  organized  under  a  law  of  the 
United  States. 

§  50.  Removal  of  causes  against  persons  denied  any  civil  rights,  etc. 

§  51.  When  petitioner  is  in  actual  custody  of  State  court. 

§  52.  Removal  of  suits  and  prosecutions  against  revenue  officers,  and  offi- 
cers acting  under  registration  laws. 

§  53.  Removal  of  suits  by  aliens  in  a  particular  case. 

§  54.  When  copies  of  records  are  refused  by  clerk  of  State  court 

§  55.  Attachments,  injunctions,  and  indemnity  bonds  to  remain  in  force 
after  removal. 

§  56.  Removal  of  suits  where  parties  claim  land  under  titles  from  differ- 
ent States. 

§  57.  Comparison  of  Removal  Acts. 

§  58.  Comparison  of  Removal  Acts. 

§  59.  Comparison  of  Removal  Acts. 

§  60.  Process  not  affected  by. 

§  61.  Dismissal,  when. 
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§  63.  Proceedings. 

§  63.  Time  to  file  application— Misfeasance  of  clerk— Certiorari. 

§  64.  Liens— Appearance  of  parties. 

§  65.  Removal  on  death  of  party, 

§66.  Repeal. 

§  67.  Receiver  in  pending  cause. 

§  68.  Receiver  may  be  sued. 

I  69.  National  Banks. 

§  70.  Acts  not  repealed. 

§  71.  Acts  not  repealed. 

§  72.  Persons  related  to  judges. 

The  Judiciary  Act. 

[Sec.  12  of  Act  of  September  24,  1789, 1  U.  S.  Stats.  79.] 

§  27*    RemoTalof* cause  by  aliens,  etc* — 

That  if  a  suit  be  commenced  in  any  State  court  against 
an  alien,  or  by  a  citizen  of  the  State  in  which  the 
suit  is  brought  against  a  citizen  of  another  State, 
and  the  matter  in  dispute  exceeds  the  aforesaid 
sum  or  value  of   five  hundred  dollars,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of 
the  court;  and  the  defendant  shall,  at  the  time  of 
entering  his   appearance  in  such  State  court,  file  a 
petition  for  the  removal  of  the  cause  for  trial  into 
the  next  circuit  court   to  be  held  in  the  district 
where  the  suit  is  pending;    or  if  in  the  district  of 
Maine,   to  the  district  court  next  to   be  holden 
therein,  or  if   in  Kentucky  district,  to  the  district 
court  next  to  be  holden  therein,  and  ofier  good  and 
sufficient  surety  for  his  entering  in  such  court,  on 
the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was 
originally  requisite  therein — it  shall  then  be  the  duty 
of  the  State  court  to  accept  the  surety,  and  proceed 
no  further  in  the  cause;    and  any  bail   that  may 
have  been  originally  taken  shall  be  discharged,  and 
the  said  copies  being  entered  as  aforesaid  in  such 
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court  of  the  United  States,  the  cause  shall  there 
proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process. 

And  any  attachment  of  the  goods  or  estate  of  the 
defendant  by  the  original  process  shall  hold  the 
goods  or  estate  so  attached  to  answer  the  final 
judgment  in  the  same  manner  as  by  the  laws  of 
such  State  they  would  have  been  holden  to  answer 
final  judgment  had  it  been  rendered  by  the  court 
in  which  the  suit  commenced. 

And  if  in  any  action  commenced  iu  a  State 
court  the  title  of  land  be  concerned,  and  the  parties 
are  citizens  of  the  same  State,  and  the  matter  in 
dispute  exceeds  the  sum  or  value  of  five  hundred 
dollars,  exclusive  of  costs,  the  sum  or  value  being 
made  to  appear  to  the  satisfaction  of  the  court, 
either  party,  before  the  trial,  shall  state  to  the 
court,  and  make  affidavit  if  they  require  it,  that 
he  claims  and  shall  rely  upon  a  right  or  title  to  the 
land,  under  a  grant  from  a  State  other  than  that 
in  which  the  suit  is  pending,  and  produce  the  orig- 
inal grant  or  an  exemplification  of  it,  except  where 
the  loss  of  public  records  shall  put  it  out  of  his 
power,  and  shall  move  that  the  adverse  party  in- 
form the  court,  whether  he  claims  a  right  or  title 
to  the  land  under  a  grant  from  the  State  in  which 
the  suit  is  pending;  the  said  adverse  [party]  shall 
give  such  information  or  otherwise  not  be  allowed 
to  plead  such  grant,  or  give  it  in  evidence  upon  the 
trial,  and  if  he  informs  that  he  does  claim  under 
such  grant,  the  party  claiming  under  the  grant  fii'st 
mentioned  may  then,  on  motion,  remove  the  cause 
for  trial  to  the  next  circuit  court  to  be  holden  in 
such  district,  or  if  in  the  district  of  Maine,  to  the 
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court  next  to  be  holden  therein;  or  if  in  Kentucky 
district,  to  the  district  court  next  to  be  holden 
therein;  but  if  he  is  the  defendant,  shall  do  it 
under  the  same  regulations  as  in  the  before-men- 
tioned case  of  the  removal  of  a  cause  into  such 
court  by  an  alien;  and  neither  jmrty  removing 
the  cause  shall  be  allowed  to  plead  or  give  evidence 
of  any  other  title  than  that  by  him  stated  as  afore- 
said as  the  ground  of  his  claim;  and  the  trial  of 
issues  of  fact  in  the  circuit  courts  shall,  in  all  suits 
except  those  of  equity,  and  of  admiralty  and  mar- 
itime jurisdiction,  be  by  jury.  (Sec.  12  Judiciary 
Act  of  September  24,  1789,  1  U.  S.  Stats.  79.  See 
Rev.  Stats,  sees.  639,  646,  647,  648.) 

Bevenue  Act  of  1833. 

[Sees.  3  and  4  of  Act  of  March  2,  1883,  4  U.  S.  Stats.  633.  634.] 

§   28*      Causes  arising^   under    revenue 

la^vrs. — That  in  any  case  where  suit  or  prosecution 
shall  be  commenced  in  a  coui  t  of  any  State,  against 
any  officer  of  the  United  States,  or  other  person, 
for  or  on  account  of  anv  act  done  under  the  rev- 
enue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority 
or  title  set  up  or  claimed  by  such  officer,  or  other 
person,  under  any  such  law  of  the  United  States, 
it  shall  be  lawful  for  the  defendant  in  such  suit  or 
prosecution,  at  any  time  before  trial,  upon  a  peti- 
tion to  the  circuit  court  of  the  United  States  in 
and  for  the  district  in  which  the  defendant  shall 
have  been  sei'ved  with  process,  setting  forth  the 
nature  of  said  suit  or  prosecution,  and  verifying 
the  said  petition  by  affidavit,  together  with  a  certif- 
icate signed  by  an  attorney  or  counselor  at  law  of 
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some  court  of  record  of  the  State  in  which  such 
suit  shall  have  been  commenced,  or  of  the  United 
States,  setting  forth  that,  as  counsel  for  the  peti- 
tioner, he  has  examined  the  proceedings  against 
him,  and  has  carefully  inquired  into  all  the  matters 
set  forth  in  the  petition,  and  that  he  believes  the 
same  to  be  true; 

Which  petition,  affidavit,  and  certificate  shall  be 
presented  to  the  said  circuit  court,  if  in  session, 
and  if  not,  to  the  clerk  thereof  at  his  office,  and 
shall  be  filed  in  said  office,  and  the  cause  shall 
thereupon  be  entered  on  the  docket  of  said  court, 
and  shall  be  thereafter  proceeded  in  as  a  cause  orig- 
inally commenced  in  that  court; 

And  it  shall  be  the  duty  of  the  clerk  of  said 
court,  if  the  suit  were  commenced  in  the  court 
below  by  summons,  to  issue  a  writ  of  certiorari  to 
the  State  court,  requiring  said  court  to  send  to  the 
said  circuit  court  the  record  and  proceedings  in 
said  cause; 

Or  if  it  were  commenced  by  capias^  he  shall 
issue  a  writ  of  habeas  corpus  cum  causa,  a  dupli- 
cate of  which  said  writ  shall  be  delivered  to  the 
clerk  of  the  State  court,  or  left  at  his  office  by  the 
marshal  of  the  district,  or  his  deputy,  or  some  per- 
son duly  authorized  thereto; 

And  thereupon  it  shall  be  the  duty  of  the  said 
State  court  to  stay  all  further  proceedings  in  such 
cause,  and  the  said  suit  or  prosecution,  upon  deliv- 
ery of  such  process,  or  leaving  the  same  as  afore- 
said, shall  be  deemed  and  taken  to  be  moved  to  the 
said  circuit  court,  and  any  further  proceedings, 
trial,  or  judgment  therein,  in  the  State  court,  shall 
be  wholly  null  and  void. 
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And  if  the  defendant  in  anj  such  suit  be  in 
actual  custody  on  meisne  process  therein,  it  shall  be 
the  duty  of  the  marshal,  by  virtue  of  the  writ  of 
habeas  corpus  cwm  causa^  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  the 
said  cause  according  to  the  rules  of  law  and  the 
order  of  the  circuit  court,  or  of  any  judge  thereof 
in  vacation. 

And  all  attachments  made  and  all  bail  and  other 
security  given  upon  such  suit  or  prosecution  shall 
be  and  continue  in  like  force  and  effect  as  if  the 
same  suit  or  prosecution  had  proceeded  to  final 
judgment  and  execution  in  the  State  court. 

And  if,  upon  the  removal  of  any  such  suit  or 
prosecution,  it  shall  be  made  to  appear  to  the  said 
circuit  court  that  no  copy  of  the  record  and  pro- 
ceedings therein,  in  the  State  court,  can  be  ob- 
tained, it  shall  be  lawful  for  said  circuit  court  to 
allow  and  require  the  plaintiff  to  proceed  de  novo, 
and  to  file  a  declaration  of  his  cause  of  action,  and 
the  parties  may  thereupon  proceed  as  in  actions 
originally  brought  in  said  circuit  court. 

And  on  failure  of  so  proceeding,  judgment  of 
7ion  prosequitur  may  be  rendered  against  the  plain- 
tiff, with  costs  for  the  defendant.  (Sec.  3,  Act 
March  2,  1833,  4  U.  S.  Stats.  633.) 

§  29*     Copies  of*  records  and  proceed- 

iogs.— That  in  any  case  in  which  any  party  is, 
or  may  be  by  law,  entitled  to  copies  of  the  record 
and  proceedings  in  any  suit  or  prosecution  in  any 
State  court,  to  be  used  in  any  court  of  the  United 
States,  if  the  clerk  of  said  State  court  shall,  upon 
demand,  and  the  payment  or  tender  of  the  legal 
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fees,  refuse  or  neglect  to  deliver  to  such  party  cer- 
titied  copies  of  such  record  and  proceedings,  the 
court  of  the  United  States  in  which  such  record 
and  proceedings  may  be  needed,  on  proof  by  affida- 
vit that  the  clerk  of  such  State  court  has  refused 
or  neglected  to  deliver  copies  thereof  on  demand, 
as  aforesaid,  may  direct  and  allow  such  record  to 
be  supplied  by  affidavit,  or  otherwise,  as  the  cir- 
cumstances of  the  case  may  require  and  allow. 

And  thereupon  such  proceeding,  trial,  and  judg- 
ment may  be  had  in  the  said  court  of  the  United 
States,  and  all  such  processes  awarded,  as  if  certi- 
fied copies  of  such  records  and  proceedings  had 
been  regularly  before  the  said  court.  (Sec.  4,  Act 
March  2,  1833,  4  U.  S.  Stats.  634.  See  Kev. 
Stats,  sees.  643,  645,  646.) 

Revenue  Act  of  1866. 

[Sees.  67,  68»  Act  of  July  13,  1866,  14  U.  S.  Stats.  171,  172.] 

§  30.  Causes  ag^ainst  officers  acting: 
under  internal  revenue  laivs. — That  in  any 
case,  civil  or  criminal,  where  suit  or  prosecution 
shall  be  commenced  in  any  court  of  any  State 
against  any  officer  of  the  United  States,  appointed 
under  or  acting  by  authority  of  the  act  entitled 
"An  act  to  provide  internal  revenue  to  support 
the  government,  to  pay  interest  on  the  public  debt, 
and  for  other  purposes,"  passed  June  thirtieth, 
eighteen  hundred  and  sixty-four,  or  of  any  act  in 
addition  thereto,  or  in  amendment  thereof,  or 
against  any  person  acting  under  or  by  authority  of 
any  such  officer  on  account  of  any  act  done  under 
color  of  his  office,  or  against  any  person  holding 
property  or  estate  by  title  tierived  from   any  such 
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oflficer,  concerning  such  property  or  estate,  and  af- 
fecting the  validity  of  this  act  or  acts  of  which  it 
is  amendatory,  it  shall  be  lawful  for  the  defendant 
in  such  suit  or  prosecution,  at  any  time  before  trial, 
upon  a  petition  to  the  circuit  court  of  the  United 
States  in  and  for  the  district  in  which  the  defend- 
ant shall  have  been  served  with  process,  setting 
forth  the  nature  of  said  suit  or  prosecution,  and 
verifying  the  said  petition  by  affidavit,  together 
with  a  certificate,  signed  by  an  attorney  or  coun- 
selor at  law  of  some  court  of  record  of  the  State 
in  which  such  suit  shall  have  been  commenced,  or 
of  the  United  States,  setting  forth  that,  as  counsel 
for  the  petitioner,  he  has  examined  the  proceedings 
against  him,  and  carefully  inquired  into  all  the 
matters  set  forth  in  the  petition,  and  that  he  be- 
lieves the  same  to  be  true;  which  petition,  affidavit, 
and  certificate  shall  be  presented  to  the  said  circuit 
court  if  in  session,  and  if  not,  to  the  clerk  there- 
of at  his  office,  and  shall  be  filed  in  said  office,  and 
the  cause  shall  thereupon  be  entered  on  the  docket 
of  said  court,  and  shall  be  thereafter  proceeded  in 
as  a  cause  originally  commenced  in  that  court;  and 
it  shall  be  the  duty  of  the  clerk  of  said  court,  if 
the  suit  were  commenced  in  the  court  below  by 
summons,  to  issue  a  writ  of  certiorari  to  the 
State  court,  requiring  said  court  to  send  to 
the  said  circuit  court  the  record  and  pro- 
ceeding in  said  cause;  or  if  it  were  com- 
menced by  capias,  he  shall  issue  a  writ  of 
habeas  corpus  cum  causa,  a  duplicate  of  which  said 
writ  shall  be  delivered  to  the  clerk  of  the  State 
court,  or  left  at  his  office,  by  the  marshal  of  the  dis- 
trict^ or  his  deputy,  or  some  person  duly  authorized 
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thereto;  and  thereupon  it  shall  be  the  duty  of  the 
said  State  court  to  stay  all  further  proceedings  in 
such  cause,  and  the  said  suit  or  prosecution,  upon 
delivery  of  such  process,  or  leaving  the  same  as 
aforesaid,  shall  be  deemed  and  taken  to  be  moved 
to  the  said  circuit  court,  and  any  further  proceed- 
ings, trial,  or  judgment  therein  in  the  State  court 
shall  be  wholly  null  and  void. 

And  if  the  defendant  in  any  such  suit  be  in  act- 
ual custody  on  mesne  process  therein,  it  shall  be  the 
duty  of  the  marshal,  by  virtue  of  the  writ  o^  habeas 
corpus  cum  causa,  to  take  the  body  of  the  defend- 
ant into  his  custody,  to  be  dealt  with  in  the  said 
cause  according  to  the  rules  of  law,  and  the  order  of 
the  circuit  court,  or  of  any  judge  thereof  in  vaca- 
tion. 

All  attachments  made,  and  all  bail  and  other  se- 
curity given,  upon  such  suit  or  prosecution  shall  be 
and  continue  in  like  force  and  effect  as  if  the  same 
suit  or  prosecution  had  proceeded  to  final  judgment 
and  execution  in  the  State  court;  and  if,  upon  re- 
moval of  any  such  suit  or  prosecution,  it  shall  be 
made  appear  to  the  said  circuit  coiirt  that  no  copy 
of  the  record  and  proceedings  theiein  in  the  State 
court  can  be  obtained,  it  shall  be  lawful  for  said 
circuit  court  to  allow  and  require  the  plaintiff  to 
proceed  de  novo,  and  to  file  a  declaration  of  his 
cause  and  action,  and  the  parties  may  thereupon 
proceed  as  in  action [s]  originally  brought  in  said 
circuit  court;  and,  on  failure  of  so  proceeding,  judg- 
ment of  nolle  prosequi  may  be  rendered  against  the 
plaintiff,  with  costs  for  the  defendant;  provided, 
that  an  act  entitled  "  An  act  further  to  provide  for 
the  collection  of  duty  on  imports,"  passed  March 
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second,  eighteen  hundred  and  thirty-three,  shall  not 
be  so  construed  as  to  apply  to  cases  arising  under  an 
act  entitled  "  An  act  to  provide  internal  revenue  to 
support  the  government,  to  pay  interest  on  the  pub- 
lic debt,  and  for  other  purposes,"  passed  June  thir- 
tieth, eighteen  hundred  and  sixty-four,  or  any  act 
in  addition  thereto,  or  in  amendment  thereof,  nor 
to  any  case  in  which  the  validity  or  interpretation 
of  said  act  or  acts  shall  be  in  issue;  'provided further^ 
that  if  any  oflScer  appointed  under  and  by  virtue  of 
any  act  to  provide  internal  revenue,  or  any  person 
acting  under  or  by  authority  of  any  such  officer, 
shall  receive  any  injury  to  his  person  or 
property,  for  or  on  account  of  any  act  by  him 
done,  under  any  law  of  the  United  States,  for 
the  collection  of  taxes,  h6  shall  be  entitled  to  main- 
tain suit  for  damages  therefor  in  the  circuit  court 
of  the  United  States  in  the  district  wherein  the 
party  doing  the  injury  may  reside  or  shall  be  found. 

And  all  property  taken  or  detained  by  any 
officer  or  other  person,  under  authority  of  any 
revenue  law  of  the  United  States  shall  be  irre- 
pleviable, and  shall  be  deemed  to  be  in  the  custody 
of  the  law,  and  subject  only  to  the  orders  and  de- 
crees of  the  courts  of  the  United  States  having 
jurisdiction  thereof. 

And  if  any  person  shall  dispossess  or  rescue,  or 
attempt  to  dispossess  or  rescue,  any  property,  so 
taken  or  retained  as  aforesaid,  or  shall  aid  or  assist 
therein,  such  person  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  such  punish- 
ment as  is  provided  by  the  twenty-seventh  section 
of  the  act  for  the  punishment  of  certain  crimes 
against  the  United  States,  approved  the  thirtieth 
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day  of  April,  Anno  Domini  one  thousand  seven 
hundred  and  ninety,  for  the  willful  obstruction  or 
resistance  of  officers  in  the  service  of  process.  (Sec. 
6f  of  the  Act  of  July  12,  1866;  14  U.  S.  Stats. 
171.) 

§  3 1  •     Causes  removed  under  Reveitiie 

Act. — ^That  the  fiftieth  section  of  an  act  passed 
June  30th,  eighteen  hundred  and  sixty-four,  en- 
titled "An  Act  to  provide  internal  revenue  to  sup- 
port the  government,  to  pay  interest  on  the  public 
debt,  and  for  other  purposes,"  is  hereby  repealed; 
provided^  that  any  case  which  may  have  been  re- 
moved from  the  courts  of  any  State,  under  said 
fiftieth  section,  to  the  courts  of  the  United  States, 
shall  be  remanded  from  the  State  court  from  which 
it  was  so  removed,  with  all  the  records  relating  to 
such  cases,  unless  the  justice  of  the  circuit  court 
of  the  United  States  in  which  such  suit  or  prose- 
cution is  pending  shall  be  of  opinion  that  said  csase 
would  be  removable  from  the  court  of  the  State 
to  the  circuit  court  under  and  by  virtue  of  the 
sixty-seventh  section  of  this  act 

And  in  all  cases  which  may  have  been  removed 
from  any  court  of  any  State,  under  and  by  virtue 
of  said  fiftieth  section  of  said  act  of  June  thirteenth, 
eighteen  hundred  and  sixty-four,  all  attachments 
made,  and  all  bail  or  other  security  given  upon 
such  suit  or  prosecution,  shall  be  and  continue  in 
full  force  and  effect  until  final  judgment  and  exe- 
cution, whether  such  suit  shall  be  prosecuted  to 
final  judgment  in  the  circuit  court  of  the  United 
States,  or  remanded  to  the  State  court  from  which  it 
was  removed.     (Sec.  68  of  Act   of  July  12,  1866, 
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14  U.  S.  Stats.  172.      See   Rev.    Stats,   sees.  629, 
643, 646.) 

§  32.  Causes  arising:  nnder  IIa1»ea» 
Corpus  Act* — ^That  if  any  suit  or  prosecution,  civil 
or  criminal,  has  been  or  shall  be  commenced  in  any 
State  court  against  any  officer,  civil  or  military, 
or  against  any  other  person,  for  any  arrest 
or  imprisonment  made,  or  other  trespasses  or 
wrongs  done  or  committed,  or  any  act  omitted  to 
to  be  done,  at  any  time  during  the  present  rebel- 
lion, by  virtue  or  under  color  of  any  authority  de- 
rived from  or  exercised  by  or  under  the  President 
of  the  United  States,  or  any  act  of  Congress,  and 
the  defendant  shall,  at  the  time  of  entering  his  ap- 
pearance in  such  court,  or  if  such  appearance  shall 
have  been  entered  before  the  passage  of  this  act, 
then  at  the  next  session  of  the  court  in  which 
such  suit  or  prosecution  is  pending,  file  a  petition, 
stating  the  facts  and  verified  by  affidavit,  for  the 
removal  of  the  cause  for  trial  at  the  next  circuit 
court  of  the  United  States  to  be  holden  in  the  dis- 
trict where  the  suit  is  pending,  and  offer  good  and 
sufficient  surety  for  his  filing  in  such  court,  on 
the  first  day  of  its  session,  copies  of  such  process 
and  other  proceedings  against  him,  and  also  for  his 
appearing  in  such  court  and  entering  special  bail 
in  the  cause,  if  special  bail  was  originally  required 
therein; 

It  shall  then  be  the  duty  of  the  State  court  to 
accept  the  security  and  proceed  no  farther  in  the 
cause  or  prosecution,  and  the  bail  that  shall  have 
been  originally  taken  shall  be  discharged. 

And  such  copies  being  filed  as  aforesaid  in  such 

DSSTT  RXMOTALS.— 4. 
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court  of  the  United  States,  the  cause  shall  proceed 
therein  in  the  same  manner  as  if  it  had  been 
brought  in  said  court  by  original  process,  whatever 
may  be  the  amount  in  dispute  or  the  damages 
claimed,  or  whatever  the  citizenship  of  the  parties, 
any  former  law  to  the  contrary  notwithstanding. 

And  any  attachment  of  the  goods  or  estate  of 
the  defendant  by  the  original  process  shall  hold  the 
goods  or  estate  so  attached  to  answer  the  final 
judgment  in  the  same  manner  as  by  the  laws  of 
such  State  they  would  have  been  holden  to  answer 
final  judgment  had  it  been  rendered  in  the  court  in 
which  the  suit  or  prosecution  was  commenced. 

And  it  shall  be  lawful  in  any  such  action  or 
prosecution  which  may  be  now  pending,  or  here- 
after commenced,  before  any  State  court  whatever, 
for  any  cause  aforesaid,  after  final  judgment,  for 
either  party  to  remove  and  transfer,  by  appeal, 
such  case  during  the  session  or  term  of  said  court 
at  which  the  same  shall  have  taken  place,  fix)ni 
such  court  to  the  next  circuit  court  of  the  United 
States,  to  be  held  in  the  district  in  which  such 
appeal  shall  be  taken,  in  manner  aforesaid. 

And  it  shall  be  the  duty  of  the  person  taking 
such  appeal  to  produce  and  file  in  the  said  circuit 
court  attested  copies  of  the  process,  proceedings 
and  judgment  in  such  cause;  and  it  shall  also  be 
competent  for  either  party,  within  six  months  after 
the  rendition  of  a  judgment  in  any  such  cause,  by 
writ  of  error  or  other  process,  to  remove  the  same 
to  the  circuit  court  of  the  United  States  of  that 
district  in  which  such  judgment  shall  have  been 
rendered;  and  the  said  circuit  court  shall  thereupon 
proceed  to  try  and  determine  the  facts  and  the  law 
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in  such  action,  in  the  same  manner  as  if  the  same 
had  been  there  originally  commenced,  the  judgment 
in  such  case  notwithstanding. 

And  any  bail  which  may  have  been  taken,  or 
property  attached,  shall  be  holdenon  the  final  judg- 
ment of  the  said  circuit  court  in  such  action,  in  the 
same  manner  as  if  no  such  removal  and  transfer 
had  been  made  as  aforesaid. 

And  the  State  court  from  which  any  such  action, 
civil  or  criminal,  may  be  removed  and  transferred 
as  aforesaid,  upon  the  parties  giving  good  and  suf- 
ficient security  for  the  prosecution  thereof,  shall 
allow  the  same  to  be  removed  and  transferred,  and 
proceed  no  farther  in  the  case;  provided,  however, 
that  if  the  party  aforesaid  shall  fail  duly  to  enter 
the  removal  and  transfer,  as  aforesaid,  in  the  cir- 
cuit court  of  the  United  States,  agreeably  to  this 
act,  the  State  court  by  which  judgment  shall  have 
been  rendered,  and  from  which  the  transfer  and  re- 
moval shall  have  been  made,  as  aforesaid,  shall  be 
authorized,  on  motion  for  that  purpose,  to  issue  ex* 
ecution,  and  to  carry  into  effect  any  such  judgment, 
the  same  as  if  no  such  removal  and  transfer  had 
been  made. 

Arid  provided  also,  that  no  such  appeal  or  writ* 
of  error  shall  be  allowed  in  any  criminal  action  or 
prosecution  where  final  judgment  shall  have  been 
rendered  in  favor  of  the  defendant  or  respondent 
by  the  State  court. 

And  if  in  any  suit  hereafter  commenced  the 
plaintiff  is  nonsuited  or  judgment  passed  against 
him,  the  defendant  shall  recover  double  costs. 
(Sec.  5  of  Act  of  March  3,  1863,  12  U.  S.  Stats. 
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756.     See  Rev.   Stats,   sees.   641,  642,   646;  and 

sees.  25,  26,  and  15  of  this  book.) 

Kote. — ^The  Act  of  March  3,  1863,  sec.  5,  providing  for 
the  removal  of  a  judgment  in  a  State  court,  in  a  cause 
tried  by  a  jury,  to  the  circuit  court  of  the  United  States, 
for  a  retrial  on  the  facts  and  law,  is  uncons'-itutional  and 
void.  (Justices  v.  United  States  [**  The  Justices  v.  Mur- 
ray"], 9  Wall.  274.) 

Amendment  to  Habeas  Corpus  Act. 

[Sees.  3.  4,  and  5.  Act  of  May  11.  1866. 14  U.  S.  Stats.  46.  47.] 

§  33*     Causes    arising^  under  amended 
Ha1»eas  Corpus  Act.— That   the    right    of   re- 
moval from  the  State  court  into  the  circuit  court 
of  the  United  States,  provided  in  the  fifth  section 
of  the  act  to  which  this  is  amendatory,  may  be  ex- 
ercised after  the  appearance  of  the  defendant,  and 
the  filing  of  his  plea  or  other  defense  in  said  court, 
or  at  any  term  of  said  court  subsequent  to  the  term 
when  the  appearance  is  entered,  and  before  a  jury- 
is  impanneled  to  try  the  same;  but  nothing  herein 
contained  shall  be  held  to  abridge  the  right  of  such 
removal  after  final  judgment  in  the  State  court, 
nor  shall  it  be  necessary  in  the  State  court  to  offer 
or  give  surety  for  the  filing  of  copies  in  the  circuit 
court  of  the  United  States;  but,  on  the  filing  of 
the  petition,  verified  as  provided  in  said  fifth  sec- 
tion, the  further  proceedings  in  the  State  court 
shall  cease,  and  not  be  resumed  until  a  certificate, 
under  the  seal  of  the  circuit  court  of  the  United 
States,  stating  that  the  petitioner  has  failed  to  file 
copies  in  the  said  circuit  court  at  the  next  term,  is 
produced.     (Sec.  3  of  Act  of  May  11,  1866,  14  U. 
S.  Stats.  46.) 

§  34.    Further  State  proceedtngfs  Totd« 

— ^That   if  the   State  court  shall,   not  withstand- 
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ing  the  performance  of  all  things  required  for 
the  removal  of  the  case  to  the  circuit  court  afore- 
said, proceed  farther  in  said  cause  or  prosecution 
before  said  certificate  is  produced,  then,  in  that 
case,  all  such  further  proceedings  shall  be  void  and 
of  none  effect;  and  all  parties,  judges,  officers,  and 
other  peraons  thenceforth  proceeding  thereunder, 
or  by  color  thereof,  shall  be  liable  in  damages  there- 
for to  the  party  aggrieved,  to  be  recovered  by  ac- 
tion in  a  court  of  the  State  having  proper  jurisdic- 
tion, or  in  a  circuit  court  of  the  United  States  for 
the  district  in  which  such  further  proceedings  may 
have  been  had,  or  where  the  party,  officer,  or  other 
person  so  offending  shall  be  found;  and  upon  a  re- 
covery of  damages  in  either  court,  the  party  plain- 
tiff shall  be  entitled  to  double  costs.  (Sec.  4:  of  Act 
of  May  11,  1866,  14  U.  S.  Stats.  46.) 

§  35.     It  shall  l»e  the  duty  of  the  deirk 

of  the  State  court  to  fumihh  copies  of  the  papers  and 
files  in  the  case  to  the  party  so  petitioning  for  the 
removal;  and  upon  the  refusal  or  neglect  of  the 
clerk  to  furnish  such  copies,  the  said  party  may 
docket  the  case  in  the  circuit  court  of  the  United 
States;  and  thereupon  said  circuit  court  shall  have 
jurisdiction  therein,  and  may,  upon  proof  of  such 
refusal  or  neglect  of  the  clerk  of  the  State  court, 
and  upon  reasonable  notice  being  given  to  the  plain- 
tiff, require  him  to  file  a  declaration  or  petition 
therein;  and  upon  his  default  may  order  a  nonsuit, 
and  dismiss  the  case  at  the  costs  of  the  plaintiff, 
which  dismissal  shall  be  a  bar  to  any  further  suit 
touching  the  matter  in  controversv.  (Sec.  5  of 
Act  of  May  11,  1866;  14  U.  S.  Stats.  47.  See 
Rev.  Stats,  sees.  641,  642,  646.) 
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Note. — The' jurisdiction  given  to  the  circuit  courts  by 
the  Acts  of  March  3,  1863,  and  May  11,  1866,  which  pro- 
vided for  acts  done  by  virtue  of  any  order  issued  by  the 
president  or  secretary  of  war,  or  any  military  oflScer  of 
the  United  States,  and  that  such  authority  shall  be  a  de- 
fense in  all  courts  for  all  concerned,  and  for  the  removal 
of  all  such  cases  from  the  State  courts  to  the  circuit  courts 
of  the  United  States, — is  constitutional.  (Nashville  v. 
Cooper,  6  Wall.  247.) 

§  36*  Suits  ag^ainst  aliens,  etc* — That  if 
in  any  suit  already  commenced,  or  that  may  here- 
after be  commenced,  in  any  State  court  against  an 
alien,  or  by  a  citizen  of  the  State  in  which  the  suit 
is  brought  against  a  citizen  of  another  State,  and 
the  matter  in  dispute  exceeds  the  sum  of  five  hun- 
dred dollars,  exclusive  of  costs,  to  be  made  to  ap- 
pear to  the  satisfaction  of  the  court,  a  citizen  of 
the  State  in  which  the  suit  is  brought  is  or  shall 
be  a  defendant,  and  if  the  suit  so  far  as  relates  to 
the  alien  defendant  or  to  the  defendant  who  is  the 
citizen  of  a  State  other  than  that  in  which  the  suit 
is  brought,  is  or  lias  been  instituted  or  prosecuted 
for  the  purpose  of  restraining  or  enjoining  him,  or 
if  the  suit  is  one  in  which  there  can  be  a  final  de- 
termination of  the  controversy,  so  far  as  it  con- 
cerns him,  without  the  presence  of  the  other  de- 
fendants as  parties  in  the  cause,  then  and  in  every 
such  case  the  alien  defendant,  or  the  defendant 
who  is  a  citizen  of  a  State  other  than  that  in  which 
the  suit  is  brought,  may,  at  any  time  before  the 
trial  or  final  hearing  of  the  cause,  file  a  petition 
for  the  removal  of  the  cause  as  against  him  into 
the  next  circuit  court  of  the  United  States  to  be 
held  in  the  district  where  the  suit  is  pending, 
and  offer  good  and  sufficient  surety  for  his  entering 
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in  such  court,  on  the  first  day  of  its  session,  copies 
of  said  process  against  him,  and  of  all  pleadings, 
depositions,  testimony,  and  other  proceedings  in 
said  cause  affecting  or  concerning  him,  and  also  for 
his  there  appearing  and  entering  special  bail  in  the 
cause,  if  special  bail  was  originally  requisite  there- 
in; and  it  shall  be  thereupon  the  duty  of  the  State 
court  to  accept  the  surety,  and  proceed  no  farther 
in  the  cause  as  against  the  defendant  so  applying 
for  its  removal;  and  any  bail  that  may  have  been 
originally  taken  shall  be  discharged,  and  the  said 
copies  being  entered  as  afoi-esaid  in  such  court  of 
the  United  States,  the  cause  shall  there  proceed  in 
the  same  manner  as  if  it  had  been  brought  there  by 
original  process  against  the  defendant  who  shall 
have  so  filed  a  petition  for  its  removal  as  above 
provided. 

And  any  attachment  of  the  goods  or  estate  of 
the  defendant  by  the  original  process  shall  hold  the 
goods  or  estate  so  attached  to  answer  the  final 
judgment,  in  the  same  manner  as  by  the  laws  of 
such  State  they  would  have  been  holden  to  answer 
final  judgment  had  it  been  rendered  by  the  court 
in  wiiich  the  suit  commenced;  and  any  injunction 
granted  before  the  rejnoval  of  the  cause  against  the 
defendant  appHing  for  its  removal  shall  continue 
in  force  until  modified  or  dissolved  by  the  United 
States  court  into  which  the  cause  shall  be  removed; 
and  any  bond  of  indemnity  or  other  obligation 
given  by  the  plaintiff  upon  the  issuing  or  granting 
of  any  attachment,  writ  of  injunction,  or  other 
restraining  process  against  the  defendant  petition- 
ing for  the  removal  of  the  cause,  shall  also  continue 
in  full  force,  and  may  be  prosecuted  by  the  defend- 
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ant,  and  made  available  for  his  indemnity  in  case 
the  attachment,  injunction,  or  other  restraining 
process  be  set  aside  or  dissolved,  or  judgment  be 
rendered  in  his  favor,  in  the  same  manner  and  "with 
the  same  force  and  effect  as  if  such  injunction, 
attachment,  or  restraining  process  had  been  granted, 
and  such  bond  had  been  originally  filed  or  given  in 
the  court  to  which  the  cause  is  removed. 

And  such  removal  of  tbe  cause,  as  against  the 
defendant  petitioning  therefor,  into  the  United 
States  court,  shall  not  be  deemed  to  prejudice  or 
take  away  the  right  of  the  plaintiff  to  proceed  at 
the  same  time  with  the  suit  in  the  State  court  as 
against  the  other  defendants,  if  he  shall  desire  to 
do  so. 

And  the  copies  of  all  pleadings  filed  or  entered 
as  aforesaid  in  the  United  States  court,  by  the  de- 
fendant applying  for  the  removal  of  the  cause, 
shall  have  the  same  force  and  effect  in  every 
respect  and  for  every  purpose  as  the  original 
pleadings  would  have  had  by  the  laws  and  practice 
of  the  courts  of  such  State  it'  the  cause  had  re- 
mained in  the  State  court.  (Act  of  July  27, 1866, 
14  U.  S.  Stats.  306,  307.  See  Rev.  Stats,  sees. 
639,  640,  646.) 

§  37*     ^ra  ground  of*  pirejjndice  or  local 

Influence* — That  the  act  entitled  "An  act  for 
the  removal  of  causes  in  certain  cases  from  State 
courts,"  approved  July  twenty-seventh,  eighteen 
hundred  and  sixty-six,  be  and  the  same  is  hereby 
amended  as  follows:  That  where  a  suit  is  now 
pending,  or  may  hereafter  be  brought  in  any  State 
court,  in  which  there  is  controversy  between  a  citi- 


45  THE  REMOVAL  ACTS.  §  87 

zen  of  the  State  in  which  the  suit  is  brought  and 
a  citizen  of  another  State,  and  the  matter  in  dis- 
pute exceeds  the  sum  of  five  hundred  dollars,  ex- 
clusive of  costs,  such  citizen  of  another  State, 
whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  State  court  an  affidavit  stat- 
ing that  he  has  reason  to  and  does  believe  that 
from  prejudice  or  local  influence  he  will  not  be  able 
to  obtain  justice  in  such  State  court,  may,  at  any 
time  before  the  final  hearing  or  trial  of  the  suit, 
file  a  petition  in  such  State  court  for  the  removal 
of  the  suit  into  the  next  circuit  court  of  the  Uni- 
ted States  to  be  held  in  the  district  where  the  suit 
is  pending,  and  offer  good  and  sufficient  surety  for 
his  entering  in  such  court,  on  the  first  day  of  its 
session,  copies  of  all  pixx;ess,  pleadings,  depositions, 
testimony  and  other  proceedings  in  said  suit,  and 
doing  such  other  appropriate  acts  as,  by  the  act  to 
which  this  act  is  amendatory,  are  required  to  be 
done  upon  the  removal  of  a  suit  into  the  United 
State  court;  and  it  E^hall  be  thereupon  the  duty  of 
the  State  court  to  accept  the  surety,  and  proceed  no 
farther  in  the  suit;  and  the  said  copies  being  en- 
tered as  aforesaid  in  such  court  of  the  United 
States,  the  suit  shall  there  proceed  in  the  same 
manner  as-  if  it  had  been  brought  there  by  original 
pixx»88;  and  all  the  provisions  of  the  act  to  which 
this  act  is  amendatory,  respecting  any  bail,  attach- 
ment,  injunction,  or  other  restraining  process,  and 
I'espectingany  bond  of  indemnity,  or  other  obligation 
given  upon  the  issuing  or  granting  of  any  attach- 
ment, injimction,  or  other  restraining  process,  shall 
apply  with  like  force  and  effect  in  all  respects  to 
similar  matters,  process,  or  things  in  the  suits  for 
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the  removal  of  which  this  act  provides.  (Act  of 
March  2,  1867,  14  U.  S.  Stats.  558,  659.  See 
Rev.  Stats,  sees.  639,  64:6,) 

§  38.  Remo'ra,!  1»y  corporations* — That 
any  corporation,  o**  any  member  thereof,  other  than 
a  banking  corporation,  organized  under  a  law  of 
the  United  States,  and  against  which  a  suit  at  law 
or  in  equity  has  been  or  may  be  commenced  in  any 
court  other  than  a  circuit  or  district  court  of  the 
United  States,  for  any  liability  or  alleged  liability 
of  such  corporation,  or  any  member  thereof  as  such 
member,  may  liave  such  suit  removed  from  the 
court  in  which  it  may  be  pending,  to  the  proper 
circuit  or  district  court  of  the  United  States,  upon, 
filing  a  petition  therefor,  verified  by  oath,  either 
before  or  after  issue  joined,  stating  they  have  a 
defense  arising  under  or  by  virtue  of  the  Constitu- 
tion of  the  United  States,  or  any  treaty  or  law  of 
the  United  States,  and  offering  good  and  sufficient 
surety  for  entering  in  such  court  on  the  first  day 
of  its  session,  copies  of  all  process,  pleadings,  dep- 
ositions, testimony  and  other  proceedings  in  said 
suit,  and  doing  such  other  appropriate  acts  as  are 
required  to  be  done  by  the  act  entitled  "An  act  for 
the  removal  of  causes  in  certain  cases  from  the 
State  courts,"  approved  July  twenty-seventh,  eigh- 
teen hundred  and  sixty-six;  and  it  shall  be  there- 
upon the  duty  of  the  court  to  accept  the  surety 
and  proceed  no  farther  in  the  suit ;  and  the  said 
copies  being  entered  as  aforesaid  in  such  court  of 
the  United  States,  the  suit  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  brought  there 
by  original  process,  and  all  the  provisions  of  this 


47  THE  REMOVAL  ACTS.  §  89 

act  in  the  section  referred  to,  respecting  any  bail, 
attachment,  injunction,  or  other  restraining  pro- 
cess, and  respecting  any  bond  of  indemnity  or 
other  obligation  given  upon  the  issuing  or  granting 
of  any  attachment,  injunction  or  other  restraining 
process,  shall  apply  with  like  force  and  effect  in  all 
respects  to  similar  matters,  process,  or  things  in  the 
suits  for  the  removal  of  which  this  action  provides. 
(Sec.  2  of  Act  of  July  27,  1868,  15  U.  S.  Stats. 
227.     See  Rev.  Stats,  sees.  640,  646.) 

§  39. — Remo'ral  of  causes  under  Con- 
stitutional Rights  Act  or  18««.— That  the 
district  courts  of  the  United  States,  within  their 
respective  districts,  shall  have,  exclusively  of  the 
courts  of  the  several  States,  cognizance  of  all  crimes 
and  offenses  committed  against  the  provisions 
of  this  act,  and  also,  concurrently  with  the  circuit 
courts  of  the  United  States,  of  all  causes,  civil 
and  criminal,  affecting  persons  who  are  denied  or 
cannot  enforce  in  the  courts  or  judicial  tribunals 
of  the  State  or  locality  where  they  may  be  any 
of  the  rights  secured  to  them  by  the  first  section  of 
this  act;  and  if  any  suit  or  prosecution,  civil  or  crim- 
inal has  been  or  shall  be  commenced  in  any  State 
court  against  any  such  person,  for  any  cause  whatso- 
ever, or  against  any  officer,  civil  or  military,  or  other 
person,  for  any  arrest  or  imprisonment,  trespasses, 
or  wrongs  done  or  committed  by  virtue  or  under 
color  of  authority  derived  from  this  act  or  the 
act  establishing  a  bureau  for  the  relief  of 
freedmen  and  refugees,  and  all  acts  amend- 
atory thereof,  or  for  refusing  to  do  any  act  upon 
the  ground  that  it  would  be  inconsistent  with  this 
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act,  such  defendant  shall  have  the  rignt  to  remove 
such  cause  for  trial  to  the  proper  district  or  circuit 
court  in  the  manner  prescribed  by  the  "  Act  relat- 
ing to  habeas  corpus,  and  regulating  judicial  pro- 
ceedings in  certain  cases,"  approved  March  three, 
eighteen  hundred  and  sixty-three,  and  all  acts 
amendatory  thereof. 

The  jurisdiction  in  civil  and  criminal  matters 
hereby  conferred  on  the  district  and  circuit  courts 
of  the  United  States  shall  be  exercised  and  en- 
forced in  conformity  with  the  laws  of  the  United 
States,  so  far  as  such  laws  are  suitable  to  carry  the 
same  into  effect;  but  in  all  cases  where  such  laws 
are  not  adapted  to  the  object,  or  are  deficient  in 
the  provisions  necessary  to  furnish  suitable  reme- 
dies and  punish  offenses  against  law,  the  common 
law,  as  modified  and  changed  by  the  Constitution 
and  statutes  of  the  State  wherein  the  court  having 
jurisdiction  of  the  cause,  civil  or  criminal,  is  held, 
so  far  as  the  same  is  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States,  shall  be 
extended  to  and  govern  said  courts  in  the  trial  and 
disposition  of  such  cause,  and,  if  of  a  criminal 
nature,  in  the  infliction  of  punishment  on  the  party 
found  guilty.  (Sec.  3  of  Act  of  April  9,  1866,  14 
U.  S.  Stats.  27.  See  Rev.  Stats,  sees.  641,  642, 
646.) 

§  40.     Causes  under  Ciiril  Rigrhts  Act  or 

IS 71. — ^That  the  jurisdiction  of  the  circuit  court  of 
the  United  States  shall  extend  to  all  cases  in  law 
or  equity  arising  under  the  provisions  of  this  act, 
or  the  act  hereby  amended;  and  if  any  person  shall 
receive  any  injury  to  his  person  or  property  for  or 
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on  account  of  any  act  by  him  done  under  any  of 
the  provisions  of  this  act,  or  the  act  hereby  amend- 
ed, he  shall  be  entitled  to  maintain  suit  for  dam- 
ages therefor  in  the  circuit  court  of  the  United 
States  in  the  district  wherein  the  party  doing  the 
injury  may  reside  or  shall  be  found.  (Sec.  15  of 
Act  of  February  28,  1871,  16  U.  S.  Stats.  438.) 

§  41.  That  in  any  case  where  suit  or  prosecu- 
tion, civil  or  criminal,  shall  be  commenced  in  a 
court  of  any  State  against  any  officer  of  the  United 
States,  or  other  person,  for  or  on  account  of  any 
act  done  under  the  provisions  of  this  act,  or  under 
color  thereof,  or  for  or  on  account  of  any  right, 
authority,  or  title  set  up  or  claimed  by  such  officer, 
or  other  person,  under  any  of  said  provisions,  it 
shall  be  lawful  for  the  defendant  in  such  suit  or 
prosecution,  at  any  time  before  trial,  upon  a  peti- 
tion to  the  circuit  court  of  the  United  States  in  and 
for  the  district  in  which  the  defendant  shall  have 
been  served  with  process,  setting  forth  the  nature 
of  said  suit  or  prosecution,  and  verifying  the  said 
petition  by  affidavit,  together  with  a  certificate 
signed  by  an  attorney  or  counselor  at  law  of  some 
court  of  record  of  the  State  in  which  such  suit 
shall  have  been  commenced,  or  of  the  United 
States,  setting  forth  that  as  counsel  for  the  peti- 
tion [er]  he  has  examined  the  proceedings  against 
him,  and  has  carefully  inquired  in:)0  all  the 
matters  set  forth  in  the  petition,  and  that  he  be- 
lieves the  same  to  be  true;  which  petition,  affi- 
davit, and  certificate  shall  be  presented  to  the  said 
circuit  court,  if  in  session,  and  if  not,  to  the  clerk 
thereof  at  his  office,  and  shall  be  filed  in  said  office, 

DssTY  Removals.— 5. 
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and  the  cause  shall  thereupon  be  entered  on  the 
docket  of  said  court,  and  shall  be  thereafter  pro- 
ceeded in  as  a  cause  originally  commenced  in 
that  court;  and  it  shall  be  the  duty  of  the  clerk  of 
said  court,  if  the  suit  was  commenced  in  the  court 
below  by  summons,  to  issue  a  writ  of  certiorari  to 
the  State  court,  requiring  said  court  to  send  to  the 
said  circuit  court  the  record  and  proceedings  in 
said  cause;  or  if  it  was  commenced  by  capias,  he 
shall  issue  a  writ  of  habeas  corpus  cum  causa,  a 
duplicate  of  which  said  writ  shall  be  delivered  to 
the  clerk  of  the  State  court,  or  left  at  his  office  by 
the  marshal  of  the  district,  or  his  deputy,  or  some 
person  duly  authorized  thereto;  and  thereupon  it 
shall  be  the  duty  of  the  said  State  court  to  stay  all 
further  proceedings  in  such  cause;  and  the  said 
suit  or  prosecution,  upon  delivery  of  such  process, 
or  leaving  the  same  as  aforesaid,  shall  be  deemed 
and  taken  to  be  moved  to  the  said  circuit  court, 
and  any  further  proceedings,  trial,  or  judgment 
therein  in  the  State  court  shall  be  wholly  null  and 
void;  and  any  person,  whether  an  attorney  or 
officer  of  any  State  court,  or  otherwise,  who  shall 
thereafter  take  any  steps,  or  in  any  manner  pro- 
ceed in  the  State  court  in  any  action  so  removed, 
shall  be  guilty  of  a  misdemeanor,  and  liable  to  trial 
and  punishment  in  the  court  to  which  the  action 
shall  have  been  removed,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment  for  not 
less  than  six  months  nor  more  than  one  year,  or  by 
fine  not  less  than  five  hundred  nor  more  than  one 
thousand  dollars,  or  by  both  such  fine  and  impris- 
onment, and  shall  in  addition  thereto  be  amen- 
able to  the  said  court  to  which  said  action  shall 


51  THE  REMOVAL  ACTS.  §  49 

have  been  removed  as  for  a  contempt;  and  if  the 
defendant  in  any  suit  be  in  actual  custody  on 
mesne  process  therein,  it  shall  be  the  duty  of  the 
marshal,  by  virtue  of  the  writ  of  habeas  corpus 
cum  causa,  to  take  the  body  of  the  defendant 
into  his  custody,  to  be  dealt  with  in  the  said 
cause  according  to  the  rules  of  law  and  the 
order  of  the  circuit  court,  or  of  any  judge 
thereof  in  vacation.  And  all  attachments  made, 
and  all  bail  or  other  security  given  upon  such  suit 
or  prosecution,  shall  be  and  continue  in  like  force 
and  eflfect  as  if  the  same  suit  or  prosecution  had 
proceeded  to  final  judgment  and  execution  in  the 
State  court.  And  if  upon  the  removal  of  any 
such  suit  or  prosecution  it  shall  be  made  to  appear 
to  the  said  circuit  court  that  no  copy  of  the  record 
and  proceedings  therein  in  the  State  court  can  be 
obtained,  it  shall  be  lawful  for  said  circuit  court  to 
allow  and  require  the  plaintiff  to  proceed  de  novo, 
and  to  file  a  declaration  of  his  cause  of  action,  and 
the  parties  may  thereupon  proceed  as  in  actions 
originally  brought  in  said  circuit  coui-t;  and  on 
failure  of  so  proceeding,  judgment  of  non  j)fosequi' 
tur  may  be  rendered  against  the  plaintiff,  with 
costs  for  the  defendant.  (Sec.  16  of  Act  of  Febru- 
ary 28,  1871,  16  U.  S.  Stats.  438.) 

§  42.  That  in  any  case  in  which  any  party  is 
or  may  be  by  law  entitled  to  copies  of  the  record 
and  proceedings  in  any  suit  or  prosecution  in  any 
State  court,  to  be  used  in  any  court  of  the  United 
States,  if  the  clerk  of  said  State  court  shall,  upon 
demand  and  the  payment  or  tender  of  the  legal 
fees,  refuse  or  neglect  to  deliver  to  such  party  cer- 
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tified  copies  of  such  record  and  proceedings,  the 
court  of  the  United  States  in  which  such  record 
and  proceedings  may  be  needed,  on  proof  by  affi- 
davit that  the  clerk  of  such  State  court  has  re- 
fused or  neglected  to  deliver  copies  thereof  on  de- 
mand as  aforesaid,  may  direct  and  allow  such  rec- 
ord to  be  supplied  by  affidavit  or  otherwise,  as  the 
circumstances  of  the  case  may  require  and  allow; 
and  thereupon  such  proceeding,  trial  and  judgment 
may  be  had  in  the  said  court  of  the  United  States, 
and  all  such  processes  awarded,  as  if  certified 
copies  of  such  records  and  proceedings  had  been 
regularly  before  the  said  court;  and  hereafter  in 
all  civil  actions  in  the  courts  of  the  United  States 
either  party  thereto  may  notice  the  same  for  trial. 
(Sec.  17  of  Act  of  February  28,  1871,  16  U.  S. 
Stats.  439.     See  Rev.  Stats,  sees.  643,  645,  646.) 

§  43.  Actions  brougrbt  ag'ainst  court 
officers* — That  whenever  a  personal  action  has 
been  or  shall  be  brought  in  any  State  court  by  an 
alien  against  any  citizen  of  a  State  who  is,  or  at 
the  time  the  alleged  action  accrued  was,  a  civil 
officer  of  the  United  States,  being  non-resident  of 
that  State  wherein  jurisdiction  is  obtained  by  the 
State  court  by  personal  service  of  process,  such 
action  may  be  removed  into  the  circuit  court  of  the 
United  States  in  and  for  the  district  in  which  the 
defendant  shall  have  been  served  with  process,  in 
the  same  manner  as  now  provided  for  the  removal 
of  an  action  brought  in  a  State  court  by  the  pro- 
visions of  section  three  of  the  Act  of  March  sec- 
ond, eighteen  hundred  and  thirty-three,  entitled 
"An  act  further  to  provide  for  the  collection  of 
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duties  on  imports."  (Amendatory  Act  of  March 
30,  1872,  17  U.  S.  Stats.  44.  See  Rev.  Stats,  sec. 
644.) 

§44.  RemoTal  ofsnits  ag^ainst  aliens^ 
etc*,  ijvhere  amouiit  of  #500   in  dispute* 

Any  suit  commenced  in  any  State  court,  wherein 
the  amount  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  five  hundred  dollars,  to  be 
made  to  appear  to  the  satisfaction  of  said  court, 
may  be  removed  for  trial  into  the  circuit  court  for 
the  district  where  such  suit  is  pending,  next  to  be 
held  after  the  filing  of  the  petition  for  such  re- 
moval hereinafter  mentioned,  in  the  cases  and  in 
the  manner  stated  in  this  section.  (U.  S.  Rev. 
Stats,  sec.  639.) 

§  45.  When  the  suit  is  against  an  alien,  or  is 
by  a  citizen  of  the  State  wherein  it  is  brought,  and 
against  a  citizen  of  another  State,  it  may  be  re- 
moved on  the  petition  of  such  defendant,  filed  in 
said  State  court  at  the  time  of  entering  his  appear- 
ance in  said  State  court.  (Sub-section  first  of  Rev. 
Stats,  sec.  639.) 

Kote. — Clause  repealed  by  the  Act  of  March  3,  1875. 
(La  Mothe  Manuf.  Co.  v.  National  Tube  Works,  15  Blatchf. 
432;  Girardey  v.  Moore,  3  Woods,  307;  Whitehouse  v. 
Insurance  Cos.,  2  Fed.  Rep.  498;  Cook  v.  Ford,  4  Cent.  L. 
J.  660;  McLean  v.  Chicago  &  St.  P.  R.  R.  Co.,  16  Blatchf. 
300;  New  Jersey  Zinc  Co.  v.  Trotter,  23  Int.  Rev.  Rec. 
410.)  It  is  superseded  by  the  latter  act.  (N  orris  v. 
Mineral  Point  T.  Co.,  7  Fed.  Rep.  272.) 

§  46.  When  the  suit  is  against  an  alien  and  a 
citizen  of  the  State  wherein  it  is  brought,  or  is  by 
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a  citizen  of  such  State  against  a  citizen  of  the  same 
and  a  citizen  of  another  State,  it  may  be  so  re- 
moved, as  against  said  alien  or  citizen  of  another 
State,  upon  the  petition  of  such  defendant,  filed  at 
any  time  before  the  trial  or  final  hearing  of  the 
cause,  if  so  far  as  it  relates  to  him  it  is  brought  for 
the  purpose  of  restraining  or  enjoining  him,  or  is  a 
suit  in  which  there  can  be  a  final  determination  of 
the  controversy,  so  far  as  concerns  him,  without 
the  presence  of  the  other  defendants  as  parties  in 
the  cause.  But  such  removal  shall  not  take  away 
or  prejudice  the  right  of  the  plaintiflf  to  proceed  at 
the  same  time  with  the  suit  in  the  State  court,  as 
against  the  other  defendants.  (Sub-section  second 
of  Rev.  Stats,  sec.  639.) 

Note. — Section  not  repealed  by  the  Act  of  March  3, 
1875,^  as  the  latter  act  only  relates  to  the  removal  of  the 
whole  suit.  '^  That  it  is  repealed  so  far  as  the  subdivision 
clause.*  This  subdivision  was  repealed  in  every  respect 
by  the  Act  of  1875.  Congress  did  not  intend  to  continue 
in  force  any  portion  of  said  subdivision;**  the  provision  as 
to  removal  of  a  separable  controversy  has  no  application 
to  a  removal  'under  the  third  division  of  sec.  639  Revised 
Statutes.^  This  clause  was  repealed  by  the  Act  of  1875  as 
to  the  time  prescribed  for  filing  the  petition,  "at  any  time 
before  the  trial  or  final  hearing  of  the  cause. "  ( Ayers  v. 
Watson,  113  U.  S.  594.) 

1  Wormserv.  Dahlmau,  16  Blatchf  319:  Girardy  v.  Moore,  3  Woods, 
397;  5  Cent.  L.  J.  78;  Wormser  v.  Kline,  57  How.  Pr.  286;  New  Jersey 
Zinc  Co.  V.  Trotter.  23  Int.  Rev.  Rec.  410;  Ex  parte  Grimball.  8  Cent  L.  J. 
151;  McLean  v.  Chicago  etc.  R.  R.  Co.,  16  Blatchf.  319;  Hyde  t  Ruble,  3 
Morr.  Trans.  516;  Blake  v  McKim,  103  U.  S.336;  Barney  v  Latham.  103 
U.  S.  205;  Clark  v.  Chicago.  R.  I.  &  P.  R.  R.  Co.;  Sweet  v.  Same,  11  Fed. 
Rep.  355;  RaikoadCo.  v.  Mississippi.  102  U.  S.  141. 

2  Osgood  V  Chicago  etc.  R.  R.  Co.,  6  Biss.  330;  Chicago  v.  Gage.  6 
Biss.  467;  Hervej  v.  Illinois  etc.  R  R.  Co.,  7  Bias.  103;  Girardy  v  Moore, 
3  Woods,  397;  S.  C,  5  Cent.  L.  J.  78;  Carrahar  v  Brennan,  7  Biss.  497- 
Ruckman  v.  Ruckman.  1  Fed.  Rep.  587;  Burch  t.  Davenport  etc.  R.  R.  Co.' 
46  Iowa.  449.  See  Removal  Cases,  100  U.  H  457;  Arapahoe  Co.  v  Kansas 
A  P.  R.  R.  Co.,  4  Dill  277.    But  see  Cook  v.  Ford.  4  Cent.  L.  J.  660 

3  Clark  v.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  11  Fed.  Rep.  355;  Hyde  t. 
Ruble,  3  Morr.  Trans.  516. 
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4  Hyde  v.  Ruble.  104  TJ.  S.  407;  King  t.  Cornell.  106  U.  S.  308;  Ayers 
▼.  Watson.  113  U.  S.  594;  Baltimore  &  O.  E.  R.  Co.  t.  Bates,  119  U.  S.  401 

5  Cambria  Co.  v.  Ashburn,  118  U.  S.,  affg.  Jefferson  t.  Davis,  117  U. 
a  272. 

§  47*     Remo'ral  for  prejudice  or  local 

influence* — When  a  suit  is  between  a  citizen  of 
the  State  in  which  it  is  brought  and  a  citizen  of 
another  State,  it  may  be  so  removed  on  the  petition 
of  the  latter,  whether  he  be  plaintiff  or  defendant, 
filed  at  any  time  before  the  trial  or  final  hearing  of 
the  suit,  if  before  or  at  the  time  of  filing  said  peti- 
tion, he  makes  and  files  in  said  State  court  an  affi- 
davit stating  that  he  has  reason  to  believe,  and 
does  believe,  that,  from  prejudice  or  local'influence, 
he  will  not  be  able  to  obtain  justice  in  such  State 
court.     (Sub-section  3  of  Rev,  Stats,  sec.  639.) 

Note. — The  Act  of  1867  is  constitutional,^  and  is  not 
repealed  by  the  Act  of  March  3, 1875.^  It  is  not  expressly 
repealed.*  The  poUcy  of  the  act  conforms  with  that  in 
regard  to  the  change  of  venue  from  one  county  or  district 
to  another;  *  the  ol3Ject  being  to  secure  an  impartial  trib- 
unal.^ 

1  Chicago  &  N.  W.  R.  B.  Co.  v.  Whitton,  13  Wall.  270. 

2  Amer.  Bible  Society  v.  Grove,  101  U.  S.  610;  Board  v.  Kansas  Pac. 
B.  R.  Co.,  4  DiU.  277;  Dennis  v.  Alachua,  3  Woods,  683;  Farmers'  L.  & 
T.  Co.  V.  Chicago  P.  &  S.  R.  R.  Co.,  12  Ch.  L.  N.  65;  New  Jersey  Zinc  Co. 
▼.  Trotter,  23  Int.  Rev.  Rec.  410;  Barber  v.  St.  Louis.  K,  C  &  N.  K.  R. 
Co.,  43  Iowa,  223;  Wickham  v.  Wickham,  27  N.  Y.  Supr.  239;  Wormser 
T.  Dahlman,  16  Blatchf .  317.    Contra,  Burdick  v.  Hale,  7  Biss.  96. 

3  Whitehouse  v.  Continental  Ins.  Co..  37  Leg.  Int.  225;  S.  0  2  Fed. 
Rep.  498;  Hess  v.  Reynolds,  113  U  S.  73;  Bible  Society  v.  Grove,  101  U.  S. 
610;  Pullman  Co.  v.  Specs,  113  U.  S.  84;  Railroad  Co.  v.  Bates,  supra. 

4  Johnson  v.  Monell,  1  Woolw.  390. 

5  Fanners'  etc.  Trust  Co.  v.  McQuillan,  3  Dill.  381. 

§  48.  Proceeding's  for  remo'ral  of  cause. 

— In  order  to  such  removal,  the  petitioner  in  the 
cases  aforesaid  must,  at  the  time  of  filing  his 
petition  therefor,  offer  in  said  State  court  good 
and  sufficient  surety  for  his  entering  in  such  cir- 
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cuit  court,  on  the  first  day  of  its  session,  copies 
of  said  process  against  liim,  and  of  all  pleadings, 
depositions,  testimony,  and  other  proceedings  in 
the  cause,  or  in  said  cases  where  a  citizen  <tf  the 
State  in  which  the  suit  is  brought  is  a  defendant, 
copies  of  all  process,  pleadings,  depositions,  testi- 
mony, and  other  proceedings  in  the  cause  concern- 
ing or  affecting  the  petitioner,  and  also  for  his 
there  appearing  and  entering  special  bail  in  the 
cause,  if  special  bail  was  originally  requisite 
therein.  It  shall  thereupon  be  the  duty  of  the 
State  court  to  accept  the  surety  and  to  proceed  no 
farther  in  the  cause  against  the  petitioner,  and 
any  bail  that  may  have  been  originally  taken  shall 
be  discharged.  (Sub-section  third  of  Rev.  Stats, 
sec,  639,  cl.  2.) 

When  the  said  copies  are  entered  as  aforesaid  in 
the  circuit  court,  the  cause  shall  there  proceed  in 
the  same  manner  as  if  it  had  been  brought  there  by 
original  process,  and  the  copies  of  pleadings  shall 
have  the  same  force  and  effect,  in  every  respect 
and  for  every  purpose,  as  the  original  pleadings 
would  have  had  by  the  laws  and  practice  of  the 
courts  of  such  State  if  the  cause  had  remained  in 
the  State  court.  (Sub-section  third  of  Rev.  Stats. 
&ec.  739,  cl.  3;  1  U.  S.  Stats.  79;  14  id.  558.) 

§  49*  Removal  of*  suiits  ag^aiiist  corpo. 
rations  org^anized  under  a  la^v  of  United 

States.— (Rev.  Stats,  sec.  640;  repealed  25  U.  S. 
Stats.  433,  sec.  6.) 

§  60*  Removal  of  causes  ag^ainst  per* 
sons  denied  any  civil  rifl^lits,  etc. — When 
any  civil  suit  or  criminal  prosecution  is  commenced 
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in  any  State  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied  or  cannot  enforce 
in  the  judicial  tribunals  of  the  State,  or  in  the 
part  of  the  State  where  such  suit  or  prosecu- 
tion is  pending,  any  right  secured  to  him  by 
any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  of  all  persons 
within  the  jurisdiction  of  the  United  States,  or 
against  any  officer,  civil  or  military,  or  other  per- 
son, for  any  arrest  or  imprisonment  or  other  tres- 
passes or  wrongs  made  or  committed  by  virtue  of 
or  under  color  of  authority  derived  from  any  law 
providing  for  equal  rights  as  aforesaid,  or  for  re- 
fusing to  do  any  act  on  the  ground  that  it  would 
be  inconsistent  with  such  law,  such  suit  or  prose- 
cution may,  upon  the  petition  of  such  defendant, 
filed  in  said  State  court  at  any  time  before  the  trial 
or  final  hearing  of  the  cause,  stating  the  facts  and 
verified  by  oath,  be  removed  for  trial  into  the  next 
circuit  court  to  be  held  in  the  district  where  it  is 
pending.  Upon  the  filing  of  such  petition  all 
farther  proceedings  in  the  State  courts  phall  cease, 
and  shall  not  be  I'esumed  except  as  hereinafter  pro- 
vided. But  all  bail  and  other  security  given  in 
such  suit  or  prosecution  shall  continue  in  like  force 
and  effect  as  if  the  same  had  proceeded  to  final 
judgment  and  execution  in  the  State  court.  It 
shall  be  the  duty  of  the  clerk  of  the  State  court 
to  furnish  such  defendant  petitioning  for  a  removal 
copies  of  said  process  against  him,  and  of  all  plead- 
ing, depositions,  testimony  and  other  proceedings 
in  the  case.  If  such  copies  are  filed  by  said  peti- 
tioner in  the  circuit  court  on  the  first  day  of  its 
session,  the  cause  shall  proceed  therein  in  the  same 
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manner  as  if  it  had  been  brought  there  by  original 
process;  and  if  the  said  clerk  refuses  or  neglects  to 
furnish  such  copies,  the  petitioner  may  thereupon 
docket  the  case  in  the  circuit  court,  and  the  said 
court  shall  then  have  jurisdiction  therein,  and  may, 
upon  proof  of  such  refusal  or  neglect  of  said  clerk 
and  upon  reasonable  notice  to  the  plaintiff,  require 
the  plaintiff  to  file  a  declaration,  petition  or  com- 
plaint in  the  cause ;  and  in  case  of  his  default, 
may  order  a  nonsuit  and  dismiss  the  case  at  the 
cost  of  the  plaintiff,  and  such  dismissal  shall  be  a 
bar  to  any  further  suit  touching  the  matter  in  con- 
troversy. But  if,  without  such  refusal  or  neglect 
of  said  clerk  to  furnish  said  copies  and  proof  there- 
of, the  petitioner  for  removal  fails  to  file  copies  in 
the  circuit  court  as  herein  provided,  a  certificate, 
under  the  seal  of  the  circuit  court,  stating  such 
failure,  shall  be  given,  and  upon  the  production 
thereof  in  said  State  court,  the  cause  shall  pro- 
ceed therein  as  if  no  petition  for  a  removal  had 
been  filed.  (Rev.  Stats.  §  641;  16  U.  S.  Stats. 
144;  14  id.  27;  12  id.  756;  14  id.  46.) 
This  section  not  affected  by  25  U.  S.  Stateu  433. 

§  61.     liVheit    petitioner    is    in    actual 

custody  of  State  court« — When  all  the  acts 
necessary  for  the  removal  of  any  suit  or  prosecu- 
tion, as  provided  in  the  preceding  section,  have 
been  performed,  and  the  defendant  petitioning  for 
such  removal  is  in  actual  custody  on  process  issued 
by  said  State  court,  it  shall  be  the  duty  of  the 
clerk  of  said  circuit  court  to  issue  a  writ  of  habeas 
corpria  ewm  cavsa,  and  of  the  marshal,  hy  virtue  of 
said  writ,  to  take  the  body  of  the  defendant  into 


59  THE  REMOVAL  ACTS.  §  62 

his  custody,  to  be  dealt  with  in  said  circuit  court 
according  to  law  and  the  orders  of  said  court,  or 
in  vacation,  of  any  judge  thereof;  and  the  mar- 
shal shall  file  with  or  deliver  to  the  clerk  of  said 
State  court  a  duplicate  copy  of  said  writ.  (Rev. 
Stats.  §  642;  14  U.  S.  Stats.  385;  12  id.  756;  14 
id.  46;  14  id.  27.) 
This  section  not  afifected  by  25  Rev.  Stats.  433. 

§  62*  RemoTOil  o€  suits  and  prosecu- 
tions ag^ainst  re^renne  officers  and  offi- 
cers acting*  under   regristration    laifrs* — 

When  any  civil  suit  or  criminal  prosecution  is 
commenced  in  any  court  of  a  State  against  any 
officer  appointed  under  or  acting  by  authority  of 
any  revenue  law  of  the  United  States  now  or 
hereafter  enacted,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer,  on  ac- 
count of  any  act  done  under  color  of  his  office  or 
of  any  such  law,  or  on  account  of  any  right,  title, 
or  authority  claimed  by  such  officer  or  other  per- 
son under  any  such  law,  or  is  commenced  against 
any  person  holding  property  or  estate  by  title  de- 
rived from  any  such  officer,  and  affects  the  validity 
of  any  such  revenue  law;  or  is  commenced  against 
any  officer  of  the  United  States,  or  other  person, 
on  account  of  any  act  done  under  the  provisions  of 
Title  XXVI,  "The  Elective  Franchise,"  or  on  ac- 
count of  any  right,  title  or  authority  claimed  by 
such  officer  or  other  person  under  any  of  the  said 
provisions — ^the  said  suit  or  prosecution  may,  at 
any  time  before  the  trial  or  final  hearing  thereof, 
be  removed  for  trial  into  the  circuit  court  next  to 
be  holdeu  in  the  district  where  the  same  is  pending, 
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upon  the  petition  of  such  defendant  to  said  circuit 
court,  and  in  the  following  manner :  Said  petition 
shall  set  forth  the  natuse  of  the  suit  or  prosecution , 
and  be  verified  by  affidavit ;  and  together  with  a 
certificate  signed  by  an  attorney  or  counselor  at 
law  of  some  court  of  record  of  the  State  where 
such  suit  or  prosecution  is  commenced,  or  of  the 
United  States,  stating  that,  as  counsel  for  the 
petitioner,  he  has  examined  the  proceedings  against 
him,  and  carefully  inquired  into  all  the  matters 
set  forth  in  the  petition,  and  that  he  believes  them 
to  be  true,  shall  be  presented  to  the  said  circuit 
court,  if  in  session,  or  if  it  be  not,  to  the  clerk 
thereof  at  his  office,  and  shall  be  filed  in  said  office. 
The  cause  shall  thereupon  be  entered  on  the  docket 
of  the  circuit  court,  and  shall  proceed  as  a  cause 
originally  commenced  in  that  court ;  but  all  bail  and 
other  security  given  upon  such  suit  or  prosecution 
shall  continue  in  like  force  and  efiect  as  if  the  same 
had  proceeded  to  final  judgment  and  execution  in 
the  State  court.  When  the  suit  is  commenced  in 
the  State  court  by  summons,  subpoena,  petition,  or 
any  other  process  except  capias,  the  clerk  of  the 
circuit  court  shall  issue  a  writ  of  certiorari  to  the 
State  court,  requiring  it  to  send  to  thfe  circuit 
court  tbe  record  and  proceedings  in  the  cause. 
When  it  is  commenced  by  capiat,  or  by  any  other 
similar  form  of  proceeding  by  which  a  personal 
arrest  is  ordered,  he  shall  issue  a  writ  of  habeas 
corpiLs  cum  eattsaj  a  duplicate  of  which  shall  be 
delivered  to  the  clerk  of  the  State  court,  or  left  at 
his  office  by  the  marshal  of  the  district,  or  his 
deputy,  or  by  some  person  duly  authorized  thereto; 
and  thereupon  it  shall  be  the  duty  of  the  State 
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court  to  stay  all  further  proceedings  in  the  cause, 
and  the  suit  or  prosecution,  upon  delivery  of  such 
process,  or  leaving  the  same  as  aforesaid,  shall  be 
held  to  be  removed  to  the  circuit  court,  and  any 
further  proceedings,  trial  or  judgment  therein  in 
the  State  court  shall  be  void.  And  if  the  defend- 
ant in  the  suit  or  prosecution  be  in  actual  custody 
on  mesne  process  therein,  it  shall  be  the  duty  of 
the  marshal,  by  virtue  of  the  writ  of  habeas  corpus 
cum  caiAsa,  to  take  the  body  of  the  defendant  into 
his  custody,  to  be  dealt  with  in  the  cause  according 
to  law  and  the  order  of  the  circuit  coiii*t,  or  in 
vacation,  of  any  judge  thereof ;  and  if,  upon  the 
removal  of  such  suit  or  prosecution,  it  is  made  to 
appear  to  the  circuit  court  that  no  copy  of  the 
record  and  proceedings  therein  in  the  State  court 
can  be  obtained,  the  circuit  court  may  allow  and 
requii-e  the  plaintiff  to  proceed  de  novo,  and  to  file 
a  declaration  of  his  cause  of  action  ;  and  the  par- 
ties may  thereupon  proceed  as  in  actions  originally 
brought  in  said  circuit  court.  On  failure  of  the 
plaintiff  so  to  proceed,  judgment  of  non  prose- 
quitur may  be  rendered  against  him,  with  costs  for 
the  defendant.  (Rev.  Stats.  s«c.  643;  4  U.  S. 
Stats.  633;  14  id.  171;  16  id.  438.) 
This  section  not  affected  by  25  U.  S.  Stats.  433. 

§  68*  Removal  of  suits  1»y  aliens  in  a 
particular  case. — Whenever  a  personal  action 
has  been  or  shall  be  brought  in  any  State  court 
by  an  alien  against  any  citizen  of  a  State  who  is, 
or  at  the  time  the  alleged  action  accrued  was,  a 
civil  officer  of  the  United  States,  being  a  non-resi- 
dent of  that  State  wherein  jurisdiction  is  obtained 
Desty  Removals.— 6. 
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by  the  State  court  by  personal  service  of  process, 
such  action  may  be  removed  into  the  circuit  court 
of  the  United  States  in  and  for  the  district  in 
which  the  defendant  shall  have  been  served  with 
the  process,  in  the  same  manner  as  now  provided 
for  the  removal  of  an  action  brought  in  a  State 
court  by  the  provisions  of  the  preceding  section. 
(Rev.  Stats,  sec.  .644;  7  U.  S.  Stats.  44.) 

§  64-  liVheii  copies  of  records  are  re- 
fused 1»y  clerk  of  State  court. — In  any  case 
where  a  party  is  entitled  to  copies  of  the  record 
and  proceedings  in  any  suit  or  prosecution  in  a 
State  court,  to  be  used  in  any  court  of  the  United 
States,  if  the  clerk  of  said  State  court,  upon  de- 
mand, and  the  payment  or  tender  of  the  legal  fees, 
refuses  or  neglects  to  deliver  to  him  certified  copies 
of  such  records  and  proceedings,  the  court  of  the 
United  States  in  which  such  record  and  proceed- 
ings are  needed  may,  on  proof  by  affidavit  that  the 
clerk  of  said  State  court  has  refused  or  neglected 
to  deliver  copies  thereof,  on  demand  as  aforesaid, 
direct  such  record  to  be  supplied  by  affidavit,  or 
otherwise,  as  the  circumstances  of  the  case  may  re- 
quire and  allow;  and  thereupon,  such  proceeding, 
trial,  and  judgment  may  be  had  in  the  said  court 
of  the  United  States,  and  all  such  processes 
awarded,  as  if  certified  copies  of  such  records  and 
proceedings  had  been  regularly  before  the  said 
court.  (Rev.  Stats,  sec.  645;  4  U.  S.  Stats.  634; 
16  id.  439.) 

Note. — The  act  of  March  3,  187<5,  consolidated  and  re- 

Sealed  all  previous  general  acts.     (Osgood  v.  C.  D.  &  V. 
:.  Co.,  OBiss.  330.) 
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§  66.  Attadnneitts,  inJuiictioBis,  and 
indemnity  bonds  to  remain  In  force 
after  removal. — When  a  suit  is  removed  for 
trial  from  a  State  court  to  a  circuit  court,  as  pro- 
vided in  the  foregoing  sections,  any  attachment  of 
the  goods  or  estate  of  the  defendant  by  the  original 
process  shall  hold  the  same  to  answer  the  final 
judgment,  in  the  same  manner  as  by  the  laws  of 
such  State  they  would  have  been  held  to  answer 
final  judgment  had  it  been  rendered  by  the  court  in 
which  the  suit  was  commenced ;  and  any  injunction 
granted  before  the  removal  of  the  cause  against 
the  defendant  applying  for  its  removal  shall  con- 
tinue in  force  until  modified  or  dissolved  by  the 
United  States  court  into  which  the  cause  is  re- 
moved; and  any  bond  of  indemnity  or  other 
obligation,  given  by  the  plaintiff*  upon  the  issuing 
or  granting  of  any  attachment,  writ  of  injunction, 
or  other  restraining  process,  against  the  defendant 
petitioning  for  the  removal  of  the  cause,  shall  also 
continue  in  full  force,  and  may  be  prosecuted  by 
the  defendant  and  made  available  for  his  indemnity 
in  case  the  attachment,  injunction  or  other  re- 
straining process  be  set  aside  or  dissolved,  or  judg- 
ment be  rendered  in  his  favor,  in  the  same  manner 
and  with  the  same  effect  as  if  such  attachment, 
injunction  or  other  restraining  process  had  been 
granted,  and  such  bond  had  been  originally  filed  or 
given  in  such  State  court.  (Rev.  Stats,  sec.  646;  1 
U.  S.  Stats.  79;  14  id.  306;  14  id.  558;  15  id. 
227;  14  id.  27;  12  id.  756;  14  id.  46;  14  id.  385; 
14  id.  633;  14  id.  171;  16  id.  438,  439.) 


§56 


THE   REMOVAL  ACTS. 


64 


§  66.     Removal  of  suits  i^r here  parties 
claim  land  under  titles  from  dlflTerent 

States.— (Rev.  Stats,  sec.  647;  1  U.  S.  Stats.  79.) 

Note. — This  section  was  repealed  and  consolidated 
with  section  3  of  the  Removal  Act  of  March  3,  1875. 
(Osgood  V.  0.  D.  &  V.  R.  Co.,  6  Biss.  330.) 

Oomparison  of  Kemoval  Acts  of  March  8,  1875, 

and  March  8,  1887. 

[The  proYisions  of  the  Act  of  March  3,  1875,  and  those  of  the  Act  of 
March  3. 1887  (as  corrected  August  13. 1888.  25  U.  S.  Rtats.  443).  are  shown 
helow  ia  i>arallel  columns,  those  parts  of  sections  1.  2  and  3  of  the  former 
act  which  do  not  appear  in  the  latter  act  and  those  parts  of  the  latter  act 
amending  sections  1,  2  and  3  of  the  former  act.  which  do  not  appear  in 
the  former  act,  being  in  italic.] 


1875. 
Be  it  enacted  by  the 
Senate  and  House  of 
Representatives  of  the 
United  States  of  Amer- 
ica in  Congress  assem- 
bled: 


1887. 
Be  it  enacted  by  the 
Senate  and  House  of 
Representatives  of  the 
United  States  of  Amer- 
ica in  Congress  assem- 
bled: 

That  the  first  section 
of  an  act  entitled  "An 
act  to  determine  the 
jurisdiction  of  circuit 
courts  of  the  United 
States  and  to  regulate 
the  removal  of  causes 
from  State  courts,  and 
for  other  purposes,"  ap- 
proved March  third, 
eighteen  hundi'ed  and 
seventy-five,  be,  and  the 
same  is  hereby,  amended 
so  as  to  read  as  follows: 
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§57.  That  the  cir- 
cuit courts  of  the  United 
States  shall  have  cogni- 
zance, concurrent  with 
the  courts  of  the  several 
States,  of  all  suits  of  a 
civil  nature,  at  common 
law  or  in  equity,  where 
the  matter  in  dispute 
exceeds,  exclusive  of 
costs,  the  sum  or  value  of 
five  hundred  dollars,  and 
arising  under  the  Con- 
stitution or  laws  of  the 
United  States,  or  trea- 
ties made,  or  which  shall 
hei  made,  under  their 
authority,  or  in  which 
the  United  States  are 
plaintiffs  or  petition- 
ers, or  in  which  there 
shall  be  a  controversy  be- 
tween citizens  of  different 
States 


or  a  controversy  between 
citizens  of  the  same 
State  claiming  lands  un- 
der grants  of  different 


"  That  the  circuit 
courts  of  the  United 
States  shall  have  original 
cognizance,  concurrent 
with  the  courts  of  the 
several  States,  of  all 
suits  of  a  civil  nature, 
at  common  law  or  in 
equity,  where  the  mat- 
ter in  dispute  exceeds, 
exclusive  of  interest  cmd 
costs,  the  sum  or  value 
of  two  thouscmd  dollars, 
and  arising  under  the 
Constitution  or  laws  of 
the  United  States,  or 
treaties  made,  or  which 
shall  be  made,  under 
their  authority,  or  in 
which  controversary  the 
United  States  are  plain- 
tiffs or  petitioners,  or  in 
which  there  shall  hea,con- 
troversary  between  cit- 
izens of  different  States, 
in  which  the  matter  in 
dispute  exceeds,  exclur- 
sive  of  interest  and  costs, 
the  sum  or  valus  afore- 
eaidy 

or  a  controversary  be- 
tween citizens  of  the  same 
State,  claiming  lands  un- 
der grants   of  different 
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States,  or  a  controversy 
between  citizens  of  a 
State  and  foreign  States, 
citizens,  or  subjects; 


and  shall  have  exclusive 
cognizance  of  all  crimes 
and  offenses  cognizable 
under  the  authority  of 
the  United  States,  ex- 
cept as  otherwise  pro- 
vided by  law,  and  con- 
current jurisdiction  with 
the  district  courts  of 
the  crimes  and  oflfenses 
cognizable  therein.  But 
no  person  shall  be  ar- 
rested in  one  district  for 
trial  in  another  in  any 
civil  action  before  a  cir- 
cuit or  district  court. 
And  no  civil  suit  shall 
be  brought  before  either 
of  said  courts  against 
any  person  by  any  ori- 
ginal process  or  proceed- 
ing in  any  other  district 
than  that  whereof  he  is 
an  inhabitant,  or  in 
which  he  shall  be  found 
at  the  time  of  serving 


States,  or  a.  controversarf/ 
between  citizens  of  a 
State  and  foreign  States, 
citizens,  or  subjects,  in 
which  the  tnatter  in  dis- 
pute exceeds,  exclusive  of 
interest  and  costs,  the 
sum  or  value  aforesaid, 
and  shall  have  exclusive 
cognizance  of  all  crimes 
and  offenses  cognizable 
under  the  authority  of 
the  United  States  ex- 
cept as  otherwise  pro- 
vided by  law,  and  con- 
current jurisdiction  with 
the  district  courts  of 
the  crimes  and  offenses 
cognizable  by  them.  But 
no  person  shall  be  ar- 
rested in  one  district  for 
trial  in  another  in  any 
civil  action  before  a  cir- 
cuit or  district  court; 
and  no  civil  suit  shall  be 
brought  before  either  of 
said  courts  against  any 
person  by  any  original 
process  of  proceeding  in 
any  other  district  than 
that  whereof  he  is  an  in- 
habitant; but  where  the 
jurisdiction  is  founded 
only  on  the  fact  that  the 
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such  process  or  com' 
mencing  such  proceed- 
ing ^except  as  hereinafter 
provided; 


nor  Rhall  any  circuit  or 
district  court  have  cog- 
nizance of  any  suit 
founded  on  contract  in 
favor  of  an  assignee, 
unless  a  suit  might  have 
been  prosecuted  in  such 
court  to  recover  thereon 
if  no  assignment  had 
been  made,  except  in 
cases  of  promissory 
notes  negotiable  by  the 
law  merchant  and  bills 
of  exchange. 


And  the  circuit  courts 
shall  also  have  appellate 
jurisdiction  from  the  dis- 
trict courts  under  the 
regulations  and  restric- 
tions prescribed  by  law. 
(Sec  1,  Act  of  March  3, 
1875.) 


action  is  between  citizens 
of  different  States,  suit 
shaM  be  brought  only  in 
the  district  of  the  resi- 
dence of  either  the  plain- 
tiff'or  the  defendant; 
nor  shall  any  circuit  or 
district  court  have  cog- 
nizance of  any  suit  ex- 
cept upon  foreign  bills 
of  exchange,  to  recover 
the  contents  of  any 
promissory  note  or  other 
chose  in  auction  in  favor 
of  any  assignee,  or  of 
any  subsequent  holder  if 
sv^h  instrument  be  pay- 
able to  bearer  and  be  not 
m^ade  by  any  corpora- 
tion, unless  such  suit 
might  have  been  prose- 
cuted in  such  court  to 
recover  the  said  contents 
if  no  assignment  or 
tramsfer  had  been  made; 
and  the  circuit  courts 
shall  also  have  appellate 
jurisdiction  from  the  dis- 
trict courts,  under  the 
regulations  and  restric- 
tions prescribed  by  law." 
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Note. — ^This  last  clause 
of  section  1  of  the  Act  of 
1875  was  repealed  by  the 
Act  creating  the  circait 
court  of  appeals,  as  incon- 
sistent with  its  provisions. 
(26  U.  S.  Stats.  827,  sec  4.) 

§  58.  That  any  suit 
of  a  civil  nature,  at  law 
or  in  equity,  now  pend- 
ing or  hereafter  brought 
in  any  State  court  where 
the  matter  in  dispute  ex- 
ceeds, eocclusive  of  costs, 
the  sum  or  value  of  five 
hundred  dollars,  and 
arising  vmder  the  Con- 
stitution or  laws  of  the 
United  States,  or  treaties 
made,  or  which  shaU  he 
made,  under  their  au- 
thority, or  in  which  the 
United  States  shall  be 
plaintiff  or  petitioner, 
or  in  which  there  shall 

m 

be  a  controversy  between 
citizens  of  different 
States,  or  a  controversy 
between  citizens  of  the 
same  State  claiming 
lands  under  gramis  of 
different  States,  or  a  con- 
troversy between  citizens 
of  a  State  and  foreign 
States,    citizens,  or  sub- 


Sec.  2.  That  any 
suit  of  a  civil  nature,  at 
law  or  in  equity,  arising 
under  the  Constitution 
or  laws  of  the  United 
States,  or  treaties  made, 
or  which  shall  be  made, 
under  their  authority, 
of  which  the  circuit 
courts  of  the  United 
States  a/re  given  original 
jurisdiction  by  the  pre- 
ceding section,  which 
may  now  be  pending,  or 
which  may  hereafter  be 
brought,  in  any  State 
court,  may  be  removed 
by  the  defendant  or  de- 
fendants therein  to 
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jectSy  either  pa/rty  may 
remove  said  suit  into 
the  circuit  court  of  the 
United    States  for   the 
proper  district. 


And  when  in  any  suit 
mentioned  in  this  sec- 
tion there  shall  be  a 
controversy  which  is 
wholly  between  citizens 
of  different  States,  and 
which  can  be  fully  de- 
termined as  between 
them,  then  either  one  or 
more  of  the  plaintiffs  or 
defendants  actually  in- 
terested in  such  contro- 


the  circuit  court  of  the 
United  States  for  the 
proper  district  any  other 
suit  of  a  civil  nature^ 
at  law  or  in  equity,  of 
which  the  circuit  courts 
of  the  United  States  a/re 
given  jurisdiction  by 
the  preceding  section, 
and  which  a/re  nowperid' 
ing,  or  which  may  here- 
after he  brought  in  any 
State  court,  may  be  re- 
moved into  the  circuit 
court  of  the  United 
States  for  the  proper  dis- 
trict by  the  defendant 
or  defendants  therein 
being  non-residents  if 
that  State; 

and  when  in  any  suit 
mentioned  in  this  section 
there  shall  be  a  contro- 
versy which  is  wholly 
between  citizens  of  dif- 
ferent States,  and  which 
can  be  fully  determined 
as  between  them,  then 
either  one  or  more  of 
the  defendants  actually 
interested  in  such  con- 
troversy    may     remove 
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versy  may  remove  said 
suit  into  the  circuit 
court  of  the  United 
States  for  the  proper 
district. 

[See  section  639,  subdi- 
vision third  of  the  Kevised 
Statutes  of  the  United 
States.  ] 

Sec.  2.  Act  of  March 
3,  1875. 


said  suit  into  the  circuit 
court  of  the  United 
States  for  the  proper  dis- 
trict. 

And  where  a  suit  is 
now  pending,  or  may  be 
hereafter  brought,  in 
any  State  court,  in 
which  there  is  a  contro- 
versy between  a  citizen  of 
the  State  in  which  the  suit 
is  brought  and  a  citizen 
of  another  State,  any  de- 
fendant, being  such  citi- 
zen of  another  State,  may 
remove  such  suit  into  the 
circuit  court  of  the 
United  States  for  the 
proper  district,  at  any 
time  before  the  trial 
thereof,  when  it  shaU  be 
made  to  appear  to  said 
circuit  court  that  from 
prejv^dice  or  local  influ- 
ence he  will  not  be  able 
to  obtain  justice  in  such 
State  court,  or  in  amy 
other  State  court  to  which 
the  said  defendant  may, 
under  the  laws  of  the 
State,  have  the  right  on 
account  of  such  preju- 
dice or  local  influence,  to 
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remove  said  cause;  pro- 
vided, tJiat  if  it  further 
appear  that  said  suit 
can  he  fully  and  justly 
determined  as  to  the 
other  defendants  in  the 
State  court,  without  be- 
ing affected  by  such  pre- 
judice or  local  influence, 
and  that  no  party  to  the 
suit  will  he  prejudiced 
by  a  separation  of  the 
parties,  said  circuit 
court  may  direct  the  suit 
to  he  remanded,  so  far 
as  relates  to  such  other 
defendants,  to  the  State 
court,  to  he  proceeded 
with  therein  At  any 
time  he/ore  the  trial  of 
any  suit  which  is  now 
pending  in  any  circuit 
court,  or  may  hereafter 
he  entered  therein,  and 
which  has  been  removed 
to  said  court  from  a 
State  court  on  the  affida- 
vit of  any  party  plaint- 
iff^ tliat  he  had  reason  to 
believe  and  did  believe 
that,  from  prejudice  or 
local  influence,  he  was 
unable  to  obtain  justice 
in  said  State  court,  the 
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[See  the  last  paragraph,  of 
Section  6  of  the  Act  of 
March  3.  1875,  ch.  137,  18 
Stats.  472.] 


IS 


Note. — This  section 
jurisdictional  and  its  con- 
ditions are  indispensable. 
(Ayersv.  Watson,  113  U.  S. 
594.) 


circuit  court  shall  on  ap- 
plication  of  the  other 
party,  examine  into  the 
truth  of  said  affida- 
vit and  the  grounds 
thereof y  and  unless  it 
shall  appear  to  the  satis- 
faction of  said  court 
tha^  said  party  will  not 
be  able  to  obtain  justice 
in  such  State  court,  it 
shall  cause  tlie  same  to 
be  remanded  thereto. 
Whenever  any  cause  shall 
be  removed  from  any 
State  court  into  any  cir- 
cuit court  of  the  United 
States,  and  the  circuit 
court  shall  decide  that 
the  cause  was  improperly 
removed,  and  order  the 
8am,e  to  be  remanded  to 
the  State  court  from 
whence  it  came,  such  re- 
mand shall  be  immedi- 
ately carried  into  execu- 
Hon,  and  no  appeal  or 
writ  of  error  from,  the 
decision  of  the  circuit 
court  so  remanding  such 
cause  shall  be  allotvedJ* 


That  section  three  of 
said  act  be,  and  the  same 
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is  hereby  amended  so  as 
to  read  as  follows: 


§  59*  That  whenever 
either  party,  or  any  one 
or  more  of  the  plaintiffs 
or  defendants  entitled  to 
remove  any  suit  men- 
tioned in  the  next  preced- 
ing section,  shall  desire 
to  remove  such  a  suit 
from  a  State  court  to 
the  circuit  court  of  the 
United  States,  he  or  they 
may  make  and  file  a  peti- 
tion in  such  suit  in  such 
State  court  before  or  at 
the  term  at  which  said 
cause  could  be  first  tried 
and  before  the  trial 
thereof 


for  the  removal  of  such 
suit  into  the  circuit  court 
to  be  held  in  the  district 
where  such  suit  is  pend- 
ing, and  shall  make  and 
file  therewith  a  bond, 
with  good  and  sufficient 

Desty  Bbmotals.— 7. 


**Sec.  3.  That  when- 
ever  any  party  entitled 
to  remove  any  suit  men- 
tioned in  the  next  pre- 
ceding section,  except  in 
such  cases  as  are  pro" 
vided  for  in  the  last 
clause  of  said  section, 
7aay  desire  to  remove 
such  suit  from  a  State 
court  to  the  circuit  court 
of  the  United  States,  he 
may  make  and  file  a  pe- 
tition in  such  suit  in 
such  state  court  at  the 
time,  or  any  tims  before 
the  defendant  is  required 
by  the  laws  of  the  State 
or  the  rule  of  the  State 
court  in  which  said  suit 
is  brou^gJU  to  answer  or 
plead  to  the  declaration 
or  complaint  of  the 
plaintiffj 

for  the  removal  of  such 
suit  into  the  circuit 
court  to  be  held  in  the 
district  where  such  suit 
is  pending,  and  shall 
make  and  file  therewith 
a  bond,  with   good  and 
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surety,  for  his  or  their 
entering  in  such  circuit 
court  on  the  first  day  of 
its  then  next  session,  a 
copy  of  the  record  in 
such  suit,  and  for  paying 
all  costs  that  may  be 
awarded  by  the  said  cir- 
cuit court,  if  said  court 
shall  hold  that  such  suit 
was  wrongfully  or  im- 
properly removed  there- 
to, and  also  for  there 
appearing  and  entering 
special  l^il  in  such  suit, 
if  special  bail  was  ori- 
ginally requisite  herein, 
it  shall  then  be  the  duty 
of  the  State  court  to  ac- 
cept said  petition  and 
bond,  and  proceed  no 
further  in  such  suit,  and 
any  hail  that  may  have 
been  originally  taken 
shaU  he  discharged; 
and  the  said  copy  being 
entered  as  aforesaid  in 
said  circuit  court  of  the 
United  States,  the  cause 
shall  then  proceed  in 
the  same  manner  as  if 
it  had  been  originally 
commenced  in  the  said 
circuit  court;  and  if  in 


sufficient  surety,  for  his 
or  their  entering  in  such 
circuit  court,  on  the  first 
day  of  its  then  next  ses- 
sion, a  copy  of  the  record 
in  such  suit,  and  for  pay- 
ing all  costs  that  may  be 
awarded  by  the  said  cir- 
cuit court,  if  said  court 
shall  hold  that  such  suit 
was  wrongfully  or  im- 
properly removed  there- 
to, and  also  for  iJieir 
appealing  and  entering 
special  bail  in  such  suits 
if  special  bail  was  ori- 
ginally  i-equisite  therein. 
It  shall  then  be  the  duty 
of  the  State  court  to  ac- 
cept said  petition  and 
bond,  and  proceed  no 
further  in  such  suit; 


and  the  said  copy  being 
entered  as  aforesaid  in 
said  circuit  court  of  the 
United  States,  the  cause 
shall  then  proceed  in 
the  same  manner  as  if 
it  had  been  originally 
commenced  in  the  said 
circuit  court;  and  if  in 
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any  action  commenced  in 
a  State  court  the  title  of 
land  be  concerned,  and 
the  parties  are  citizens 
of  the  same  State,  and 
the  matter  in  dispute  ex- 
ceed  the  sum  or  value  of 
five  hundred  dollars  ex- 
clusive of  costs,  the  sum 
or  value  being  made  to 
appear,  one  or  more  of 
the  plaintiffs  or  defend- 
ants, before  the  trial, 
may  state  to  the  court, 
and  make  affidavit,  if 
the  court  require  it,  that 
he  or  they  claim,  and 
shall  rely  upon  a  right 
or  title  to  the  land  under 
a  grant  from  a  State, 
and  produce  the  original 
grant,  or  an  exemplifi- 
cation of  it,  except  where 
the  loss  of  public  records 
shall  put  it  out  of  his 
power  or  their  power, 
and  shall  move  that  any 
one  or  more  of  the  ad- 
verse party  inform  the 
court  whether  he  or  they 
claim  a  right  or  title  to 
the  land  under  a  grant 
from  some  other  State, 
the  party  or  parties  so 


any  action  commenced  in 
a  State  court  the  title  of 
land  be  concerned,  and 
the  })arties  are  citizens 
of  the  same  State,  and 
the  matter  in  dispute  ex- 
ceed the  sum  or  value  of 
two  thousand  dollars  ex- 
clusive of  interest  and 
costs,  the  value  being 
made  to  appear,  one  or 
more  of  the  plaintiffs  or 
defendants,  before  the 
trial,  may  state  to  the 
court,  and  make  affidavit 
if  the  court  require  it, 
that  he  or  they  claim 
and  shall  rely  upon  a 
right  or  title  to  the  land 
under  a  grant  from  a 
State,  and  produce  the 
original  grant,  or  an  ex- 
emplification of  it,  ex- 
cept where  the  loss  of 
public  records  shall  put 
it  out  of  his  or  their 
power,  and  shall  move 
that  any  one  or  more  of 
the  adverse  party  in- 
form the  court  whether 
he  or  they  claim  a  right 
or  title  to  the  land  under 
a  grant  from  some  other 
State,  the  party  or  par- 
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requii'ed  shall  give  such 
information,  or  other- 
wise not  be  allowed  to 
plead  such  grant,  or  give 
it  in  evidence  upon  the 
trial;  and  if  he  or  they 
inform  that  he  or  they 
do  claim  under  such 
grant,  any  one  or  more 
of  the  party  moving  for 
such  information  may 
then,  on  petition  and 
bond  as  hereinbefore 
mentioned  in  this  act, 
remove  the  cause  for 
trial  to  the  circuit  court 
of  the  United  States 
next  to  be  holden  in 
such  district;  and  any 
one  of  either  party  re- 
moving the  cause  shall 
not  be  allowed  to  plead 
or  give  evidence  of  any 
other  title  than  that  by 
him  or  them  stated  as 
aforesaid  as  the  ground 
of  his  or  their  claim,  and 
t/ie  trial  of  issues  of 
fact  in  i!ie  circuit  courts 
shally  in  all  suits  except 
those  of  equity  and  ad- 
miralty  and  maritime 
jurisdiction,  be  by  jury. 


ties,  so  required  shall 
give  such  information, 
or  otherwise  not  be  al- 
lowed to  plead  such 
grant  or  give  it  in  evi- 
dence upon  the  trial; 
and  if  he  or  they  inform 
that  he  or  they  do  claim 
under  such  giunt,  any 
one  or  more  of  the  party 
moving  for  such  infor- 
mation may  then,  on 
petition  and  bond,  as 
hereinbefore  mentioned 
in  this  act,  remove  the 
cause  for  trial  to  the  cir- 
cuit court  of  the  United 
States  next  to  be  holden 
in  such  district;  and  any 
one  of  either  party  re- 
moving the  cause  shall 
not  be  allowed  to  plead 
or  give  evidence  of  any 
other  title  than  that  by 
him  or  them  stated  as 
aforesaid  as  the  gi*ound 
of  his  or  their  cIsIdi." 
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(Sec.  3  Act  of  March  3, 
1875.) 

Note. — The  third  section 
of  the  Act  of  1875  is  but 
modal  and  formal,  and 
though,  obligatory,  may  to  a 
certain  extent  be  waived. 
(Ayers  v.  Watson,  113  U.  S. 
594) 

Further  provisions  of   the  act  of  1875  are  as 
follows: 

§  60.  Process,  not  affected  by* — ^That 
when  any  suit  shall  be  removed  from  a  State  court 
to  a  circuit  court  of  the  United  States,  any  attach- 
ment or  sequestration  of  the  goods  or  estate  of  the 
defendant  had  in  such  suit  in  the  State  court  shall 
hold  the  goods  or  estate  so  attached  or  sequestered 
to  answer  the  final  judgment  or  decree  in  the  same 
manner  as  by  law  they  would  have  been  held  to 
answer  final  judgment  or  decree  had  it  been  ren- 
dered by  the  court  in  which  such  suit  was  com- 
menced. And  all  bonds,  undertakings,  or  security 
given  by  either  party  in  such  suit  prior  to  its  re- 
moval shall  remain  valid  and  effectual,  notwith- 
standing said  removal.  And  all  injunctions,  or- 
ders and  other  proceedings  had  in  such  suit  prior 
to  its  retooval  shall  remain  in  full  force  and  effect 
until  dissolved  or  modified  by  the  court  to  which 
such  suit  shall  be  removed.  (Sec.  4  of  Act  of 
March  3,  1875;  Rev.  Stats,  sec.  646.) 

§  61.  I^ismissal,  i^lten. — That  if,  in  any 
suit   commenced   in  a  circuit   court,    or  removed 
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from  a  State  court  to  a  circuit  court  of  the  United 
States,  it  shall  appear  to  the  satisfaction  of  said 
circuit  court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does  not 
really  and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit  have 
been  improperly  or  coUusively  made  or  joined, 
either  as  plaintiffs  or  defendants,  for  the  purpose 
of  creating  a  case  cognizable  or  removable  under 
this  act,  the  said  circuit  court  shall  proceed  no 
farther  therein,  but  shall  dismiss  the  suit  or  re- 
mand it  to  the  court  from  which  it  was  removed, 
as  justice  may  require,  and  shall  make  such  order 
as  to  costs  as  shall  be  just.  But  the  order  of  said 
circuit  court  dismissing  or  remanding  said  cause  to 
the  State  court  shall  be  reviewable  by  the  Supreme 
Court  on  writ  of  error  or  appeal,  as  the  case  may 
be.  (Sec.  5  of  Act  of  March  3,  1875;  Bev.  Stats, 
sees.  690-701.) 

§  62.  IProceediiigs- — That  the  circuit  court 
of  the  United  States  shall,  in  all  suits  removed 
Tinder  the  provisions  of  this  act,  proceed  therein  as 
if  the  suit  had  been  originally  commenced  in  said 
circuit  court,  and  the  same  proceedings  had  been 
taken  in  such  suit  in  said  circuit  court  as  shall 
have  been  had  therein  in  said  State  court  prior  to 
its  removal.     (Sec.  6  of  Act  of  March  3,  1876.) 

§  63.  Time  to  file  application— mis- 
feasance of  cleric — Certiorari. — That  in  all 
causes  removable  under  this  act,  if  the  term  of  the 
circuit  court  to  which  the  same  is  removable,  then 
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next  to  be  holden,  shall  commence  within  twenty 
days  after  filing  the  petition  and  bond  in  the  State 
court  for  its  removal,  then  he  or  they  who  apply  to 
remove  the  same  shall  have  twenty  days  from  such 
application  to  file  said  copy  or  record  in  said  cir- 
cuit court  and  enter  appearance  therein;  and  if 
done  within  said  twenty  days,  such  filing  and  ap- 
pearance shall  be  taken  to  satisfy  the  said  bond  in 
that  behalf. 

That  if  the  clerk  of  the  State  court  in  which  any 
such  cause  shall  be  pending,  shall  refuse  to  any  one 
or  more  of  the  parties  or  persons  applying  to  re-  * 
move  the  same  a  copy  of  the  record  therein,  after 
tender  of  legal  fees  for  such  copy,  said  clerk  so  of- 
fending shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof  in  the  circuit  court  of 
the  United  States  to  which  said  action  or  proceed- 
ing was  removed,  shall  be  punished  by  imprison- 
ment not  more  than  one  year,  or  by  fine  not  ex- 
ceeding $1,000,  or  both,  in  the  discretion  of  the 
court. 

And  the  circuit  court  to  which  any  cause  shall 
be  removable  under  this  act  shall  have  power  to 
issue  a  writ  of  certiorari  to  said  State  court  com- 
manding said  State  court  to  make  return  of  the 
record  in  any  such  cause  removed  as  aforesaid,  or 
in  which  any  one  or  moro  of  the  plaintiffs  or  de- 
fendants have  complied  with  the  provisions  of  this 
act  for  the  removal  of  the  same,  and  enforce  said 
writ  according  to  law. 

And  if  it  shall  be  impossible  for  the  parties  or 
persons  removing  any  cause  under  this  act,  or  com- 
plying with  its  provisions  ibr  the  removal  thereof, 
to  obtain  such  copy,  for  the  reason  that  the  clerk 
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of  said  State  court  refuses  to  furnish  a  copy,  on 
payment  of  legal  fees,  or  for  any  other  reason,  the 
circuit  court  shall  make  an  order  requiring  the 
prosecutor  in  any  such  action  or  proceeding  to  en- 
force forfeiture  or  recover  penalty  as  aforesaid,  to 
file  a  copy  of  the  paper  or  proceeding  by  which  the 
same  was  commenced,  within  such  time  as  the  court 
may  determine;  and  in  default  thereof  the  court 
shall  dismiss  the  said  action  or  proceeding. 

But  if  said  order  shall  be  complied  with,  then 
said  circuit  court  shall  require  the  other  party  to 
plead,  and  said  action  or  proceeding  shall  proceed 
to  final  judgment;  and  the  said  circuit  court  may 
make  an  order  requiring  the  parties  thereto  to 
plead  de  novo;  and  the  bond  given,  conditioned  as 
aforesaid,  shall  be  discharged  so  far  as  it  requires  a 
copy  of  the  record  to  be  filed  as  aforesaid.  (Rev. 
Stats,  sec.  645.) 

§  64.    liiens— Appearance  oC  parties* — 

That  when  in  any  suit,  commenced  in  any  circuit 
court  of  the  United  States,  to  enforce  any  legal  or 
equitable  lien  upon,  or  claim  to,  or  to  remove  any 
incumbrance,  or  lien,  or  cloud  upon  the  title  to  real 
or  personal  property  within  the  district  where  such 
suit  is  brought,  one  or  more  of  the  defendants 
therein  shall  not  be  an  inhabitant  of,  or  found 
within  the  said  district,  or  shall  not  voluntarily 
appear  thereto,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  absent  defendant  or 
defendants  to  appear,  plead,  answer,  or  demur,  by 
a  day  certain  to  be  designated,  which  order  shall 
be  served  on  such  absent  defendant  or  defendants, 
if  practicable,  wherever  found,  and  also  upon  the 
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person  or  persons  in  possession  or  charge  of  said 
property,  if  any  there  be. 

Or  where  such  personal  service  upon  such  absent 
defendant  or  defendants  is  not  practicable,  such 
order  shall  be  published  in  such  manner  as  the 
court  may  direct,  not  less  than  once  a  week  for  six 
consecutive  weeks. 

And  in  case  such  absent  defendant  shall  not 
appear,  plead,  answer,  or  demur  within  the  time 
so  limited,  or  within  some  further  time,  to  be 
allowed  by  the  court  in  its  discretion,  and  upon 
proof  of  the  service  or  publication  of  said  order, 
and  of  the  performance  of  the  directions  contained 
in  the  same,  it  shall  be  lawful  for  the  court  to 
entertain  jurisdiction,  and  proceed  to  the  hearing 
and  adjudication  of  such  suit  in  the  same  manner 
as  if  such  absent  defendant  had  been  served  with 
process  within  the  said  district. 

But  said  adjudication  shall,  as  regards  said 
absent  defendant  or  defendants  without  appear- 
ance, affect  only  the  property  which  shall  have 
been  the  subject  of  the  suit  and  under  the  jurisdic- 
tion of  the  court  therein,  within  such  district. 

And  when  a  pai*t  of  the  said  real  and  personal 
property  against  which  such  proceeding  shall  be 
taken  shall  be  within  another  district,  but  within 
the  same  State,  said  suit  may  be  brought  in  either 
district  in  said  State. 

Provided,  however ^  that  any  defendant  or  defend- 
ants not  actually  personally  notified  as  above  pro- 
vided may,  at  any  time  within  one  year  after  final 
judgment  in  any  suit  mentioned  in  this  section, 
enter  his  appearance  in  said  suit  in  said  circuit 
court,  and  thereupon  the  said  court  shall  make  an 
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order  setting  aside  the  judgment  therein,  and  per- 
mitting said  defendant  or  defendants  to  plead 
therein  on  payment  by  him  or  them  of  such  costs 
as  the  court  shall  deem  just;  and  thereupon  said 
suit  shaU  be  proceeded  with  to  final  judgment  ac- 
cording to  law.  (Sec.  8  of  Act  of  March  3,  1875; 
Rev.  Stats,  sees.  740,  742.) 

§  65.     ReTlTal    on    death    oC   party. — 

That  whenever  either  party  to  a  final  judgment  or 
decree  which  has  been  or  shall  be  rendered  in  any 
circuit  court  has  died  or  shall  die  before  the  time 
allowed  for  taking  an  appeal  or  bringing  a  writ  of 
error  has  expired,  it  shall  not  be  necessary  to  re- 
vive the  suit  by  any  formal  proceedings  aforesaid. 

The  representative  of  such  deceased  party  may 
file  in  the  office  of  the  clerk  of  such  circuit  court  a 
duly  certified  copy  of  his  appointment,  and  there- 
upon may  enter  an  appeal  or  bring  writ  of  error  as 
the  party  he  represents  might  have  done. 

If  the  party  in  whose  favor  such  judgment  or 
decree  was  rendered  has  died  before  appeal  taken  or 
writ  of  error  brought,  notice  to  his  representatives 
shall  be  given  from  the  Supreme  Court,  as  provided 
in  case  of  the  death  of  a  party  after  appeal  taken  or 
writ  of  error  brought.  (Sec.  9  of  Act  of  March  3, 
1875;  Rev.  Stats,  sees  955,  956.) 

§  66.  Repeal. — ^That  all  acts  and  parts  of 
act^  in  conflict  with  the  provisions  of  this  act  are 
hereby  repealed.  (Sec.  10  of  Act  of  March  3, 
1875.) 

Further  provisions  of  the  Act  of  1887,  as  cor- 
rected by  Act  of  August  13,  188S,  are  as  follows: 
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§  67*     Receiver    in    pending:     cause. — 

That  whenever  in  any  cause  pending  in  any 
court  of  the  United  States  there  shall  be  a  re- 
ceiver or  manager  in  possession  of  any  property, 
such  receiver  or  manager  shall  manage  and  operate 
such  property  according  to  the  requirements  of  the 
valid  laws  of  the  State  in  which  such  property 
shall  be  situated,  in  the  same  manner  that  the 
owner  or  possessor  thereof  would  be  bound  to  do 
if  in  possession  thereof.  Any  receiver  or  manager 
who  shall  willfully  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof,  be  punished  by  a 
fine  not  exceeding  three  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments  in  the  discretion  of  the  court. 
(Sec.  2  of  Act  of  August  13,  1888.) 

§  68«  Receiver  may  be  sued* — That 
every  receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  States  may 
be  sued  in  respect  of  any  act  or  transaction 
of  his  in  carrying  on  the  business  connected 
with  such  property,  without  the  previous  leave  of 
the  court  in  which  such  receiver  or  manager  was 
appointed;  but  such  suit  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  court  in  which 
such  receiver  or  manager  was  appointed,  so  far  as 
the  same  shall  be  necessary  to  the  ends  of  justice. 
(Sec.  3  of  Act  of  August  13,  1888.) 

§  69*  Tliat  all  national  banking:  associa- 
tions established  under  the  laws  of  the  United  States 
shalli  for  the  purposes  of  all  actions  by  or  against 
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them,  real,  personal,  or  mixed,  and  all  suits  in 
equity,  be  deemed  citizens  of  the  States  in  which 
they  are  I'espectively  located;  and  in  such  cases  the 
circuit  and  district  courts  shall  not  have  jurisdic- 
tion other  than  such  as  they  would  have  in  cases 
between  individual  citizens  of  the  same  State. 

The  provisions  of  this  section  shall  not  be  held 
to  affect  the  jurisdiction  of  the  courts  of  the 
United  States  in  cases  commenced  by  the  United 
States  or  by  direction  of  any  officer  thereof,  or 
cases  for  winding  up  the  affairs  of  any  such  bank. 

§  70.  That  nothing  in  this  act  shall  be  held, 
deemed,  or  construed  to  rejoeal  or  affect  any  juris- 
diction or  right  mentioned  either  in  section  six 
hundred  and  forty-one,  or  in  six  hundred  and 
forty-two,  or  in  six  hundred  and  forty-three,  or  in 
seven  hundred  and  twenty- two,  or  in  title  twenty- 
four  of  the  Revised  Statutes  of  the  United  States, 
or  mentioned  in  section  eight  of  the  act  of  Congress 
of  which,  this  act  is  an  amendment,  or  in  the  act 
of  Congress  approved  March  first,  eighteen  hun- 
dred and  seventy- five,  entitled  "  An  act  to  protect 
all  citizens  in  their  civil  and  legal  rights."  (Sec.  5 
of  Act  of  Aug.  13,  1888.) 

§  7L  That  the  last  paragraph  of  section  five  of 
the  act  of  Congress,  approved  March  third,  eight- 
een hundred  and  seventy-five,  entitled  "  An  act  to 
determine  the  jurisdiction  of  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  of 
causes  from  State  courts,  and  for  other  purposes," 
and  section  six  hundred  and  forty  of  the  Revised  Stat- 
utes, and  all  laws  and  parts  of  laws  in  conflict  with 
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the  provisions  of  this  act,  be,  and  the  same  are  hereby 
re|)ealed;  provided,  that  this  act  shall  not  affect  the 
jurisdiction  over  or  disposition  of  any  suit  removed 
from  the  court  of  any  State,  or  suit  commenced  in 
any  court  of  the  United  States,  before  the  passage 
hereof,  except  as  otherwise  expressly  provided  in 
this  act.    (Sec.  6  of  Act  of  Aug.  1.3,  1888.) 

§  72.  That  no  person  related  to  any  justice  or 
judge  of  any  court  of  the  United  Stat^  by  affinity 
or  consanguinity,  within  the  degree  of  first  cousin, 
shall  hereafter  be  appointed  by  such  court  or  judge 
to,  or  employed  by  such  court  or  judge  in  any  office 
or  duty  in  any  court  of  which  such  justice  or  judge 
may  be  a  member.  (Sec.  6  of  August  13,  1888,  24 
U.  S.  Stats.  652;  as  corrected  Aug.  13,  1888,  25 
U.  S.  Stats.  433.) 
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CHAPTER  III. 

OBIGINAL  AND  CONCURRENT.  AND  EXCLUSIVB. 

§  73.  Coveiuuit  with  State  ooiirts— Subject-matter. 

§  73  a.  Concunent  jurisdiction. 

§  73  b.  Concurrent  jurisdiction— Remedies  provided  by  State  statutea 

§  73  c.  Co-ordinate  courts  cannot  interfere  with  each  other. 

§  73  d.  Civil  cases  in  law  and  equity. 

§  73  e.  Civil  suits  at  law  or  in  equity. 

§  73  f .  Remedies  given  l^  State  statutes. 

§  73  g.  Law  and  equity  remedies  distinct. 

§  73  h.  Jurisdiction  without  regard  to  ];>artie». 

§  73  L  When  Federal  question  is  involved. 

§  73  J.  What  not  a  Federal  question. 

§  73  k.  Suits  arising  under  the  Constitution. 

§  73  L  Suits  under  United  States  statutes  and  treaties. 

§  73  m.  Controversies  in  which  the  United  States  is  plaintiff  or  petitioner. 

§  73  n.  Claims  against  the  government. 

§  73  o.  In  land  suits. 

§  73  p.  Matters  in  dispute. 

§  73  q.  Amount  In  controversy. 

§  78  r.  Value  of  property  involved. 

§  74.  On  ground  of  diverse  citizenship. 

§  74  a.  There  must  be  a  controversy. 

§  74  b.  Citizenship  must  be  diverse. 

§  74  c.  Must  be  between  citizens  of  States. 

§  74  d.  Jurisdiction  over  corporations. 

§  74  e.  Citizenship  of  corporations. 

§  74  f.  Foreign  corporations  may  sue  in  Federal  courts. 

§  74  g.  Jurisdiction  in  personam  over  persons. 

§  75.        National  banking  associations  deemed  citizens  in  States  where 

located. 

§  75  a.  National  banks. 

§  75  b.  In  cases  involving  land  titles. 

§  75  0.  All  on  one  side  must  be  citizens  diverse  ftom  all  on  the  other, 

f  75  d.  Jurisdictional  amount  must  be  exclusive  of  interest  and  costa 

§  76.  Exclusive  cognizance  of  certam  crimes  and  offenses. 

§  76  a.  Exclusive  jurisdiction  over  certain  offenses. 

§  76  b.  In  criminal  c 

9  76  e.  No  person  shall  be  arrested  in  one  district  fort  rial  in  another. 
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I  76  d.  Criminal  actions,  where  to  be  brought. 

§  77.  Offenses,  where  tried. 

§  78.  Offenses  on  the  high  seas,  etc.,  where  triable. 

§  79.  Offenses  begun  in  one  district,  and  completed  in  another. 

§  80.  Suits  for  pecuniary  penalties  and  forfeitures,  where  to  be  brought. 

§  81.  Seizures,  where  cognizable. 

§  82.  Rules  in  various  States;  A.labama. 

§  83.  Libel  actions  and  suits  to  be  brought  only  in  district  where  de. 

fendant  is  inhabitant. 

§  83  a.  Civil  action  and  suits,  where  brought. 

§  83  b.  Jiuisdiction  depending  only  on  adverse  citizenship. 

§  83  c,  Defendant  can  be  sued  only  in  district  where  he  is  inhabitant. 

§  83  d.  Application  of  rule  to  corporations. 

§  83  e.  Controversies. 

§  84.  Suits  for  internal  revenue  taxes,  where  to  be  brought. 

§  85.  Where  land  lies  in  different  districts  of  same  State. 

§  86.  Suits  not  of  a  local  nature  in  States  containing  several  districts. 

§  87.  Suits  of  a  local  nature  in  States  containing  several  districts. 

§  88.  Bule  in  particular  States. 

§  89.  Suits  by  assignee,  where  cognizable. 

§  89  a.  Suits  founded  on  contract. 

§  89  b.  Assi^ment  to  confer  jurisdiction. 

§89  c.  Assignee  of  choses  in  action. 

§  89  d.  Suits  by  assignee  of  choses  in  action— latest  decisions. 

§  89  e.  Motive  for  assignment  will  not  affect  right  to  sue. 

§  89   f.  To  what  restriction  does  not  extend. 

§  89  g.  Holders  of  negotiable  instruments. 

§  73*     Concurrent  ^vrith  State  courts^- 

Subject-matter.— That  the  circuit  courts  of 
the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of 
all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of 
two  thousand  dollars,  and  arising  under  the  Consti- 
tution or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  oe  made,  under  their  authority, 
or  in  which  controversy  the  United  States  are 
plaintiffs  or  petitioners.     (Clause  1,  sec.  1,  Act  of 
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March  3,  1875,  as  amended  March  3,  1887,  24  U. 
S.  Stats.  652,  and  corrected  Aug.  13,  1888,  25  U. 
S.  Stats.  433.) 

§  73  a.  Concurrent  jurisdiction. — In  a  transitory 
action,  a  right  arising  under  or  a  liability  imposed  by 
either  the  common  law  or  a  State  statute  may  be  asserted 
and  enforced  in  the  Federal  court.  ^  Where  the  State 
statute  gives  a  right,  the  same  may  be  asserted  or  enforced 
in  the  Federal  courts  whenever  the  citizenship  of  the 
parties  or  the  nature  of  the  subject  will  permit.^  The 
jurisdiction  of  a  United  States  court  is  not  affected  by  a 
subsequent  action  brought  in  the  State  court. ^  So  where 
two  suits  aro  brought  on  dififerent  facts,  seeking  different 
relief,  they  may  be  brought  respectively  in  the  State  and 
Federal  courts."^  The  institution  of  a  suit  to  foreclose  a 
contract  relating  to  real  estate,  in  a  State  court,  will  not 
deprive  tho  Federal  court  of  jurisdiction  to  foreclose  liens 
against  parts  of  the  samo  real  estate  where  the  two  suits 
involve  a  different  controversy.'  Where  the  subject- 
matter  and  tho  parties  are  before  the  court  in  a  fore- 
closure for  default  in  some  of  the  installments,  it  has 
jurisdiction  even  though  suit  is  pending  in  another  court 
on  somo  former  installment,  and  its  acts  cannot  be  collat- 
erally attacked.  °  The  circuit  court  has  concurrent  juris- 
diction with  tho  probate  court  in  actions  against  a  county.^ 
In  cases  of  c  dual  controversy  between  different  parties, 
where  the  union  is  in  no  sense  due  to  the  plaintiff,  the 
Federal  court,  it  seems,  has  no  jurisdiction.^  Where  two 
suits,  involving  to  a  great  extent  the  subject-matter,  are 
brought  respectively  in  a  State  and  a  Federal  court,  that 
court  whoso  process  is  first  served  obtains  jurisdiction  of  all 
questions  which  legitimately  flow  out  of  the  subject-matter 
of  tho  case. '  Between  cou rts  of  concu rrent  j  urisdiction,  the 
court  first  acquiring  jurisdiction  will  retain  it,  and  will 
not  be  interfered  with  by  another  court. ^'^  Such  court 
may  retain  the  case  until  complete  relief  is  afforded.  ^^  So 
whore,  under  a  Stato  act,  proceedings  for  a  dissolution  and 
administration  of  the  property  of  a  corporation  are  com- 
menced, they  must  be  finally  disposed  of  in  the  State 
tribunal,  though  s.  valid  and  subsisting  judgment  was 
obtained   in  the   Federal  court.  ^'-^      State    and   Federal 
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courts  cannot  lawfully  interfere  with  each  other  where 
each  is  acting  within  legal  limits.  ^^  The  court  which 
first  acquires  possesbion  of  the  fond  or  subject  of  the  ac- 
tion has  exclusive  jurisdiction.^^  A  Federal  court  will 
neither  interfere  with  property  in  the  lawful  cus- 
tody of  a  State  court,  nor  tolerate  interference  by  a  State 
court  with  property  in  its  custody;^*  nor  can  a  State 
court  reach  funds  which  have  been  made  by  an  officer  of  a 
Federal  court  on  execution ;^^  but  that  proper  y  is  being 
administered  on  in  a  State  court  is  no  bar  to  the  proceed- 
ings in  the  circuit  court.^'^  The  rule  of  comity  toward 
State  courts  should  not  operate  to  deprive  the  Federal 
court  of  its  rightful  jurisdiction;^^  but  to  take  advantage 
of  the  rule  in  favor  of  a  State  court  of  concurrent  jurisdic- 
tion, the  point  must  be  seasonably  urged;  after  trial  on  the 
merits  it  is  too  late.^®  The  "rule  of  comity  applies  to  crim- 
inal as  well  as  to  civil  cases;  so  where  the  marshal  took  a 
prisoner  charged  with  the  same  offensd  from  the  custody 
of  the  State  officer,  the  Federal  court  sustained  the  indict- 
ment, and  remanded  the  prisoner  to  the  State  authorities.^ 
As  where,  under  an  act  of  Congress  admitting  a  State  or 
organizing  a  Territory,  and  providing  for  an  Indian  re- 
serve ;^^  but  the  Federal  court  has  no  jurisdiction  over  an 
indictment  of  a  white  man  for  the  murder  of  a  white  man 
on  such  a  reserve  within  the  limits  of  a  State. '^^  With 
respect  to  land  owned  by  the  United  States,  within  the 
limits  of  a  State,  over  which  the  State  has  not  parted  with 
its  jurisdiction,  the  United  States  stands  in  the  relation  of 
a  proprietor  only,  and  State  officers  have  the  same  right  to 
enter  thereon  and  seize  personal  property  for  non-payment 
of  taxes,  if  the  right  is  exercised  so  as  not  to  interfere  with 
the  operations  of  the  General  Government.^  The  circuit 
courts  have  not  exclusive  jurisdiction  of  suits  in  personam 
growing  out  of  collisions  between  vessels  navigating  the 
Ohio.^^  So  they  have  only  concurrent  jurisdiction  with 
the  district  courts  in  suits  in  equity  by  the  assignee  of  a 
bankrupt  in  one  State  against  the  citizen  of  another  State;^ 
and  they  have  power  to  appoint  a  ^ardian  for  an  infant 
only  when  property  of  the  infant  is  involved  in  a  legal  pro- 
ceeding before  them,  in  order  to  preserve  it  from  destruc- 
tion or  waste.  ^®  The  Act  of  February,  1819,  extending  the 
jurisdiction  of  the  circuit  courts  of  the  United  States  to 
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cases  arising  under  the  law  relating  to  patents,  was  not  in- 
tended to  give  to  the  Federal  courts  exclusive  jurisdiction 
of  all  cases  in  equity  arising  under  the  patent  law." 
Where  Congress  does  not  preacribe  the  tribimal  in  which 
alone  they  are  to  be  prosecuted,  the  Federal  and  State 
courts  have  concurrent  jurisdiction  over  them.^^ 

1  Dennick  v.  Bailroad  Co.,  103  U.  S.  11.  See  Bridges  v.  Sheldon,  7  Fed. 
Bep.  41. 

2  Holmes  v.  O.  k  0.  B.  Co.,  5  Fed.  Rep.  75. 

3  Hurls  V.  Hess,  10  Fed.  Rep.  233. 

4  Dwight  V.  Centr.  Yt.  R.  Co..  9  Fed.  Rep.  785. 

5  Hubbard  t.  Bellew,  3  Fed.  Rep.  447. 

6  Marohand  v.  Frellson.  4  Morr.  Trans.  431. 

7  Cunningham  v.  Co.  of  Bales,  1  Fed.  Bep.  274;  Payne  ▼.  Hook,  7 
WaIL426. 

8  Iowa  Home  Co.  t.  Des  Moines  N.  &  B.  Co .  8  Fed.  Rep.  97. 

9  Union  Mut.  L.  Ins.  Co.  t.  University  of  Chicago,  6  Fed  Rep.  443. 
10   Darls  t.  Life  Asso.  of  America,  11  Fed.  Rep.  781. 

U    Wardv.Todd.103U.  S.  327. 

12  Levi  V.  Golumbia  L.  Ins.  Co..  1  Fed.  Rep  206. 

13  Walker  v.  Flint,  7  Fed.  Rep.  435.  The  circuit  court  has  no  authority 
to  control  the  proceedings  of  a  State  court,  or  to  stay  the  prosecution 
therein:  Harrison  Wire  Co.  v.  Wheeler,  11  Fed.  Rep.  206;  Coffin  v.  Haggin, 
U  Fed.  Bep.  219. 

14  Burt  V.  Keyes,  1  Flippen,  61. 

15  Walkerv.  FUnt,7Fed.Rep.  433. 

16  Alabama  Gold  L.  Ins.  Co.  v.  Oirardy,  9  Fed.  Rep.  142. 

17  Griswold  v.  Cent.  Vt.  R.  Co., 9  Fed  Rep.  797. 
13   Andrews  v.  Smith,  5  Fed.  Rep.  833. 

19  Gilman  v.  Perkins,  7  Fed.  Rep.  887. 

20  U.  S.  V.  Wells,ll  Am.  L.  Reg.  424;  Fox  v.  Ohio,  5  How.  410:  Jett's 
Case.  18  Gratt.  942;  U.  8.  v.  Van  Fossen,  1  DiU.  411.  See  U  .S.  v.  French. 
1  GalL  1;  Ex  parte  Forbes,  1  DilL  363. 

21  Langford  v.  Munteith,  102^U.  S.  155. 

22  U.  S.  V.  MoBralney.  3  Morr.  Trans.  706. 

23  State  Tax  Laws,  14  Op.  Att.-Gen.  199. 

24  Schoonmaker  v.  Gllmore,  102  U.  S.  118. 

85    Soovill  V.  Shaw.  4  Cliff.  549;  Gindrat  v.  Dane,  4  Cliff.  260. 

26  Insorance  Co.  v.  Bangs,  2  Morr.  Trans.  791. 

27  Gibson  t.  Woodworth.  8  Paige,  133.  citing  Burrell  v.  Jewett,  2 
Paige,  134. 

28  Gilbert  v.  Priest,  63  Barb.  341;  S.  C.  8  Bank.  Reg.  160. 

§  73  b.  Ooncurrent  jurisdiction— Remedies  pro- 
vided by  State  statutes. — Upon  questions  of  general 
law  the  t  ederal  courts  administering  justice  in  Iowa  have 
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eqaal  and  co-ordinate  jurisdiction  with  the  courts  of  that 
State.  ^  An  action  at  law  to  enforce  the  individual  liabil- 
ity of  stockholders,  under  provisions  of  a  State  code,  may 
be  maintained  in  the  Federal  court.  ^  An  agent  entitled 
to  sue  in  his  own  name  on  a  contract  for  his  principal  in 
the  State  courts,  may  sue  also  in  the  proper  case  in  the 
Federal  court  in  that  State. ^  Although  the  act  under 
which  bonds  were  issued  provides  for  litigation  in  the 
State  court,  such  jurisdiction  is  not  exclusive,  and  does 
not  prevent  suit  in  the  circuit  court.*  A  remedy  given  by 
State  statute  which  can  be  enforced  only  in  a  court  of 
equity  may  be  enforced  in  the  circuit  court  of  the  United 
States  in  a  proper  case.^  A  State  statute  providing  for 
enjoining  the  cutting  of  timber  or  boxing  the  same  for  tur- 
pentine purposes  may  be  administered  by  the  equity  courts 
of  the  United  States.^  When,  under  a  State  statute,  it  is 
right  to  appoint  a  receiver,  the  equity  courts  of  the  United 
States  may  administer  and  enforce  that  right. ^  Where  a 
State  statute  provides  that  a  court  of  competent  jurisdic- 
tion is  authorized  to  declare  a  fraudulent  assignment  void, 
equity  courts  of  the  United  States  having  jurisdiction  can 
enforce  such  rights.^  A  Federal  court  can  administer  a 
State  attachment  law.®  Although  proceedings  in  the  or- 
der of  seizure  and  sale  of  mortgaged  property  were  pend- 
ing in  the  State  court,  the  debt  could  be  prosecuted  in  the 
circuit  court  of  the  United  States.^® 

1  Clark  V.  Bever,  139  U.  S.  96. 

2  Borland  t.  Haven,  13  Sawy.  551. 

3  Albany  etc.  Iron  &  Steel  Co.  y.  Lundberg,  121  U.  S.  451. 

4  Lincoln  County  v.  Loning,  133  U.  S.  529. 

5  FroBt  V.  Spitley.  121  U.  S.  552. 

6  Lanier  v.  Alison,  31  Fed.  Bep.  100. 

7  Jaflhey  v.  Brown,  29  Fed.  Rep.  476. 

8  Bemheim  v.  Bimbaum,  30  Fed.  Rep.  885. 

9  Brooks  v.  Fry,  45  Fed.  Rep.  776. 
10    Gordon  v.  GilfoU.  99  U.  S.  168. 

§  73  c.  Co-ordinate  courts  cannot  interfere 
with  each  other.  Neither  a  State  nor  any  tribunal  or 
officer  thereof  has  any  color  or  right  to  complain  of  the  ef- 
forts made  by  the  United  States  courts  to  protect  suitors 
therein  in  their  right  to  prosecute  suits  and  actions  before 
such  courts.  ^    A  suit  commenced  in  either  is  a  bar  to  an 
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action  for  the  same  cause  in  the  other. ^  The  judges  of 
one  court  cannot  control  the  process  of  another.^  A  suit 
to  enjoin  litigation  in  the  State  courts,  and  to  bring  all  the 
litigated,  questions  before  the  circuit  court,  cannot  be  sus« 
tained  except  as  provided  in  bankruptcy  proceedings.^ 
Courts  of  concurrent  jurisdiction  cannot  act  in  coniiict 
with  each  other.  ^ 

1  United  States  v.  Lancaster  (Go..),  44  Fed.  Rep.  885,  896. 

2  Snelby  t.  Bacon,  10  How.  56. 

3  Ihincan  t.  Darst,  1  How.  301;  Tefft  y.  Sternberg  (Ga.),  5  L.  R.  A. 
221;  Nou«ue  v.  CTapp,  101  U.  8.  551. 

4  Haines  v.  Carpenter.  91  U.  S.  254. 

6  Sharon  v.  Terry  (Cal.),  26  Fed.  Hep.  337;  13  Sawy.  387*.  Hamilton  t. 
Walsh,  23  Fed.  Rep.  420;  Hunt  v.  Fisher,  29  Fed.  Rep.  801:  Yick  Wo,  v. 
Crowley.  26  Fed.  Rep.  207;  Lauderdale  Co.  v.  Foster.  23  Fed.  Rep.  516; 
McWhirter  v.  Halstead.  24  Fed.  Rep.  828;  Ex  parte  Schulenburg,  25  Fed. 
Repi  211;  Weil  ▼.  Calhoun,  25  Fed.  Rep.  865;  Wagner  t.  Drake.  31  Fed. 
Rep.  851;  Suessv.  Noble,  31  Fed.  Rep.  855.     See  Rev.  Stats.  U.  S.  sec.  720. 

§  73  d.  Civil  cases  in  law  and  equity. — A  case 
in  law  and  equity  consists  in  the  right  of  one  party  as  well 
as  of  the  other,  and  arises  when  its  correct  decision  depends 
on  the  Constitution  or  laws  of  the  United  States;^  and  the 
record  should  show  that  the  Constitution  or  some  law  or 
treaty  is  drawn  in  question.''  They  must  be  confined  to 
the  cases  and  subjects  defined  by  the  acts  of  Congress, 
and  to  those  powers  which  the  high  court  of  chancery  in 
England  exercised  at  the  time  of  the  adoption  of  the  Con- 
stitution.^ Cases  at  law  include  suits  in  which  legal 
richts  are  to  be  determined  as  distinguished  from  those  in 
which  equitable  rights  are  to  be  determined;^  but  -a  case 
can  only  be  considered  when  the  subject-matter  is  sub- 
mitted in  the  form  prescribed  by  law.*  Yet  they  will 
enforce  equitable  rights,  whether  they  originate  by  con- 
tract, local  usaee,  or  by  the  statute  of  a  State  in  either 
real  or  personafactions;^  and  although  the  State  law  gives 
exclusive  jurisdiction  to  a  State  court;^  and  even  if  no 
remedy  exists  in  the  State  court. ^  The  jurisdiction  em« 
braces  suits  in  which  legal  rights  are  to  be  determined,  as 
distinguished  from  rights  in  equity;-'  and  if  the  parties 
have  the  required  citizenship,  it  has  jurisdiction  to  enforce 
the  remedy  given  by  a  State  statute.  ^°  Suits  in  which 
relief  is  sought,  according  to  the  principles  and  practice 
in  equity  cases,  are  *' cases  in  equity,"  ^^  the  true  test 
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being  whether  there  is  a  plain,  speedy  and  adequate  rem- 
edy at  law.^'  The  jurisdiction  in  suits  in  equity  coincides 
and  18  coextensive  with  the  jurisdiction  in  chancery  as 
exercised  in  England,  and  is  not  affected  by  the  jurispru- 
dence of  the  State  in  which  the  court  sits  as  to  practice 
and  procedure;^'  but  the  rule  adopting  the  equity  juris- 
prud!ence  of  England  applies  only  to  the  remedy;^^  and  if 
a  right  exists  within  a  State  which  cannot  be  enforced  by 
law,  relief  may  be  sought,  even  though  it  originates  under 
a  State  statute  or  a  local  usage.  ^^  The  jurisdiction  in 
equi^  must  be  exercised  within  the  limits  prescribed  by 
the  Constitution.^' 

1  U.  S.  V.  Williams,  4  Orancb  C.  C.  392;  Cohens  y.  VirRinia,  6  Wheat 
879:  Osborn  r.  Bank,  9  Wheat.  738;  Ex  parte  MiUigan.  4  Wall.  114;  Jones 
▼.  Steward.  41  Barb.  272. 

2  Mills  y.  Brown,  16  Peters.  525;  Lawlor  r.  Walker.  14  How.  149; 
Bailroad  Co.  y .  Bock,  4  WalL  180;  Kyan  y.  Thomas.  4  WalL  603. 

3  Forstain  t.  Rayenel,  17  How.  309:  Loring  y.  Marsh,  2  Cliff.  469; 
Baker  v.  Biddle.  Bald.  394;  Pierponty  Fowle.  2  Wood.  &  M.  23l 

4  Parsons  t.  Bedford.  3  Peters,  433;  Fenn  y.  Holme,  21  How.  486;  and 
see  Strother  y.  Lucas,  6  Peters,  768;  12  Peters,  410;  Parrlsh  y.  Ellis,  16 
Peters,  453;  Bamett  y.  Butterworth.  11  How.  669;  Sheirbum  y.  DeCordoya, 
24  How.  423. 

6  Robinson  y.  CampbeU,  3  Wheat.  212;  Osborn  y.  Bank.  9  Wheat.  738; 
Parsons  y.  Bedford.  3  Peters,  433. 

6  Clark  y.  Smith,  13  Peters.  195;  Lorman  y.  Clarke.  2  McLean,  568w 
Bee  Smith  y.  Kailroad  Co..  9d  U.  S.  398. 

7  Payne  y.  Hook.  7  WalL  425;  Parsons  y.  Lyman.  5  Blatchf.  170. 
8    Fletcher  y.  Morey,  2  Story,  555. 

9    ^ohly.  U.S.,91U.S.  367. 

10  GkMhom  t.  Alexander.  2  Bond.  158;  U.  S.  y.  Block,  3  Bliss,  808; 
Ex  parte  Biddle.  2  Mason.  472;  BaUway  Co.  y.  Widdon,  13  WalL  270; 
Brodick's  Will,  21  WalL  603. 

11  Robinson  y .  CampbelL  3  Wheat.  212;  U.  S.  y.  Howland,  4  Wheat.  108; 
Lorman  y.  Ciarke.  2  McLean.  568;  Gordon  y.  Hobart,  2  Sam.  401;  Pratt 
T.  Nonham,  5  Mason,  95;  Cropper  y.  Cobum,  2  Curt.  466. 

12  U.  S.  y.  Howland.  4  Wheat.  108;  Boyoe  y.  Grundy.  3  Peters.  215; 
Gaines  y.  Chew,  2  How.  619;  Williams  y.  Benedict,  8  How.  107. 

13  Robinson  t.  Campbell.  3  Wheat.  212;  Wheeling  Bridse  Case,  13 
How.  421;I>od«ey.  Woolsey,  18  How.  331;  Barber  y.  Barber,  21  How.  825; 
Payne  y.  Hook,  7  WalL  425;  Lorman  y.  Clarke,  2  McLean,  568;  Fletcher  y. 
Morey,  2  Story,  555;  Gordon  y.  Hobart,  2  bum.  401. 

14  Meade  y.  Beale,  Taney.  339. 

16  Clark  y.  Smith.  13  Peters.  195;  Fitch  y.  Crelghton,  S4  How.  160: 
Lonnan  y.  Clarke,  2  McLean,  568;  Goehom  y.  Alexander,  2  Bond,  158. 

16   Baker  y.  Biddle.  Bald.  394;  Pierpont  y.  Fowle.  2  Wood  &  IL  23. 

§  78  e.  Civil  suits  at  law  or  in  equity —Late  de- 
cisions.— ^The  circuit  court  has  no  probate  jurisdiction.^ 
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But  it  has  original  jurisdiction  in  equity  to  compel  an  ac- 
counting by  the  administrator  -without  a  preliminary 
accounting  before  the  probate  court.^  A  suit  to  annul  a 
will  as  a  muniment  of  title,  and  to  restrain  the  enforce- 
ment of  a  decree  admitting  it  to  probate,  may  be  main- 
tained by  original  process  in  the  circuit  court  if  the  parties 
are  citizens  of  dififerent  States.  ^  To  set  aside  as  fraudulent' 
and  void  sales  of  a  testator's  land  made  under  an  order  of 
a  State  court.  ^  The  circuit  court  has  jurisdiction  where 
a  trustee  has  committed  a  breach  of  trust,  the  plaintififs. 
being  citizens  of  another  State  than  that  of  the  trustee.^ 
The  fact  that  a  citizen  of  another  State  is  selected  to  ad- 
minister for  the  purpose  of  conferring  on  the  United 
States  circuit  court  jurisdiction  of  an  action  to  be  brought 
by  him  does  not  defeat  the  jurisdiction.*  The  Federal 
courts  will  take  equity  jurisdiction  of  a  bill  by  non-resi- 
dent heirs-at-law  against  resident  heirs,  to  compel  an  ac- 
counting of  the  property  of  their  intestate.'  It  has  juris- 
diction to  relieve  against  a  title  fraudulently  obtained  by 
enjoining  the  assertion  of  the  fraudulent  title.^  The 
proper  circuit  court  of  the  United  States  may,  without 
controlling,  supervising,  or  annulling  the  proceedings  of  a 
State  court,  gi^c  such  relief  against  its  decree  as  is  con- 
sistent with  the  principles  of  equity,  upon  the  ground  of 
fraud. ^  A  Federal  court  has  jurisdiction  of  a  suit  to  set 
aside  its  former  decree  for  being  fraudulently  obtained, 
although  by  reason  of  present  citizenship  a  purely  original 
bill  between  the  parties  could  not  be  maintained,  as  such 
a  suit  is  but  a  continuatiop  of  the  former  controversy.^® 
And  a  suit  to  enforce  the  performance  of  a  contract  is  a 
suit  to  recover  the  contents  of  a  chose  in  action,  within 
the  meaning  of  the  provision  in  the  first  subdivision  of 
this  section.^^ 

1  EIliB  y.  Davla.  109  U.  S.  435.    And  see  Everhart  ▼.  Everhart.  34  Fed. 
Rep.  82. 

2  Prince  v.  Towna,  33  Fed.  Rep.  161. 

3  Gaines  r.  Fuentes,  92  U.  S.  10;  Everhart  v.  Ererhart,  34  Fed.  Rep.  82. 

4  Johnson  v.  Waters,  111  U.  S.  640. 

5  Bacon  ▼.  Robertson,  18  How.  480. 

6  Goff  V.  Norfolk  etc.  Co..  36  Fed.  Rep.  290. 

7  Rich  V.  Bray.  37  Fed.  Rep.  27a 

8  Robb  V.  Vos.  36  Fed.  Rep.  132. 

9  AzrowBiaith  v.  Gleason.  120  U.  S.  8G;  21  Ohio  L.  J.  98. 
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10  Foster  r.  Maoafield,  C.  & L.  M.  R.  Co.,  33  Fed.  Bep.  627. 

11  Shoecraft  v.  Bloxham,  124  U.  S.  730. 

§  78  £    Remedies   g^ven  by   State   statute. — 

A  remedy  given  by  State  statute  which  can  be  enforced 
only  in  a  court  of  equity  may  be  enforced  in  the  circuit 
court  of  the  United  States  in  a  proper  case.^  As  a  suit 
to  bar  the  title  of  a  former  owner,  and  compel  him  to  re- 
lease.^ Or  to  compel  the  delivery  up  of  certain  instru- 
ments.' Or  to  reform  a  policy  of  insurance.'^  The  reme- 
dy at  law  which  will  defeat  the  equitable  jurisdiction  of 
the  Federal  court  may  be  a  remedy  at  conmion  law,  and 
not  merely  a  legal  remedy  given  by  a  State  statute.^  A 
new  remedy  in  equity  or  the  enlargement  of  an  old  one 
under  State  laws  may  be  enforced  in  a  Federal  court,  if 
not  inconsistent  with  the  fundamental  principles  of  equity 
jurisprudence.*  The  equitable  jurisdiction  of  Federal 
courts,  under  the  Judiciary  Act  of  1789,  cannot  be  taken 
away  by  State  statutes  giving  a  right  to  equitable  remedies 
in  courts  of  law.  "^  S  tates  may  create  equitable  rights  which, 
the  circuit  court  will  enforce  where  there  is  jurisdiction  of 
the  parties  and  of  the  subject-matter.^  Where  the  circuit 
court  takes  jurisdiction  to  enforce  a  remedy  given  by  a  State 
statute  it  can  act  only  in  accordance  w^th  the  statute,  and 
it  possesses  only  the  powers  conferred  by  said  statute.* 
Where  the  local  statute  ^ves  the  remedy  by  a  bill  in 
equity  to  remove  the  cloud  upon  the  legal  title,  without 
requiring  the  complainant  to  obtain  prior  possession,  that 
remedy  may  be  admiuistered  in  appropriate  cases  by  the 
courts  of  the  United  States.^^  Even  though  the  deed 
under  which  the  plaintifi'  claims  is  void  on  its  face.^^ 
Bills  quia  timet  belonfl;  to  the  ancient  jurisdiction  in 
equity;  and  the  jurisdiction  of  Federal  courts  in  such 
cases  cannot  be  curtailed  by  State  legislation  giving  a 
remedy  by  action  at  law.^^  Their  jurisdiction  extends  to 
a  suit  for  the  disclosure  and  distribution  of  assets  held 
by  an  executor  de  son  tort^  although  the  probate  system 
of  the  State  afforded  a  complete  remedy." 

1  Frogtv.  Spitley.  Bk.,  121  U.  S.  552;  IT.  S.  v.  WilBon,  Bk.,  30  U.  a 
110;  Feohheimer  ▼.  Baom.  37  Fed.  Rep.  167.. 

2  Land  &  B.  Imp.  Co.  v.  Bardon,  45  Fed.  Rep.  706. 

3  Clark  t.  Smith.  13  Peters.  195. 

4  Boaenbaum  y.  Council  BlofEs  Ins.  Co..  37  Fed.  Bep.  724. 
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5  Grand  Rairfds  &  I.  B.  Co.  ▼  Sparrow,  36  Fed.  Rep.  210. 

6  Land  k  B.  Imp.  Go.  t.  Barden,  46  Fed.  Rep  706;  Holland  t.  Ohal* 
len.  110  U.  8. 15. 

7  Hartford  F.  Ins.  Co.  v.  Bonner  Mercantile  Co..  44  Fed.  Bep.  151; 
Smith  ▼.  Fort  Scott  etc.  B  Co..  99  U.  S.  398. 

8  Smith  ▼.  Fort  Scott  etc.  B.  Co..  99  U.  S.  398 

9  Bailroad  Co.  v.  Telegraph  Co..  112  U  S.  3G6. 

10  United  States  t.  Wilson.  118  U.  S  86:  Chapman  ▼.  Bivwer,  114 
U  a  158.  Or  to  (luiet  tiUe:  Holland  t.  Challen,  110  U.  S.  13;  Beynolds 
T.  First  National  Bank.  112  U.  8.  405. 

11  Beynolds  t.  First  National  Bank  of  Crawfordsrille.  112  U  8.  405; 
Clark  y.  Smith.  13  Peters.  195:  Ex  parte  McNiel.  13  Wall.  236;  Case  ot 
Broderick's  Will.  21  WalL  503;  Holland  ?.  Challen.  110  U.  8. 15. 

13   McConihay  v.  Wright.  121  U.  8. 201. 

13   Bich  V.  Bray,  37  Fed.  Bep.  273. 

§  78  g.  Law  and  equity  remedies  distinct. — 
Remedies  in  the  courts  of  the  United  States  are  at  com* 
mon  law  or  in  equity,  according  to  the  essential  character 
of  the  case,  uncontrolled  in  that  particular  by  the  practice 
of  the  State  courts.^  Bremedies  in  Federal  courts,  at  law 
or  in  equity,  are  not  according  to  the  practice  of  the 
State  court,  but  according  to  the  principles  of  com- 
mon law  and  equity.^  Although  the  State  code  gives  thd 
chancery  court  of  the  State  jurisdiction  over  an  action  of 
ejectment,  this  does  not  efface  the  distinction  between  legal 
and  equitable  rights  and  remedies;  and  could  not  confer 
upon  the  courts  of  the  United  States  jurisdiction  in  equity 
to  try  cases  at  common  law.^  A.  Federal  court  has  no 
jurisdiction  of  a  suit  in  equity  in  which  a  claim  only  cog- 
nizable at  law  is  united  with  a  claim  for  equitable  relieL* 
Jurisdiction,  as  between  the  law  side  and  the  equity  side 
of  the  Federal  courts,  must  be  determined  by  the  essential 
character  of  the  case.^  Unless  the  case  comes  under  some 
of  the  recognized  heads  of  equitable  jurisdiction,  the  rem- 
edy of  the  party  is  at  law.^  A  Federal  court  can  entertain 
a  suit  to  impeach  a  judgment  for  fraud,  although  it  ia 
rendered  by  a  State  court.'  Federal  courts  have  jurisdic- 
tion of  equity  suits  in  foreclosure  only  where  it  is  given 
by  the  diverse  citizenship  of  the  parties.^  A  bill  to  fore- 
close may  be  brought  in  a  court  of  the  United  States,  by 
the  mortgagee,  against  any  proper  parties  residing  in  the 
State  of  the  mortgagor.'  The  jurisdiction  is  not  defeated 
by  the  fact  that  the  real  estate  in  question  lies  in  another 
State.  ^^    The  circuit  courts  do  not  lose  any  of  their  equity 
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jarisdiction  in  those  States  where  no  courts  of  equity 
exist,  but,  on  the  contrary,  are  bound  to  administer  equi- 
table remedies  in  cases  to  which  they  are  applicable,  and 
which  are  not  adapted  to  a  common-law  action.  ^^  They 
have  jurisdiction  to  entertain  a  bill  in  equity  to  set  aside 
an  assignment  on  the  ground  of  fraud.  ^"^  The^r  have  juris- 
diction to  cancel  a  written  contract  of  marriage  on  the 
ground  of  its  forgery.** 

1  New  Orleans  ▼.  Louisiana  Constraction  Co.,  129  "U.S.  45;  Kendall 
▼.  Creighton,  53  How.  90;  Pennsylvania  v.  Wheeling  etc.  Bridge  Co..  13 
How.  518. 

2  Soott  V.  Neely.  140  U.  S.  106. 

3  United  States  v.  Wilson.  118  U.  S.  86;  citing  Frasier  t.  Browning. 
11  Lea.  253:  Thompson  t.  Railroad  Companies.  6  WalL  134;  Basey  t.  GfU- 
lagher.20WaIL<^0. 

4  Soott  V.  Neely.  140  U.  S.  106. 

6  Van  Norden  t.  Morton,  99  U.  S.  378. 

6  Van  Norden  v.  Morton.  99  U.  S.  373. 

7  United  States  ▼.  Norsch.  42  Fed.  Bep.  417. 

8  Mossman  ?.  Higginson.  4  DalL  12. 

9  McDonald  v.  Smalley,  1  Peters,  620. 

10  Boston  Safe  I>eposit  &  T.  Co.  ? .  Bankers  &  M.  Teleg.  Co.  C,  36  Fed. 
Rep.  288. 

11  Ridings  ▼.  Johnson,  128  U.  S.  212. 

12  Kohn  y.  Ryan,  31  Fed.  Bep.  636. 

13  Sharon  v.  Terry,  36  Fed.  Rep.  337. 

§  73  h.  Jurifldiction  without  regard  to  citizen- 
ship  of  parties. — Where  the  controversy  is  between  cit- 
izens of  the  same  State,  the  bill  and  the  affidavits  must 
make  a  Federal  question,  or  the  Federal  court  has  no  ju- 
risdiction.^ The  jurisdiction  cannot  be  extended  to  other 
questions  raised  by  supplemental  bill.^  The  circuit  court 
has  jurisdiction  of  a  ftuit  for  a  perpetual  injunction  to 
restrain  the  enforcement  of  a  judgment  in  ejectment  ren- 
dered in  it,  without  an  averment  of  citizenship  of  parties.' 
Equitable  powers  of  Federal  courts  as  courts  of  law  to 
prevent  abuse  of  their  process  may  be  invoked  by  stran- 
gers to  the  litigation  without  regard  to  citizenship.*  In  a 
suit  to  enjoin  the  as  ignment  of  a  judgment  in  a  Federal 
court,  the  court  has  jurisdiction  without  regard  to  the  cit- 
izenship of  the  parties  to  such  suit.^  The  Kederal  courts 
have  jurisdiction  of  suits  involving  the  validity  of  a  tax 
imposed  by  a  State,  alleged  to  be  in  violat.on  of  the  Uni- 
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ted  States  Constitation,  without  regard  to  the  citizexiship 
of  the  parties  thereto.^ 

1  Tanner  t.  Allianoe,  29  Fed.  Rep.  196. 

2  Omaha  Horse  R.  Co.  t.  Cable  Tramway  Co.,  32  Fed.  Bep.  727. 

3  Johnson  v.  Christian.  125  U.  S  642. 

4  Gmnbel T.Pitkin.  124 U.S.  131. 

5  Thompson  t.  MeBeynolds,  29  Fed.  Rep.  657. 

6  United  States  Exp.  Co.  t.  Allen.  39  Fed.  Rep.  712. 

§  78  i.  Where  Federal  question  is  involved. — 
They  have  jurisdiction  of  a  bill  for  injunction  to  restrain 
collection  of  a  tax  on  corporate  property,  under  a  statute 
which  impairs  the  obligation  of  contracts.^  They  have 
jurisdiction  of  a  suit  lor  damages  for  obstruction  of  a 
stream  by  erecting  a  bridge.^  Where  the  ori£|inal  juris- 
diction of  a  circuit  court  of  the  United  States  is  invoked, 
it  must  appear  at  the  outset,  from  the  declaration  or  bill 
of  the  party  auing,  that  the  suit  is  of  a  character  to  con- 
fer jurisdiction.'  A  substantial  Federal  question  having 
been  involved  in  a  case  at  the  outset,  its  elimination  does 
not  oust  the  court  of  jurisdiction.^  On  questions  of  juris- 
diction between  State  and  Federal  courts,  the  inquiry  is 
not  whether  the  pleadings  in  a  State  court  expressly  as- 
eert  a  right  under  the  Federal  constitution,  but  whether 
such  a  question  was  decided  and  decided  adversely  to  the 
Federal  right.  ^ 

1  Yasoo  ft  M.  v.  R.  Co.  t  Board  Levee  Comrs..  37  Fed.  Rep.  24. 

2  Sunflower  River  Packet  Co.  v.  Georgia  P  R.  Co  .  39  Fed.  Rep.  229. 

3  Metcalf  v.  Watertown.  128  U.  S.  583. 

4  Omaha  Horse  R.  Co.  v.  Cable  Tramway  Co  .  32  Fed.  Rep.  727. 

5  Craig  t.  Missouri,  4  Peters,  410;  Miller  v.  Nichols.  4  Wheat.  311;  WO- 
son  V.  Blackbird  Creek  Marsh  Co  ,  2  Peters,  245;  Satterleev.  Matthew8on.2 
Peters.  380;  Harris  v.  Denny,  3  Peters,  292;  Davis  y.  Packard,  6  Peters,  41; 
Crowell  V.  Randall.  10  Peters.  368:  Armstrong  v.  Athens  Co.  Treas.,  Iti  Peters, 
281;  Neilson  ▼.  Lagow,  11  How.  9b;  Curran  y.  Arkansas,  15  How.  304;  Bridge 
Prop'rs  y.  Hoboken  Co.,  1  WalL  116;  Hamilton  Mfg.  Co.  y.  Massachu- 
setts. 6  WaU.  232;  Furman  ▼.  Nickoll.  8  WaU.  44;  Murray  y.  Charleston. 
96U.S.422. 

§  73  j.  What  not  a  Federal  question.— A  case 
is  not  within  the  jurisdiction  of  a  circuit  court  of  the 
United  States  where  the  disputed  questions  are  either  not 
vital,  or  are  questions  of  fact  purely,  or  questions  of 
mixed  law  and  fact  and  not  involving  a  decision  of  any 
controverted  point  as  to  applicability  or  construction  of  the, 
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Constitution  or  of  any  statnte  of  the  United  States.^  The 
action  of  a  city  imposing  conditions  on  a  gas  company  en- 
tering into  a  contract  to  supply  it  with  gas,  however  ardu- 
ous they  may  be,  does  not  raise  any  constitutional  ques- 
tion in  respect  to  impairing  the  obligations  of  a  contract.^ 
Where  the  right  of  recovery  depends  alone  upon  the  ques- 
tion whether  service  of  summons  was  made  upon  a  person 
who  was  at  the  time  an  agent  of  the  defendant,  which 
was  a  foreign  corporation,  in  no  way  depends  upon  the 
construction  of  the  Constitution  or  laws  of  the  United 
States.'  The  question  of  the  true  construction  of  a  will 
depends  in  no  degree  upon  the  Constitution,  laws  or 
treaties  of  the  United  States."*  Whether  the  penal  code 
of  Texas  is  valid,  in  the  mode  and  matter  of  its  enact- 
ment, or  whether  an  indictment  is  sufficient  under  a  State 
constitution  is  not  a  Federal  question.^  A  Buit  brought 
to  recover  the  amount  of  a  judgment  of  the  United  States 
court,  does  not  of  itself  involve  a  Federal  question,  and 
the  fact  that  such  a  question  may  arise  does  not  bring  the 
case  within  the  original  jurisdiction  of  the  court.* 

1  Murray  ▼.  Bluebird  Min.  Oa,  i5  Fed.  Bep.  3S5. 

2  Hamilton  Gaalight  &  Coke  Co.  t  Hamilton.  21  Ohio  L.  J.  94;  37  Fed. 
Bep.  832. 

'   3  Germania  Ins.  Oo.  t.  Wisconsin.  119  U.  S.  473. 

4  Giles  T.  Little,  134 17.  S.  645. 

5  Davis T.  State.  139 U.S.  6j1. 

6  Metcalf  t.  Watertown.  123  U.  S.  586. 

§  73  k.    Suits  arising  under  the  Constitution.  — 

For  the  judicial  power  to  extend  to  a  violation  of  the  Con- 
stitution, it  must  be  a  case  in  law  or  in  equity.^  It  is  the 
final  arbiter  of  constitutional  construction,  and  may  re- 
ceive from  the  legislature  the  power  to  construe  every 
constitutional  law.  *  The  act  must  be  clearly  subversive 
of  the  constitution' — a  clear  violation'* — and  the  objec- 
tion must  not  be  doubtful.*  It  extends  over  statutes, 
whether  passed  by  a  State  legislature  or  by  Congress, 
which  are  claimed  to  be  in  contravention  of  the  Constitu- 
tion of  the  United  States.  •  So  the  circuit  court  has  juris- 
diction of  a  suit  arising  under  a  State  law  violating  the 
obligations  of  a  contract;^  but  not  to  statutes  claimed  to 
be  void  under  a  State  constitution.^    The  circuit  court 
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has  jurisdiction  of  a  suit  brought  to  restrain  the  construc- 
tion of  a  bridge  over  the  navigable  waters  of  the  United 
States,  the  erection  of  which  is  authorized  by  an  act  of 
Congress.* 

1  Oohena  t.  Yixginia.  6  Wheat.  264.  See  Railroad  Go.  t.  MisBissippI, 
102  U.  S.  13fi. 

2  Yanhorne  t.  XXorranoe.  2  Dall.  304;  Martin  v.  Hunter,  1  Wheat.  304; 
Cohens  v.  Virginia.  6  Wheat  264;  Ableman  v.  Booth.  21  How.  506;  8.  G.  3 
Wis.  1;  Mayor  t.  Cooper,  6  WalL  247. 

3  Turner  t.  Athans,  6  Neb.  54. 

4  Central  C.  R.  R.  Go.  t.  Twenty-third  St.  R.  R.  Co..  54  How.  Pr.  168; 
Bennington  t.  Park.  50  Yt.  178. 

5  U.  S.  T.  Jackson.  3  Sawy.  62;  People  v.  Brinkerhoff,  68  N.  Y.  259. 

6  Oalder  y.  Bull.  3  Dall.  399-  Marbury  t.  Madison.  1  Branch.  137;  Dart- 
mouth OalL  T.  Woodward.  4  Wheat.  625. 

7  State  Lottery  Co.  t.  Fitzpatrick.  3  Wood.  222. 

8  Galderv.  Bull.3DaU.399. 

9  Miller  t.  New  York,  13  Blatchf.  479. 

§  78  !•  Suits  under  United  States  statutes 
and  treaties. — Congress  may  grant  exclusive  jurisdic- 
tion to  United  States  courts  over  suits  arising  under  the 
laws  of  the  United  States.^  Their  jurisdiction  covers 
every  legislative  act  of  Congress,^  so  they  are  the  instru- 
ments provided  in  administering  security  to  an  officer 
acting  in  the  discharge  of  his  duties;'  as  seeking  pro- 
tection under  a  law  is  a  case  arising  under  that  law.^  If 
the  right  of  property  in  the  subject-matter  is  given  or 
created  by  an  act  of  Congress,  it  is  within  the  judicial 
power  of  the  United  States.^  A  suit  arises  out  of  a  law 
of  the  United  States  m  hen  the  controversy  turns  upon 
the  proper  construction  or  application  of  such  law;*  but 
it  must  be  shown  how  the  action  arises  under  the  law;^ 
and  it  is  not  sufficient  that  the  construction  of  the  law  is 
incidentally  broaght  in  question;^  so  the  circuit  court  has 
jurisdiction  of  a  suit  invohing  the  construction  of  land 
patents  granted  by  the  United  States;^  or  of  actions 
under  the  bankrupt  law;^*  or  under  tbe  patent  laws;^^  or 
where  a  party  claims  title  under  the  revenue  laws,  when 
he  shows  that  his  title  in  that  respect  is  disputed;^^  as  the 
right  of  a  party  must  have  its  origin  in  the  law;^'  so  it 
has  jurisdiction  on  a  supersedeas  bond  given  upon  suing 
out  a  writ  of  error  to  the  Supreme  Court,  as  this  arises 
under  a  law  of  the  United  Stiates;^^  but  a  suit  based  on 
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f  ilse  representations  arises  out  of  a  fraud,  and  not  out  of 
an  act  of  Congress. ^^  A  State  may  file  a  bill  to  restrain 
a  collector  from  levying;,  under  the  internal  revenue  laws, 
on  property  owned  by  the  State.  ^*  If  the  action  arises 
under  a  treaty,  the  matter  in  dispute  must  exceed  five 
hundred  dollars.^^  An  action  brought  to  enjoin  a  city 
from  enforcing  an  act  of  the  State  legislature  prohibiting 
the  employment  of  Chinese  labor  on  public  works  of  the 
State  or  the  municipality,  arises  under  a  United  States 
treaty.  ^^  Where  entry  oeneath  the  surface  of  mining 
land  is  claimed  to  be  made  under  the  mining  laws  of  the 
United  States,  the  case  is  within  the  jurisdiction  of  the 
United  States  circuit  court.  ^* 

1  Fox  T.  Ohio,  5  How.  410;  Yoorhees  v.  Frisbie,  8  Bank.  Reg.  154. 
See  N.  O.  Railroad  Co.  y.MiBsissippi.  102  U.  S.  140;  Cohens  t.  Yindnia; 
6  Whart.  264;  Osborne  t.  Bank.  9  Wheat.  738;  Mayor  v.  Cooper.  6  Wiiii. 
247;  Gold  W.  &  W.  Co.  t.  Keyes.  96  U.  8.  199:  Tennessee  v.  Davis.  100 
U.  S.  257.   See  Raikoad  Co.  v.  Mississippi,  102  17.  S.  135. 

2  Ableman  t.  Booth,  21  Howe.  508;  Mayor  t.  Cooper,  6  Wall,  247. 

3  Hodgson  v.  Millward.  3  Grant.  412. 

4  Hodgson  v.  Millward.  3  Grant.  412;  Kulp  t.  Rickets.  3  Grant.  420. 

5  Bink  T.  Roberts,  4  Conn.  313. 

6  Hatch  T.  Wallamet  Iron  B.  Co..  11  The  Reporter,  630. 

7  Dowell  V.  Griswold.  5  Sawy,  39. 

8  Dowell  V.  Griswold,  5  Sawy,  39. 

9  Hills  ▼.  Hompton.  4  Sawy.  195. 

10  Tift  T.  Iron  Clad  Manuf.  Co.,  16  Blatchf.  43. 

11  Celluloid  Manuf.  Co.  t.  Goodyear  D.  Y.  Co  .  13  Blatchf.  375 

12  Ex  parte  Smith.  94  U.  S.  455. 

13  Dowell  V.  Griswold,  5  Sawy.  39. 

14  Miller  t.  New  York,  13  Blatchf.  469. 

15  Seymour  t.  Phillips.  7  Bliss.  460. 

16  Merserole  t.  U  P.  B.  R.  Co..  6  Blatchf.  356. 

17  Georgia  t.  Atkins.  1  Abb.  U.  S.  22;  S.  C.  35  Ga.  315. 

18  Baker  v.  Portland.  5  Sawy.  566. 

19  Cheeseman  v.  Shreve,  37  Fed.  Rep.  36. 

§  78  m.  Controversies  in  which  the  United 
States  is  plaintiff  or  petitioner.  The  limitation  on  the 
jurisdiction  of  circuit  courts,  under  Act  of  Congress  Aug. 
13»  1888,  to  cases  involving  $2,000,  does  not  apply  to  con- 
troversies in  which  the  United  States  is  plaintiff  or  peti- 
tioner.^ The  circuit  court  has  jurisdiction  of  a  bill  in 
equity  filed  by  the  United  States  against  the  debtor  of 
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their  debtor,  the  United  States  claiming  priority,  although 
the  State  has  provided  a  procedure  in  such  cases  under  a 
peculiar  process  of  law.'  The  receiver  of  a  national  bank 
under  the  national  banking  laws  is  an  officer  of  the  United 
States  and  may  sue  without  regard  to  citizenship  or  the 
amount  involved  under  section  629,  clause  3,  where  the 
Umted  States,  or  any  officer  thereof,  are  plaintififs.'  The 
circuit  courts  have  jurisdiction  in  suits  brought  by  the 
United  States  to  set  aside  and  cancel  patents  for  inven- 
tions, for  frauds  committed  by  the  parties  to  whom  they 
were  issued.'* 

1  United  States  t.  Kentocbr  River  Mills,  45  Fed.  Bep.  273:  Fales  t. 
Bailway  Co ,  32  Fed.  Bep.  673;  United  States  v.  Sbaw.  39  Fed.  Bep.  433; 
See.  however.  United  States  y.  Huffmaster,  13  Sawy.  283. 

2  United  States  v.  Hovland.  4  Wheat.  1C8. 

3  Armstrong  v.  Ettlcsohn.  36  Fed.  Bep.  2(K). 

4  United  States  t.  American  Bell  Teleph.  Co..  138  U.  S.  315. 

§  78  n.  Claims  against  the  government.  The 
word  "  claims,"  in  the  Act  of  March  3,  1887,  giving  juris- 
diction to  the  circuit  courts  of  suits  against  the  govern- 
ment of  the  United  States,  embraces  claims  of  title  to 
lands.  ^  Jurisdiction  where  the  matter  in  dispute  exceeds 
$1,000,  and  is  less  than  $10,000,  applies  to  claims  in  equity 
as  well  ao  to  claims  at  law. '  The  Act  of  March  3,  1887> 
to  provide  for  the  bringing  of  suits  against  the  ffovemment 
of  the  United  States  (24  U.  S.  Stats.  505),  does  not  au- 
thorize' suits  for  equitable  relief,  by  specific  performance, 
to  compel  the  issue  and  delivery  of  a  patent  for  land.^ 
The  disallowance  of  an  account  by  the  first  comptroller  of 
the  treasury  is  not  a  rejection  of  a  claim  "by  any  court, 
department,  or  commission,"  so  as  to  deprive  a  circuit  or 
district  court  of  jurisdiction  of  the  claim,  under  the  Act 
of  1887.* 

1  Southern  Pac.  R.  Co.  t.  United  States.  38  Fed  Bep.  55. 

2  Southern  Pac.  B.  Co.  t.  United  States,  33  Fed.  Bep.  55 

3  Harmon  t.  United  States,  43  Fed.  Bep.  560;  citing  Stanton  t.  U.  S., 
"  "'  '   "         IT.  U.S..  38  Fed. 

\  Fed.  Pyep. 
Bep.  417. 

§  78  O.  In  land  suits.— A  unit  in  which  the  plain- 
tiff claims  to  have  acquired  a  vested  right  to  land  by  full 
compliance  with  the  United  States  homestead  law  as 
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against  a  patent  issued  to  another,  is  a  case  arising  under 
the  laws  of  the  United  States.  ^  Where  ph&intiff  in  eject- 
ment cbiims  title  under  a  patent  from  the  United  States, 
the  validity  of  which  is  denied  by  defendant,  a  Federal 
question  is  involved. '  Where  a  patent  contains  a  reserva- 
tion that  it  shall  not  affect  the  rights  of  third  parties,  the 
reservation  allows  a  judicial  inquiry  into  the  merits  of  op- 
posing claims  to  the  land.^  Where  plaintiff  in  a  suit  for 
injunction  claims  a  right  to  land  under  acts  of  Congress 
for  disposin^i  of  the  public  lands,  a  Federal  question  is 

Presented  within  the  jurisdiction  of  the  circuit  court.  "^ 
'he  power  of  a  court  to  pass  title  to  real  property  by  de- 
cree, under  Connecticut  statutes,  may  be  exercised  by  a 
Federal  court  in  that  State.  ^  An  issue  of  fact  as  to  fraud, 
in  a  suit  to  set  aside  a  United  States  patent  for  land,  does 
not  present  a  Federal  que.«tion.*  Where  the  State  courts 
of  general  civil  jurisdiction  are  authorized  collaterally  to 
determine  the  validity  of  a  will  and  its  probate,  in  a  suit 
involving  the  title  to  real  property,  the  United  States  cir- 
cuit courts  may  have  like  jurisdiction  of  such  a  suit  by 
reason  of  the  citizenship  of  the  parties.^ 

1  Carrv.Fife,44Fed.  Rep.  713. 

2  Doolan  v .  Carr,  125  U.  S.  618. 

3  White  T.  Ccmnon,  6  Wall.  443. 

4  Jones  v.  Florida  C.  &  P.  R.  Co.  41  Fed.  Rep.  70. 

5  Atkins  v.  Wabash  St.  L.  &  F.  R.  Co.,  29  Fed.  Rep.  161. 

6  Holland  y.  Hyde,  41  Fed.  Rep.  897. 

7  Ellis  V.Davis,  103  U.S.  485. 

§  78  p.  Hatter  in  dispute. — Jurisdiction  does  not 
depend  on  the  amount  of  any  contingent  loss  which  one 
of  the  parties  may  sustain  by  a  decision  against  him,  but 
upon  the  amount  in  dispute  between  them.  ^  The  matter 
in  dispute  must  exceed  $2,000.  (Act  of  Congress,  March 
3,  1887. )  The  rule  is  an  arbitrary  one,  and  excludes  juris- 
diction in  cases  which  involve  rights  that,  because  they 
are  priceless,  have  no  measure  in  money.  ^  The  matter  in 
dispute  upon  a  bill  filed  solely  for  an  accounting  is  the 
amount  oi^ the  disputed  items  of  the  account.'  In  a  suit 
for  an  injunction  the  value  of  the  object  to  be  gained  by 
the  bill,  not  the  amount  of  plaintiff's  damages,  is  the  test 
of  jurisdiction.*    In  a  suit  to  enjoin  the  use  of  a  trade- 
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mark  and  to  compel  an  account  of  profits  the  amount  in 
dispute  is  not  limited  to  the  amount  of  profits;  the  value 
of  the  trade-mark  may  be  considered.^  In  a  suit  to  re- 
strain the  use  of  property  by  a  party  other  than  the 
owner,  the  right  to  use  the  property  is  the  matter  in  dis- 
pute; and  the  value  of  such  right  must  detexmine  the 
question  of  jurisdiction  of  a  circuit  court. ^  In  a  suit  by 
a  tax-payer  to  enjoin  the  passage  of  an  ordinance  creating 
an  indebtedness  against  the  town,  on  account  of  its  alleged 
illegality,  the  matter  in  dispute  is  the  sum  of  the  taxes 
which  the  plaintiff  would  probably  have  to  pay  in  the 
discharge  of  said  indebtedness,  and  that  must  amount 
to  $2,(KH).''  A  stockholder,  and  others  who  choose 
to  come  in  for  the  benefit  of  the  corporation,  to  re* 
strain  the  directors  from  paying  out  the  assets  to  the 
amount  of  $100,000,  though  ihe  complainant  holds  less 
than  $1,000,  is  within  the  jurisdiction,  the  matter  in  dis- 
pute  in  such  case  being  the  wrong  done.^  Where  a  num- 
ber of  plaintiffs  claiming  under  the  same  title  and  having 
a  common  interest  in  the  relief  sought  unite  in  a  suit, 
their  united  interests  constitute  the  matter  in  dispute.^ 
Where  the  controversy  is  not  respecting  the  amount  or 
value  in  dispute,  such  amount  or  value,  when  nee  essary 
to  the  jurisdiction,  may  be  shown  by  the  evidence  pro- 
duced in  the  case,  or  by  affidavits  filed  when  the  question 
of  jurisdiction  is  raised.  ^^  The  pleadings  should  show 
that  the  matter  in  dispute  exceeds  the  jurisdictional 
amount." 

1    Boss  V.  Prentiss,  44  U.  S.  3  How.  771. 

fl  Lee  T.  Lee.  33  U.  S.  8  Peters,  44;  Barry  t.  Mercein,  46  U.  S.  5  How. 
123:  Pratt  v.  Pitzhugh,  66U.  8. 1  Black.  271;  Sparrow  v.  Strong,  70  U.  S. 
3WaU.97. 

3  McCormlck  t.  Gray,  54  U.  S.  13  How.  26. 

4  Miss,  ft  M.  B.  Go.  v.  Ward.  67  IT.  S.  2  Black.  485;  Washington  Mar- 
ket Co.  T.  Hoffman,  101  U.  S.  112;  Whitman  v.  Hubbell.  30  Fed.  Bep.  81. 

6  SymondB  t.  Greene.  28  Fed.  Bep.  834. 

6  OlesoH  T.  Northern  P.  B.  Co.,  44  Fed.  Bep.  1. 

7  Mmphy  y.  East  Portland.  42  Fed.  Bep.  308. 

8  Hill  y.  Glasgow  B.  Co.,  41  Fed.  Bep.  610. 

9  Shields  y.  Thomas,  58  U.  S.  17  How.  3;  Washington  Market  Co.  y. 
Hoffman,  101  U.  S.  112;  Dayies  v.  Corbin.  112  U.  S.  36;  Estes  y.  Gunter. 
121 U.  S.  183;  but  see  King  ▼.  Wilson.  1  Dill.  555;  Woodman  y.  Latimer.  % 
Fed.  Bep.  842. 

11    IT.  S.  y  Pratt  Coal  k  Oil  Co.,  18  Fed.  Bep.  708. 
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§  73  q.  Amount  in  controversy. — The  amount  in 
dispute  must  exceed  five  hundred  dollars.  ^  By  matter  in 
dispute  is  meant  the  subject  of  litigation,  and  for  which 
suit  is  brought.^  The  value  of  the  matter  in  dispute  is  to 
be  determined  by  reference  to  the  amount  claimed  in  the 
declaration,  petition,  or  complaint;^  and  the  whole  plead- 
ing will  be  examined,  and  not  merely  the  prayer  for  relief;^ 
in  a  case  of  detinue;^  in  an  action  on  a  money  demand;^  in  an 
action  on  contract;^  in  an  action  of  ejectment,  the  value  of 
the  interest  claimed;^  in  an  action  of  covenant  on  a  bond;* 
in  an  action  sounding  in  damages  ;^^  iu  an  action  for  a 
penalty  ;^^  or  on  penal  bonds;^^  in  an  action  to  recover  back 
taxes  illegally  exacted ;^^  but  the  amount  due  to  each  of 
several  bringing  suit  must  exceed  five  hundred  dollars.  ^^ 
Where  the  nature  of  the  action  does  not  require  the  value 
of  the  thing  demanded  to  be  stated  in  the  declaration, 
evidence  may  be  given  of  the  value  of  the  matter  in  dis- 
pute at  the  trial.  ^^  If  there  are  separate  counts  upon 
separate  causes  of  action,  the  amount  claimed  is  the  aggre- 
gate of  the  sums  claimed.^*  A  bill  to  abate  a  nuisance 
may  be  maintained,  although  the  damage  sustained  does 
not  amount  to  five  hundred  dollars,  as  the  value  of  the 
object  to  be  removed  governs.  ^^  The  amount  actually 
due  at  the  time  the  action  is  commenced  is  the  amount  in 
controversy  for  the  purpose  of  determining  the  jurisdiction 
of  a  Federal  court.  ^^  Since  the  Act  of  Congress  of  1876, 
whatever  may  have  been  the  case  before,  suits  on  United 
States  marshals'  bonds  are  only  within  the  jurisdiction  of 
the  circuit  courts  when  the  sum  involved  exceeds  the 
jurisdictional  amount.^*  In  an  action  of  trespass  or  assault 
and  battery,  where  the  law  prescribes  no  limitation  as  to 
the  amount  to  be  recovered,  the  plaintiff  has  a  right  to 
estimate  his  damages  at  any  sum;  and  the  damage  stated 
in  the  complaint  is  the  demand  and  presents  the  only 
criterion  to  which  the  court  can  resort  in  settling  the 
question  of  jurisdiction.  ^  The  amount  due  each  of  several 
suitors  must  be  equal  to  the  amount  required  to  give  juris- 
diction.^^ An  action  to  set  aside  an  award  against  ^~ 
surance  companies,  where  the  insurance  by  each  was  ^^^ 
more  than  $2,000,  is  not  defeated  by  the  fact  that  tibe  in- 
terest of  some  of  the  companies  might  be  for  less  wher«  it 
is  not  shown  that  there  was  any  pro  rata  clause  in  the 
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policy.**    Bills  by  some  creditors  to  compel  payment  of 
unpaid  stock  sabscription",  where  the  claim  of  the  original 

Slaintiff  amounts  to  more  than  $2,000,  is  within  the  juris- 
ictiou  of  the  circuit  court.  ^ 

^    1    Walker  v.  United  States.  4  WalL  163;  West.  U.  Tel.  Co.  t.  Levi,  47 
Ind.  553.    See  Lee  V.  Watson.  1  WaU.  337. 

a    Culver  V.  Crawford,  4  Dill.  239. 

3  Gtordon  v.  Longest,  16  Peters.  97:  Kanouse  t.  Martin.  15  How.  198; 
Muns  V.  Ihipont.  2  Wash.  C.  C.  463;  Ladd  v.  Tudor.  3  Wood,  k  M.  325. 

4  Culver  v.  Crawford.  4  Dill.  239. 

5  Bennett  v.  Butterworth.  8  How.  124. 

6  Culver  v.  C.  awford.  4  DiD.  239. 

7  Sherman  V.  dark.  3  McLean,  91. 

8  Hartshorn  t.  Wright,  Peters  C.  C.  64-  Crawford  v.  Bumham.  4  Am. 
L.  T.  228;  West.  U.  Tel.  Co.  v.  Levi,  47  Ind.  552;  Sherman  v.  Clark.  3 
McLean.  91;  Laoning  v.  Dolpb.  4  Wash.  C.  C.  624;  Qreen  v.  Liter,  8 
Cnuich.229. 

9  Victor  S.  M.  Co.  v.  Mingos.  25  Pitts.  L.  J.  125. 

10  Hulsecamp  v.  Teel,  2  Dall.  358:  Murphy  v.  Howard.  Hemp.  205. 

11  Martin  v.  Taylor.  1  Wash.  C.  C.  1. 

12  United  States  v.  McDowell,  4  ICranch,  316;  Postmaster-Oen.  v, 
Cross,  4  Wash.  C.  C.  326. 

13  King  ▼.  Wilson,  1  Dill.  555. 

14  King  V.  Wilson,  1  Dill.  555;  Woodman  v.  Latimer,  2  Fed.  Rep.  842; 
Adams  V.  Board,  McCahon,  235. 

15  £x-parte  Bradstreet,  7  Peters,  634. 

16  Anderson  v.  Gerding,  3  Wood,  487;  Judson  v.  Maoon  Co.,  2  DilLr213. 

17  Mississippi  k  Mo.  R.  B.  Co.  v.  Ward.  2  Black.  485. 

18  Fuller  v.  Metropolitan  L.  Ins.  Co..  37  Fed.  Rep.  163. 

19  Pierson  v.  PhiUps,  36  Fed.  Rep.  837. 

30    Wilson  ▼.  Daniel.  3  U.  S.  3  Dall.  401;  Bany  v.  Edmunds.  116  U.  S. 
550. 

12   Woodman  ▼.  Latimer.  2  Fed.  Rep.  842;  Adams  v.  Douglas  Co., 
MoCahon.  236. 

22  Hartford  F.  Ins.  Co.  v.  Bonner  Mercantile  Co.,  44  Fed.  Rep.  151;  20 
L.  J.232. 

23  Handley  v.  Stutz,  137  U.  S.  366. 

§  73  r.  Value  of  property  involved.— The  value 
of  the  property  involved  in  a  suit  is  to  govern  in  deter- 
mining the  amount  in  controversy  so  as  to  confer  juris* 
diction.^  The  value  of  all  the  lots  owned  by  the  plaintiffs 
is  the  amount  in  dispute,  where  they  unite  in  a  suit 
aeainst  a  common  adversary  to  determine  a  disputed 
cUim  to  the  land.^  The  proper  criterion  for  finding  the 
value  of  property  to  determine  the  jurisdiction  of  a  court 
DxsTT  Rkkovals.— 10. 
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is,  not  what  it  would  bring  at  a  forced  sale  in  cash,  but 
what  it  would  bring  in  the  ordinary  course  of  business.^ 
The  contract  assumes  to  immediately  create  the  marriage 
relation,  imposing  upon  the  husband  all  the  obiigations 
which  the  law  creates;  the  pecuniary  value  of  such  obli- 
gations and  rights  is  the  amount  required  to  give 
jurisdiction.*  Where  a  bill  for  specific  performance  does 
not  state  the  value  of  the  land,  which  is  fixed  at  $1,000 
in  the  contract,  an  amending  allegation  that  its  present 
value  is  $3,000  brings  the  amount  in  controversy  within 
the  jurisdiction.* 

1  Lehigh  Zino  &  I.  Co.  ¥«  New  Jersey  Zinc  &  I.  Ck)..  43  Fed.  Rep.  545. 

2  Lovett  T.  Prentice,  44  Fed.  Bep.  459. 

3  Berthold  v.  Hoskina,  38  Fed.  Rep.  772. 

4  Sharon  t.  Terry.  13  Sawy.  387. 

5  Johnston  v.  Trippe.  33  Fed.  Rep.  530. 

§  74*     On    grronnd.    of  dlT-erse    citizen- 

ship* — Or  in  which  there  shall  be  a  controversy 
between  citizens  of  different  States,  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  aforesaid,  or  a  contro- 
versy between  citizens  of  the  same  State,  claiming 
lands  under  grants  of  different  States,  or  a  con- 
troversy between  citizens  of  a  State  and  for- 
eign states,  citizens  or  subjects,  in  which  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid.  Clause  2  of  sec. 
1  of  Act  of  March  3,  1875,  as  amended  March  3, 

1887,  24  U.  S.  Stats.  552;  and  corrected  Aug.  13, 

1888,  25  U.  S.  Stats.  433. 

§  74  a.    There  must  be  a  controversy. — The 

i'urisdiction  of  the  circuit  court  extends  to  controversies 
>etween  citizens  of  different  States;^  and  the  situation  of 
the  parties  and  their  characters,  determine  the  jurisdic- 
tion;^ but  it  has  no  jurisdiction  of  a  suit  between  parties 
of  the  same  State ;^  and  if  neither  party  is  a  citizen  of 
the  State  where  suit  is  brought  it  has  no  jurisdiction;* 
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but  a  citizen  of  a  State  where  suit  is  brought  may  sue  a 
citizen  of  another  State.  ^  A  party  who  resides  in  a  State 
with  his  family,  and  carries  on  business  there,  is  deemed 
a  citizen  of  that  State ;^  but  if  his  business  is  only  tempo- 
rary, and  for  a  special  purpose,  with  the  animo  revertendi, 
he  does  not  thereby  become  a  citizen.^  To  have  the  right 
to  sue,  a  party  must  be  a  citizen  of  some  State;  so  a  citi- 
zen of  a  Territory  cannot  institute  an  action  in  the  circuit 
court,  although  he  be  joined  with  a  citizen  of  a  State;^ 
BO  a  citizen  of  the  District  of  Columbia  cannot  maintain 
an  action  in  the  circuit  court.*  Prior  to  the  Act  of  March 
3d,  1875,  the  circuit  court  had  jurisdiction  only  when  the 
suit  was  between  a  citizen  of  the  State  and  a  citizen  of 
another  State;  and  if  there  were  several  plaintiffs  and 
several  defendants,  each  one  of  each  class  must  have  pos- 
sessed the  requisite  character  as  to  citizenship.  ^°  So, 
under  prior  statutes,  two  citizens  of  different  States  could 
not  have  joined  as  plaintiffs  in  a  suit  in  one  State  against 
a  citizen  of  a  third  State;' ^  but  it  was  not  necessary  that 
all  the  defendants  should  be  citizens  of  the  same  State, 
provided  none  of  them  were  citizens  of  the  same  State 
with  the  plaintiff;^*  yet  the  joinder  of  a  defendant  not 
served,  and  who  does  not  appear,  who  is  a  citizen  of  the 
same  State  as  plaintiff,  will  not  defeat  the  jurisdiction;'^ 
but  if  defendant  was  served  with  process,  and  was  not  a 
mere  nominal  party,  it  defeated  the  jurisdiction.  ^^  As  to 
citizenship,  the  plaintiff  being  assignee  of  one  who  was  a 
citizen  of  the  same  State  as  defendant  cannot  sue  in  the 
United  States  courts.  ^* 

1  Ohio  k  M.  R.  R.  Go.  y.  Wheeler.  1  Black,  286.  But  see  Hope  Ins. 
Co.  y.  Boardman,  5  Granch,  57.  No  matter  of  yrhat  State  plaintiff  is  a 
citizen:  Brooks  y.  Bailey,  9  Fed.  Rep.  438. 

2  GonoUy  y  Taylor,  2  Peters,  556. 

3  Van  Antwerp  y.  Hubbard.  8  Blatcbf.  285;  Llyingston  y.  Van  Ingen; 
1  Paine,  45:  S.  G.  9  Johns.  507;  Merserole  y.  U.  P.  G.  Go.,  6  Blatchf.  356, 
Teal  y.  Walker.  10  Gh.  L.  N.  131. 

4  ConoUy  y.  Taylor,  2  Peters,  656;  Shute  y.  Dayis,  Peters  G.  C.  431; 
Goodyear  y.  Day,  1  Blatchf.  565;  Kelly  y.  Harding,  5  Blatch.  502. 

5  Harrison  y.  Rowan,  Peters  G.  G.  489;  Kitchen  y.  Strawbridge,  4 
Wash.  C.  C.  84. 

6  Knox  y.  Greenleaf,  4  Dall,  360;  Byrne  y.  Hult.  2  Wash.  G.  G.  282. 

7  Premiss  y.  Barton,  1  Brock,  389;  Cc^per  v.  Galbraith,  3  Wash.  G. 
G.  516;  Gardner  y  Sharp,  4  Wash.  G.  G.  609;  Reed  y.  Bertrand,  4  Wash. 
C.  G  514 

8  New  Orleans  y.  Winter,  1  Wheat.  91. 
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9  Hepbom  t.  Ellzey,  2  Granch«  445:  New  Orleans  v.  Winter,  1  Wheat. 
92;  Gassies  v.  Ballou.  6  Peters,  761;  Soofct  v.  Jones,  5  How.  343;  Barney  t. 
Baltimore,  6  WalL280;  Texas  t  White.  7  Wall.  700;  Baiboad  Co.  t.  Har- 
ris. 12  Wall.  65;  Westcott  v.  Fairfield,  Peters  G.  C.  45;  Hartshome  t. 
Wright,  Peters  C.  C.  64. 

10  Strawbrldge  v.  Curtis,  SCranch,  267;  Coal  Co.  t.  Blatchford.  11 
Wall  172. 

11  Moffat  T.  Soley,  2  Paine,  103.  See  Bank  v.  Sloeomb,  14  Peters.  69; 
Irvine  ▼.  Lowry.  14  Peters,  293;  Taylor  v.  Cook,  2  McLean.  616;  Clear- 
-water  t.  Meredith,  21  How.  489. 

12  Railroad  Co.  v.  Letson,  2  How.  554. 

13  Doremus  v.  Bennet.  4  McLean,  224. 

14  Ketchnm  t.  Farmers'  etc.  Co.,  4  McLean.  1;  Coal  Co.  v.  Blatchford. 
11  WaU.  172;  Lew.  Mach.  Co.  Case.  18  Wall.  553. 

15  Leutze  v.  Butterfteld.  1  Abb.  N.  C.  367.  reversing  S.  P.  ante,  18. 

§  74  b.  Citizenship  between  the  parties  must 
be  diverse. — If  the  real  litigation  is  between  citizens  of  dif- 
ferent States  the  case  is  within  the  constitutional  grant  of 
Federal  judicial  power,  notwithstanding  some  of  the  ad- 
versary parties  may  happen  to  be  citizens  of  the  same 
State  with  some  of  the  plaintiffs.*  It  is  not  sufficient,  to 
give  jurisdiction  to  a  circuit  court  of  the  United  States, 
that  the  defendant  in  the  suit  is  a  citizen  of  the  State,  and 
that  none  of  the  complainants  were  citizens  of  that  State. 
The  adverse  party  must  be  a  citizen  of  some  other  named 
State,  or  an  alien.*  Under  the  Act  of  1887  the  Federal 
circuit  court  has  original  jurisdiction  of  a  suit  by  a  citizen 
of  the  State  agaiust  a  non-resident,  when  that  question 
depends  solely  on  the  diverse  citizenship  of  the  parties.' 
Where  jurisdiction  of  a  circuit  court  of  the  United  States 
is  based  on  the  fact  that  the  parties  on  one  side  are  citizens 
of  a  different  State  from  any  of  those  on  the  other,  the 
jurisdiction  of  the  circuit  court  will  depend  upon  the 
fact  that  the  property  against  which  the  alien  or  trust 
is  asserted  is  within  its  jurisdiction.^  Where  the  admin- 
istrator and  defendant  are  citizens  of  different  States, 
the  action  may  be  brought  in  a  Federal  court,  though 
the  deceased  was  a  citizen  of  the  same  State  with  de- 
fendant, where  his  widow  and  children  still  reside.^ 
The  citizenship  of  an  administratrix  to  determine  juris- 
diction is  that  of  herself  as  an  individual;  it  does  not 
depend  upon  that  of  her  intestate  or  upon  the  State  in 
which  her  letters  were  granted.  *  In  matters  of  contract' 
the  citizens  of  different  States  have  the  right  to  litigate 
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in  the  Federal  coortsJ  The  United  States  circuit  court 
in  Ohio  had  jarisdiction  of  a  suit  by  citizens  of  other 
States  (who  were  not  parties  to  previous  proceedings  in 
the  State  probate  court),  to  bet  aside  mortgages  as  fraudu- 
lent as  to  them  and  ether  creditors,  where  all  that  had 
been  done  in  the  State  court  was  to  file  the  assignment 
and  the  assignee's  bond.^ 

1  Dillon  Rem.  Causes,  5th  ed.  115,  citing  many  cases,  among  others: 
Bryant  v.  Rich.  106  Mass.  192;  Yannevar  y.  Bryant.  88  U.  S.  21WaU.  41, 
Ober  T.  Gallagher,  93  U.  S.  199.  Removal  Cases  100  U.  S.  457;  Cooke  t. 
Seligman.  17  Blatchf.  452;  Myers  t.  Murray,  Nelson  &  Co.  (Iowa)  11  L. 
«.  A.  217. 

2  Cameron  t.  Hodges,  127  U.  S.  Stats.  322. 

3  Short  T.  Chicago,  M.  &  St.  P.  XL  Co..  34  Fed.  Re  \  223;  S.  C.  33  Fed- 
Bep.  114. 

4  Langdon  t.  Central  etc.  Co.  (Ga.),  2  L.  R.  A.  120. 

5  Harper  t.  Norfolk  &  W.  R.  Co.,  33  Fed.  Rep.  102. 

6  Continental  L.  Ins.  Co.  t.  Rhoculs,  119  U.  S.  237;  Amory  t.  Amory, 
95  U.  S.  186. 

7  Pleasant  Township  t.  .£tna  L.  Ins.  Co.,  138  U.  Su  67. 

8  George  T.  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  237* 

§  74  c.  Hast  be  between  citizens  of  States.— 
Federal  citizenship  in  a  Territory  or  in  the  District  of 
Columbia  will  not  suffice  to  give  jurisdiction  to  a  Federal 
court  on  the  ground  of  ( itizeiiship.^  To  have  the  right  to 
sue  a  party  must  be  the  citizen  of  some  State;  so  the 
citizen  of  a  Territory  caunot  institute  an  action  in  the 
circuit  court,  although  he  be  joined  with  a  citizen  of  the 
State.^  Nor  can  a  citizen  of  the  District  of  Columbia 
TWftinfatin  an  action  in  the  circuit  court.' 

1  Beddon  t.  VirdnlaT.  &  C.  S  ft  I.  Co.,  36  Fed.  Rep.  6;  Barney  t. 
Baltimore.  73  U.  S.  2jO\  Cameron  t.  Hoiges.  127  U.  S.  322;  Ohio  &  M.  R. 
Co.  T.  Wheeler,  66  U.  S.  1  Black,  283;  Brooks  v.  Bailey,  9  Fed.  Bep.  438; 
Whelan  t.  Mew  York  L.  E.  &  W.R.  Co.  (Ohio).  38  Fed.  Rep.  15;  Seddon  t. 
Virginia  etc.  R.  Co.  (Ya.),  36  Fed.  Rep.  6. 

2  New  Orleans  v.  Whiter,  14  U.  S.  1  Wheat.  91. 

3  Hepburn  t.  Ellzey,  6  U.  S.  2  Cranch.  445;  New  Orleans  t.  Winter. 
14  IT.  S.  1  Wheat.  92;  Gassies  v.  Ballou.  31  U.  S.  6  Peters,  761:  Scott  t. 
Jones,  46  IT.  B.  6  How.  313;  Baraey  v.  Baltimore.  73  U.  S.  6  WaU.  280: 
Texas  v.  White,  74  U.  S.  7  waU.  70J*  Baltimore  &  O.  R.  Co.  t.  Hariis,  79 
U.  S.  12  Wall  65;  Wescott  t.  Fairfield,  Peters  C.  Ct.  45;  Hartshorn  t. 
Wright,  Id.  64;  Holland  v.  Hyde,  41  Fed.  Rep.  897. 

§  74  d.  Jurisdictioxi  over  corporations. — Citizen- 
ship as  to  jurisdiction  means  ooly  residence;^  so  the  cir- 
cuit court  may  have  jurisdiction  over  a  controversy  on  ac- 
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count  of  residence,  independently  of  the  subject-matter;' 
and  for  the  purposes  of  jurisdic  ion,  corporations  are 
deemed  citizens  of  the  State  which  crea'cd  them;^'and 
this,  irrespective  of  the  individual  cibizenchip  of  its 
members;*  so  a  corporation  may  sue  and  be  sued  in  the 
circuit  court. ^  It  may  institute  an  action  in  another 
State,  although  associated  with  a  corporation  of  that 
State.®  If  a  corporation  is  created  by  the  laws  of  two 
States,  it  is  deemed  a  separate  body  in  each  Srate,  and 
cannot  sue  a  citizen  of  either  State  in  the  circuit  court.'' 
But  a  citizen  of  one  of  the  States  may  sue  it  in  the  other 
State®;  so  where  the  legislature  of  a  State  has  confirmed 
the  charter  of  a  corporation,  a  citizen  of  that  State  may 
maintain  an  action  against  the  corporation  in  the  circuit 
court. ^  Where  railroad  corporations,  created  under  the 
laws  of  diflferent  States,  operating  through  such  States  in 
one  connected  line,  the  consolidated  corporation  is  to  be 
considered  a  citizen  of  either  State ;^®  but  a  corporation 
which  merely  leases  a  road  in  another  State  to  operate 
therein  does  not  thereby  become  a  citizen  of  such  State  ;^^ 
and  the  mere  appointment  of  an  agent  on  whom  process 
may  be  served  will  not  make  a  corporation  a  citizen.^* 
A  national  bank  of  another  State  may  sue  in  the  Federal 
courts,  although  defendants  are  citizens  of  the  same  State 
as  that  in  which  the  bank  is  established.^'  A  State  legis- 
lature has  the  right  to  exclude  a  foreign  corporation;^*  but 
it  cannot  deprive  it  of  its  right  to  sue  in  a  Federal  court 
by  exacting  a  stipulation  not  to  remove  a  cause  from  the 
State  court.  ^*  The  rule  as  to  citizenship  applies  to  public 
municipal  corporations;^'  so  a  municipal  corporation  may 
sue  and  be  sued  in  the  circuit  court;^^  but  a  State  cannot 
maintain  an  action  in  the  circuit  court.  ^® 

1  Gassiea  v.  Ballon.  6  Peters.  761;  Shelton  v.  Tifflin,  6 How.  162;  Cooper 
T.  Galbraith,  3  Waah.  C.  C.  546;  Butier  v.  Famaworth,  4  Wash.  C.  C.  101. 

2  Nesmith  v.  Calvert,  I  Wood.  &  M.  34. 

3  Bank  of  U.  S.  v,  Deveaux.  5  Cranch,  61;  Hope  Ins.  Co.  v.  Boardman 
5Cranoh,  57;  U.  8.  v.  Planters'  B'k,  9  Wheat.  410-  Bank  v.  Solooomb,  14 
Peters,  60;  Louisville  etc.  R.  R.  Co.  v.  Letson,  2  How.  314:  Wheedon  v. 
Camden  &  A.  R.  R.  Co. ,  4  Am.  Tj^w  Reg.  296:  Marshall  v.  Bait.  &  O.  R.  R. 
Co."l6How.  314:  Rundle  v.  Del.  &  R.  Can.  Co.,  14  How.  80;  Covington  D. 
Co.  T.  Shepherd,  20  How.  '^2  T ;  Lafayette  Ins.  Co.  v.  French,  18  How.  404: 
Railway  Co.  v.  Whitton.  13  Wall.  270;  Ohio  &  M.  R.  R.  Co.  v.  Wheeler.  1 
Black,  286;  Dennistoun  v.  N.  Y.  &  N.  fl.  R.  R.  Co.,  1  Hilt.  62;  Bonaparte  v. 
Camden  &  A.  R  Co.  Bald.  206;  Greeley  v.  Smith,  3  Story,  76;  BHven  v.  N. 
E.  Screw  Co.  3  Blatchf.  Ill;  Barney  v.  Globe  Bank.  5  Blatchf.  107;  West 
U.  Tel.  Co.  V.  Dickmson,  40  lud.  444;  Oakey  v.  Bank,  14  La.  513;  Rosen- 
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feld  T.  Adams  Exp.  Co.,  2  La.  An.  233;  Herryford  v.  .^tna  Ina.  Co.,  42 
Mo.  148;  Stanley  t.  Chicago  etc.  R.  R.  Co..  62  Mo.  508:  Holden  v.  Putnam 
F.  Ins.  Co.,  46  S.  Y.  1;  Shelby  v.  Hoflfman,  7  Ohio  St.  5 J;  Fargo  v.  Mo- 
Yidcer,  38  How.  Pr.  1;  Barclay  v.  Conmiiasioners,  1  Woods,  234. 

4  Ohio  &  M.  R.  R  Co.  v.  Wheeler,  1  Black.  286;  Railroad  Company  v. 
Harris,  12  WalL  65;  Pomeroy  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  4  Blatchf.  120; 
Hatch  T.  Chicago,  K.  I.  &  P.  R.  R.  Co.,  6  Blatchf.  105:  Trust  Co.  v.  Maquil- 
lan,  3  DiU.  379;  Monnett  y.  MilwauVee  etc.  R.  R.  Co.,  3  Dill.  460;  Quigley 
V.  Central  R.  R.  Co.,  11  Nev.  360;  Shaft  v.  Phoenix  L.  Ins.  Co.,  67  N.  Y. 
544;  Bait.  &  O.  R.  R.  Co.  t.  Caiy.  28  Ohio  St.  208. 

5  Bank  of  U.  S.  v.  Deveaux,  5  Cranch.  61;  Parsons  v.  Greenville  &  C. 
R.  R.  Co.,  1  Hughes,  279;  Minot  v.  Phila.  W.  &  B.  R.  R.  Co.,  2  Abb.  U. 
8.323. 

6  Chicago  &  M.  W.  R.  R.  Co.  v.  Chicago  &  P.  R.  R.  Co.,  6  Biss.  219. 

7  Ohio  &  M.  R.  R  Co.  V.  Wheeler,  I  Black.  286. 

8  Muller  v.  Dows,  94  U.  8.,  444;  Railway  Co.  v.  Whitton,  13  WaU.  270; 
Vose  V.  Reed,  1  Woods,  647;  Culbertson  v.  Wabash  Nav.  Co. ,  4  McLecn,  544. 

9  Marshall  v.  Bait.  &  O.  R.  R  Co.  16  How.  314;  Wheeling  v.  Mayor.  1 
Hughes.  90, 

10  Railway  Co.  v.  Whitton.  13  Wall.  270;  Muller  v.  Dows,  94  F.  S.  444; 
St.  Lawrence  A.  &  T.  R.  R  Co.  t.  Indiana  &  St.  L.  R.  B.  Co.,  12  Ch.  L. 
N.  73. 

11  Bait.  &  Ohio  R.  R.  Co.  v.  Koontz.  3  Morr.  Tr.  34;  Same  v.  Wightman, 
29  Gratt.  431;  Same  t.  Gary.  28  Ohio  St.  208;  Erie  Railway  Co.  v.  Stringer, 
32  Ohio  St.  468;  Brownell  v.  Troy.  &  B.  R  R.  Co.,  3  Fed.  Rep.  761. 

12  Hatch  V.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  6  Blatchf.  105.  Owen  v.  N, 
Y.  Life  ins.  Co..  1  Huglies,  322:  Hunter  v.  Royal  Canadian  Ins.  Co,.  3 
Hughes.  234;  West.  U.  Tel.  Co.  v.  Dickinson,  40  lud.  444;  Atlas  Mut.  Ins. 
Co.  V.  Byrus.  45 Ind.  133;  Fisk  v.  Chicago,  R  I.  &  P.  R.  R.  Co.,  53  Barb. 
472:  Hobbs  v.  Manhattan  Ins.  Co..  56  Me.  417;  Morton  v.  Mut.  Ins.  Co.,  105 
Mass.  141:  Herryford  t.  .£tna  Ins.  Co.,  42  Mo.  148;  Stevens  v.  Phoenix 
Ins.  Co..  41 N.  Y.  149;  DeCamp  v.  N.  J.  Mut.  L.  Ins.  Co..  2  Sweeny,  481; 
Ellerman  t.  New  Orleans  M.  &  T.  R.  R.  Co.,  2  Woods,  120;  Insurance  Co. 
V.  Francis,  11  Wall.  210;  Huderv.  Ins.  Co.,  25  Wis.  143.  Contra:  New 
York  Piano  Co.  v.  N.  H.  Steamboat  Co.,  2  Abb.  Pr.  N.  S.  357;  Continental 
Ins.  Co.  T.  Casey,  27  Gratt.  216;  People  v.  Judge,  21  Mich.  577;  Home  Ins. 
Co.  V.  Davis,  29  Mich.  238. 

13  Union  Nat.  Bank  v.  Chicago,  3  Ch.  L.  N.  369;  Bk.  of  Omaha  v. 
Douglas  Co.,  3  DilL  2i^;  Commercial  Bank  v.  Simmons,  6  Ch.  L.  N.  344. 

14  Doyle  T.  Contl.  Ins.  Co.,  94U.  S.  535;  State  v.  Doyle.  40  Wis.  220; 
Relfe  V.  Bundle.  103  U.  8.  222. 

15  Metropolitan  L.  Ina.  Co.  v.  Harper,  3  Hughes,  260. 

16  Cowles  V.  Mercer  Co.,  7  Wall.  118;  Barclay  v.  Levee  Comm'rs,  1 
Woods.  2.54;  Tun8t»U  vi  Siadison,  30  Jjsl.  An.  471. 

17  Cowles  V.  Mercer.Co.,  7  Wall.  118;  McCoy  v.  Washington,  3  Phila.  290- 

18  Georgia  v.  Brailsford.  3  Dall.  1;  State  v.  Babcock.  4  Wash.  D.  C.  345; 
Wisconsin  v.  Duluth.  2  DilL  406. 

§  74  e.  Gitizenship  of  corporation. — A  corpora- 
tion is  a  citizen  of  a  State,  within  the  United  States  Con- 
stitntion  and  statutes  which  define  the  jurisdiction  of  the 
Federal  courts. '  A  corporation  is  a  citizen  of  the  State 
by  which  it  is  created  and  in  which  its  principal  place  of 


§  74  e  ORIGINAL  AND   CONCUBBENT.  ]  16 

basiness  is  situated,  so  far  as  concerns  its  rij;ht  to  sue  and 
be  sued  in  the  Federal  courts.^  A  corporation  can  have 
no  legal  existence  outside  the  sovereignty  by  which  it  was 
created.  Unlike  a  natural  person  its  place  of  residence  is 
there,  and  can  be  nowhere  else.^  It  cannot  change  its 
residence  or  its  citizenship.  It  can  have  its  legal  home 
only  at  the  place  where  it  is  located  by  or  under  the  au- 
thority of  its  charter.  *  By  doing  business  away  from  their 
legal  residence,  they  do  not  change  their  citizenship,  but 
simply  extend  the  field  of  their  operations.  They  reside 
at  home,  but  do  business  abroad.^  Owning  property  and 
doing  business  in  another  State  by  permission  of  the  lat- 
ter, does  not  make  a  corporation  a  citizen.^  A  corpora- 
tion, originally  created  under  the  laws  of  the  State  of 
Kentucky,  and  authorized  to  construct  and  operate  an  ex- 
tension of  its  line  in  Tennessee  by  statute  of  that  State 
must  still  be  deemed  a  Kentucky  corporation.^  It  will 
be  conclusively  presumed  that  a  suit  by  or  against  a  cor- 
poration is  a  suit  by  or  against  citizens  of  the  State  which 
created  it.^  In  all  cases  where  a  Federal  court  can  take 
jurisdicHon  of  controversies  between  citizens,  it  will  take 
jurisdiction  of  like  controversies  between  corporations.^ 
Although  two  corporations  of  different  States  unite  their 
interests,  and  the  stockholders  of  the  one  become  the 
stockholders  of  the  other,  and  their  business  is  conducted 
by  the  same  directors,  the  separate  identity  of  each,  as  a 
corporation  of  the  State  by  which  it  was  created  and  as  a 
citizen  of  that  State,  is  not  thereby  lost.^*  Citizens  of 
Massachusetts  can  maintain  a  snit  in  the  circuit  court  of 
Khode  Island,  although  the  defendant  is  a  corporation 
created  by  the  laws  of  Massachusetts  as  well  as  Rhode 
Island.^i 

1  "Wlaconain  v,  PeUcan  Ina.  Co.,  127  U.  8.  265. 

2  Barron  V.  Bumsido,  30  TJ.  S.;  Nashua  &;  L.  R.  Corporation  v.  Boa- 
ton  &  L.  E.  Corp..  136  U.  S.  356;  Barron  v.  Burnaiae.  121  U.  S.  186;  Wla. 
oonsin  v.  Pelican  Ina.  Co.,  127  U.  S.  265. 

3  OermaniaF.  Ina.  Co.  t.  Prancia,  78  TJ.  S.  11  Wall.  210;  citint  OWo 
&  Miaa.  R.  R.  Co.  y.  Wheeler.  1  Black.  286^  66  U.  S.;  Luuiaville  R.  R.  Co. 
T.  Letaon,  2  How.  497. 

4  In  Ex  parte  SchoUenberger,  96  U.  S.  377. 

5  In  Baltimore  &  O.  R.  Co.  v.  Koontz,  104  IT.  S  6. 

6  Pennaylvania  R.  Co.  v.  St.  Louia.  A.  &  T.  II.  R.  Co..  118  U.  S.  290. 

7  Goodlettv.  LouiaviUe  k  N.  R.  Co..  122  U.  S.  391. 

8  Meyera  t.  Murr.y  (Iowa).  43  Fed.  Rep.  695;  citing  Louiarille  C.  ft  O. 
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R.  Co.  V.  Letson,  43  TJ.  S.  2  How.  497;  Baltimore  &  O.  R.  Co.  v.  Harris.  79 
U.  8. 12  WaU.  65;  Chicago  &  N.  W.  R.  Co.  v.  Whitton,  SOU.  S.  13  WaU. 
2?0;  Muller  t.  Dowb,  94  U.  S.  444. 

9    Kansas  Pac.  R.  Co.  v.  Atchison  etc.  R.  R.  Co..  112  TJ.  8.  4l4. 

10  Nashua  &  L.  R.  Corp.  t.  Boston  &  L.  R.  Corp..  136  TJ.  8.  356. 

11  Page  V.  FaU  River.  W.  &  P.  R.  Co.,  31  Fed.  Rep.  257. 

§  74  f.  Foreign  corporation  may  sue  in  Federal 
courts. — A  railroad  company  chartered  by  another  State 
is  a  foreign  corporation,  and  as  such  entitled  to  sue  in  the 
United  States  courts,  is  no  longer  an  open  question.^ 
Where  the  same  persons,  by  the  same  corporate  name, 
have  been  incorporated  with  the  same  powers  and  the 
same  objects,  by  another  State,  such  an  act  must  be  con- 
Btraed  as  a  license  enlarging  the  field  of  its  operations,  but 
shorn  of  none  of  its  qualities  as  a  corporation  of  another 
State;  and  it  is  privileged  to  elect  to  sue  in  the  United 
States  courts.^  A  foreign  corporation  can  bring  an  action 
in  a  Federal  court,  on  the  ground  of  citizenship,  against  a 
citizen  of  a  State  in  which  it  has  an  office  and  does  busi- 
ness.^ The  limited  partnerships  of  Pennsylvania  having 
a  capacity  to  sue  and  be  sued  by  the  partnership  name, 
are  nevertheless  not  corporations  entitled  to  sue  as  arti- 
ficial citizens  of  the  State.  The  Federal  courts  will  not 
extend  the  creation  of  such  artificial  citizens  in  order  to 
acquire  jurisdiction  over  organizations  that  are  not  strictly 
corporations.'*  An  express  company  is  not  a  citizen  of  a 
State,  within  the  meaning  of  the  statutes  regulating  juris- 
diction of  Federal  courts,  unless  it  is  a  corporation.^ 

1  Taylor  County  Ct.  t.  Baltimore  &  O.  R  Co.,  35  Fed.  Rep.  161;  Bal- 
timore &  O.  R.  Co.  T.  Harris.  79  U.  8.  12  Wall.  65;  Baltimore  ft  O.  R.  Co. 
▼■  Koontz,  104  TJ.  8.  5;  Goodlett  t.  Louisville  &  N.  R.  Co..  122  U.  8.  391. 

2  Mo.  K  &  T.  R.  Co.  T.  Texas  &  St.  L.  R.  Co..  4  Woods.  360;  Rece  v. 
Newport  News  etc.  R.  Co.  (W.  Va).  3  L.  R.  A.  572;  Nashua  &  L.  R. 
Corp.  V.  Boston  &  L.  R.  Corp.,  136  TJ.  8.  356. 

3  Land  &  R.  Imp.  Co.  v.  Bardon,  45  Fed.  Rep.  706. 

4  Imperial  Ref .  Co.  v.  Wyman,  33  Fed.  Rep.  574. 
6   Chapman  t.  Barney.  129  U.  3.  677. 

§  74  g.  Jurisdiction  in  personam  over  corpora- 
tions.— In  order  to  give  federal  courts  jurisdictioh  over 
foreign  corporations,  it  must  appear  as  a  fact:  first,  that 
the  corporation  is  carrying  on  its  business  in  such  foreign 
State  or  district;  second,  that  such  business  is  transacted 
or  managed  by  some  agent  or  officer  appointed  by  and 
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representing  the  corporation  in  such  State;  third,  that 
there  is  some  local  law  making  the  corporation,  or  foreign 
corporations  generally,  ^ynenable  to  suit  there,  as  a  condi- 
tion, express  or  implied,  of  doing  business  in  the  State.  ^ 
In  such  cases  it  may  be  ''found"  and  is  liable  to  suit  there, 
in  either  the  State  or  Federal  court,  by  service  of  process 
on  such  agent. '^  The  franchise  rights  of  a  patent-hplding 
corporation  in  no  way  serve  to  establish  the  fact  that  such 
corporation  is  carrying  on  its  business  and  is  to  be  found 
wherever  the  patent  is  used.^  The  mere  presence  of  the 
officers  of  a  foreign  corporation  in  a  State  does  not  change 
its  residence,  so  that  it  can  be  said  to  be  found  there,  with- 
in the  act  of  Congress.  *  A  manufacturing  corporation  of 
one  State,  u  hich  makes  occasional  purchases  of  raw  ma- 
terial in  another  State,  either  by  correspondence  or  by 
sending  an  agent  there  for  that  purpose,  and  having  no 
business  office,  and  maintaining  no  agent,  in  the  latter 
State,  is  not  ''doing  business"  in  the  latter  State,  so  as  to 
give  the  Federal  court  jurisdiction  over  it  there.* 

1  United  States  v.  American  Bell  Toleph.  Co.,  29  Fed.  Rep.  17. 

2  United  States  v.  American  Bell  T.  Co.,  29  Fed.  Rep.  17;  St  Louis 
Wire  Mill  Co.  v.  Consolidated  Barb  Wire  Co..  32  Fed.  Rep.  802. 

3  United  States  v.  American  Bell  Teleph.  Co.,  29  Fed.  Rep.  17. 

4  Carpenter  v.  Westinghouse  Air  Brake  Co.,  32  Fed.  Rep.  434. 

5  St.  Louis  Wire  Mill  Co.  t.  Consolidated  Barb  Wire  Co.,  32  Fed. 
Rep.  802. 

§   75*     IVational  l^anking'  associations 
deemed  citizens,  in  States  iprhere  located* 

— That  all  national  banking  associations  estab- 
lished under  the  laws  of  the  United  States  shall, 
for  the  purposes  of  all  actions  by  or  against  them, 
real,  personal  or  mixed,  and  all  suits  in  equity,  be 
deemed  citizens  of  the  tStates  in  which  they  are  re- 
spectively located;  and  in  such  cases  the  circuit  and 
district  courts  shall  not  have  jurisdiction  other 
than  such  as  they  would  have  in  cases  between  in- 
dividual citizens  of  the  same  State.  The  provisions 
of  this  section  shall  not  be  held  to  affect  the  juris- 
diction of  the  courts  of  the  United  States  in  cases 
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commenced  by  the  United  States,  or  by  direction 
of  any  officer  thereof,  or  cases  for  winding  up  the 
affairs  of  any  such  bank.  (Act  of  March  3,  1887, 
sec.  4;  24  U.  S.  Stats.  554;  25  U.  S.  Stats.  433.) 

Note. — A  suit  between  a  national  bank  located  in  one 
State,  and  a  citizen  of  another  State,  is  within  the  jurisdic- 
tion of  a  Federal  court,  under  the  Act  of  Congress  of  A*ug. 
13,  1888,  sec.  4.^ 

1    Grand  Haven  First  Nat.  Bank  t.  Forest,  40  Fed.  Bep.  705. 

§  75  a.  National  banks. — Congress  may  provide 
that  a  national  bank  may  sue  and  be  sued  in  the  national 
courts.  ^  For  jurisdictional  purposes  national  banks  are 
deemed  citizens  of  the  State  in  which  they  are  located,^ 
and  they  may  sue  a  citizen  of  another  State  in  the  Federal 
courts;^  and  they  may  sue  in  the  Federal  courts,  although 
the  defendants  are  citizens  of  the  same  State  in  which  the 
bank  is  established.^  Section  629  of  the  Revised  Statutes 
authorizes  national  banks  to  sue  or  be  sued  in  the  circuit 
courts,^  irrespective  of  citizenship  or  amount;*  it  refers  to 
associations  as  parties,  and  not  to  liabilities,  or  causes  of 
action;'  but  it  does  not  invest  the  circuit  courts  with  ex- 
clusive jurisdiction;  their  jurisdiction  is  only  concurrent 
with  that  of  the  State  courts.®  It  cannot  bring  suit  in  the 
circuit  court  in  another  district  unless  the  amount  is  over 
five  hundred  dollars;**  and  a  circuit  court  has  no  jurisdic- 
tion of  an  action  by  the  assignee  of  a  national  bank  to  re- 
strain the  sale  of  bonds  deposited  to  secure  its  notes.  ^^  A 
national  bank  may  sue  the  maker  of  a  note  assigned  to 
it;^^  or  may  sue  on  a  coupon  of  a  municipal  bond.^^  The 
mere  grant  to  a  corporation  of  the  right  to  sue  does 
not  imply  a  right  to  sue  in  the  Federal  courts.  ^^  The 
circuit  courts  of  the  United  States  have  jurisdiction  of 
suits  brought  by  the  Bank  of  the  United  States  against 
another  bank  incorporated  under  a  law  of  the  State,  and 
of  which  the  State  itself  is  a  stockholder.  ^*  Section  629 
declares  that  the  circuit  courts  of  the  United  States  shall 
have  original  jurisdiction  of  ''all  suits  by  or  against  any 
banking  association  established  in  the  district  for  which 
the  court  is  held,  under  any  law  providing  for  national 
banking  associations.  "^^    The  Federal  courts  have  the  same 
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jarisdiction  of  suits  by  and  against  the  "  agents"  of  na- 
tional banks  appointed  under  the  national  banking  acts  of 
Congress,  when  the  **  receivers"  of  an  insolvent  bank  have 
been  displayed  by  such  '*  agents,  "as  they  have  of  suits 
by  and  against  the  "receivers"  of  such  banks,  and  this 
jurisdiction  attaches  without  regard  to  any  diversity 
of  citizenship  of  the  parties  or  the  amounts  involved.  ^^ 
A  receiver  of  a  national  bank  may  still  maintain  a  suit  in 
the  United  States  circuit  court,  without  reference  to  the 
citizenship  of  the  parties  or  to  the  amount  involved,  to 
recover  a  claim  due  to  the  bank.^'^  Under  the  act  of 
August  13,  1888,  section  4,  the  Federal  court  has  juris- 
diction of  an  action  against  a  national  bank  located  in  one 
State,  and  a  citizen  of  another  State. ^^  The  circuit  court 
has  exclusive  jurisdiction  of  the  prosecution  of  an  officer 
of  a  national  bank  for  embezzling  the  funds  of  such  bank, 
under  Revised  Statutes,  section  5209.^^ 

1  Osbom  v.  Bank.  9  Wheat.  738;  Bank  of  U.  S.  t.  Northumberland 
Bank.  4  Wash.  C.  C.  108;  Ma«ill  t.  Parsons.  4  Conn.  317;  Bank  t.  Roberts, 
4  Conn.  323;  County  of  WUson  v.  Nat.  Bank,  103  U.  8.  770. 

2  Chatham  Nat.  Bank  v.  Merch.  Nat.  Bank,  1  Hun.  702;  Davis  v. 
Cook.  9  Ney.  ISl;  Manuf.  Nat.  Bank  v.  Baack,  2  Abb.  U.  S.  232;  8.  C.  8 
Blatohf.  137;  Cook  v.  State  Nat.  Bank,  52  N.  Y.  96. 

3  Park  Bank  v.  Nichols.  4  Biss.  315;  Manuf.  Nat  Bank  t.  Baack,  2 
Abb.  U.  8.  332;  S.  C.  8  Blatchf.  137. 

4  Union  Nat.  Bank  v.  Chicago.  3  Ch.  L.  N.  369;  First  Nat.  Bank  v. 
Douglas  Co  ,  3  DilL  296;  Commercial  Nat.  Bank  t.  Summons,  6  Ch.  L.  N. 
345,^.  C.  Id.  164. 

5  First  Nat.  Bank  v.  Douglas  Co.,  3  Dill.  298.  Subd.  10  this  section 
was  not  repealed  by  the  Act  of  1875:  Third  Nat.  Bank  v.  Hanrison,  8  Fed. 
Rep.  721. 

6  Kennedy  t.  Gibson.  8  Wall.  498;  Union  Nat.  Bank  v  Chicaffo.   3 
Biss.  82;  Main  v.  Second  Nat.  Bank.  6  Biss.  26:  First  Nat.  Bank  t.  Doug- 
las Co..  3  Dill.  298;  Foss  t.  First  Nat.  Bank.  3  Fed.  Rep.  185.    But  see  St 
Louis  Nat.  Bank  v.  Brinkman.  1  Fed.  Rep.  46. 

7  Commercial  Nat.  Bank  v.  Summons,  8  Ch.  L.  N.  164. 

8  Pettilon  v.  Noble,  7  Biss.  419. 

9  St.  Louis  Nat.  Bank  t.  Bunkman,  1  Fed.  Rep.  45. 

10  Van  Antwerp  t.  Hulburd,  b  Blatchf.  282. 

11  MitcheU  t.  Walker,  36  Leg.  Lit.  64. 

12  First  Nat  Bank  v.  Bennington.  16  Blatchf.  53. 

13  Bank  t.  Deveaux.  6  Cranch.  61;  Bank  of  U.  8.  t.  Martin,  5  Pe- 
ters, 479. 

14  Bank  of  United  States  t.  Planters'  Bank  of  Georgia,  9  Wheat.  904; 
Bank  of  Kentucky  y.  Wister,  2  Peters,  318;  Briscoe  t.  Bark  of  Kentucky. 
11  Peters,  257. 

15  First  Nat  Bank  t.  Morgan,  132  U.  S  141. 
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16  McOonTille  v.  Oilmour,  36  Fed.  Bep.  277. 

17  Annstrons  v.  Trautsian,  33  Fed.  Bep.  275. 

18  First  Nat.  Bank  y.  Forest,  43  Bep.  703. 

19  United  States  v.  Buskey.  38  Fed.  Bep.  99. 

§  75  b.  In  cases  involving:  land  titles. — Where 
the  parties  are  citizens  of  different  States,  a  circait  coart 
has  jurisdiction  to  determine  the  validity  of  the  title  to 
the  land  in  suit,  although  the  title  is  claimed  under  the 
decree  of  a  State  court  on  a  sale  for  taxes. ^  Injunction 
lies  to  restrain  a  railroad  company  where  the  question  in 
dispute  is  whether  complainant  has  a  right  to  the  land 
under  the  laws  of  the  United  States.* 

1  De  Forest  v.  Thompson.  40  Fed.  Bep.  375. 

2  Jones  y.  Florida  0.  and  P.  B.  Co,  41  Fed.  Bep.  70. 

§  75  c.  All  on  one  side  must  be  citizens  di- 
verse from  all  on  the  other  side.  —  Where  two 
plaintiffs  are  citizens  of  different  States,  they  cannot 
unite  in  a  suit  in  a  United  States  circuit  court  in  a  State 
in  which  only  one  of  them  is  a  citizen.^  Where  one  of 
the  original  defendants  in  the  circuit  court,  who  is  an 
indispensable  party,  is  a  citizen  of  the  same  State  as  the 
plaintiffs,  that  court  can  have  no  jurisciction  on  the 
ground  of  citizenship.*  It  has  no  jurisdiction,  on  the 
ground  of  citizenship,  of  a  suit  which  is  substantially  for 
the  benefit  of  one  defendant,  who  is  a  citizen  of  the  same 
State  with  another  defendant  therein,  against  whom  the 
substantial  relief  is  claimed.^  When  an  action  for  parti- 
tion is  instituted  in  the  United  States  court,  all  the  plain- 
tiffs on  one  side  must  be  non-residents  of  the  State  in 
which  the  suit  is  brought.'*  In  a  suit  against  a  corpora- 
tion and  its  officers  for  relief  against  the  corporation  and 
for  discovery  against  its  officers,  the  latter  are  not  merely 
nominal  parties  whose  citizenship  will  be  immaterial,  but 
jurisdiction  is  defeated  if  they  and  the  plaintiff  are  citizens 
of  the  same  State.  ^ 

1  Smith  y.  Lyon,  133  TJ.  S.  315.    See  Strowbridge  y.  Ourtis.  7  U.  S.  3 
Cranch267. 

2  Peper  y.  Fordyce.  119  U.  S.  169. 

3  Blacklock  y.  Small.  127  U.  S.  96. 

4  Bich  y.  Bray.  37  Fed.  Bep.  273. 

0    Doyle  y.  San  Diego  Land  &  T.  Oo.,  43  Fed.  Bep.  349. 
Dksty  Bzmovals.— 11. 
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§  75  d.  Jurisdictional  amount  must  be  exclu- 
sive of  interest  and  costs. — To  give  the  United  States 
circuit  court  jurisdiction  of  a  suit  between  citizens  of  dif- 
ferent States,  the  amount  in  dispute  must  exceed  $2,000 
exclusive  of  interest.^  It  must  be  of  the  jurisdictional 
amount  exclusive  of  interest  and  costs,  although  it  is  made 
of  distinct  demands  of  less  value  than  $2,000,  and  although 
the  plaintiff  may  have  acquired  such  demands  by  assign- 
ment.^ In  a  suit  on  county  bonds,  coupons  constitute 
'*  interest "  within  the  meaning  of  the  clause  of  the  statute 
providing  that  the  United  States  circuit  courts  shall  have 
jurisdiction  in  certain  cases  where  the  amount  in  dispute 
exceeds  $2,000,  exclusive  of  interest  and  costs.  ^  A  de- 
claration containing  a  count  upon  a  promissory  note  of 
$875,  and  another  for  money  had  and  received  in  the  sum 
of  $875,  and  another  for  work  and  labor  done  in  the  sum 
of  $875,  shows  on  its  face  a  demand  for  more  than  $2,000, 
and  is  sufficient  in  that  respect  to  give  jurisdiction. 
Where  representatives  of  an  intestate  sue  the  administra- 
tor under  the  same  title  and  for  a  common  undivided  in- 
terest, the  Federal  circuit  court  has  jurisdiction,  although 
the  amount  which  on  division  would  come  to  each  repre- 
sentative may  be  less  than  the  jurisdictional  minimum.^ 
A  portion  of  the  heirs  entitled  to  distribution  may  main- 
tain the  action  for  their  respective  proportions  without 
joining  others,  but  in  order  to  give  jurisdiction  an  allega- 
tion that  "the  amount  of  the  property  in  controversy 
is  unknown  to  said  complainants,  but  much  more  than 
$2,000  over  and  above  all  just  debts  and  funeral  expenses,'' 
is  not  sufficient  to  confer  jurisdiction.  ^ 

1  Moore  v.  Edgefield,  32  Fed.  Rep.  498;  Howard  t.  Bates  County.  43 
Fed.  Bep.  276. 

2  Bernheim  t.  Bimbaum,  30  Fed.  Bep.  885. 

3  Howard  v.  Bates  Co..  48  F«d.  Bep.  276. 

4  ArmstroDCT.  Ettlesohn,  36  Fed.  Bep.  209. 

5  Prinoe  t.  Towns,  33  Fed.  Bep.  161;  citing  Shields  t.  Thomas,  17 
How.  3b 

6  Bichv.Bx«y,37Fed.Bep.  274. 

§  76.  ExclnsiTe  cog^nlsance  of*  certalit 
crimes  and  oflbnses* — And  shall  have  exclu* 
sive  cognizance  of  all  crimes  and  offenses  cognizable 
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under  the  authority  of  the  United  States,  except 
as  otherwise  provided  by  law,  and  concurrent  juris- 
diction with  the  district  courts  of  the  crimes  and 
oflfenses  cognizable  by  them.  (Clause  3  of  sec.  1 
of  Act  of  March  3,  1875;  as  amended  March  3, 
1887;  corrected  August  13,  1888;  25  U.  S. 
Stats.  433.) 

§  76  a.  Exclusive  jurisdiction  over  certain  of- 
fenses.— The  circuit  courts  of  the  United  States  have 
exclusive  cognizance  of  all  such  crimes  and  oflfenses,  ex- 
cept where  otherwise  provided  by  law,  the  principal  ex- 
ception being  where  concurrent  jurisdiction  is  given  to 
the  district  courts  of  the  United  States.  ^  The  oflfense  of 
embezzlement  of  funds  of  a  national  bank  by  its  cashier 
is  exclusively  cognizable  by  Federal  courts.'*  In  killing  a 
person  in  the  exercise  of  his  duty  to,  protect  a  ju<lge  of 
a  United  States  court,  the  marshal  is  acting  under  the 
laws  of  the  United  States,  and  is  not  answerable  for  the 
act  in  the  courts  of  the  State. ^  A  State  court  has  no  ju- 
risdiction of  a  charge  of  perjury  alleged  to  have  been 
committed  in  testifying  as  a  witness  in  a  contest  for  a  seat 
in  the  House  of  Representatives  of  the  United  States.* 
The  exclusive  jurisdiction  given  by  the  Act  of  Congress  of 
March  1,  1889,  to  the  courts  in  the  Indian  Territory,  does 
not  embrace  oflfenses  punishable  by  imprisonment  in  a 
penitentiary.^  The  criminal  jurisdiction  of  the  courts  of 
the  United  States  is  wholly  derived  from  statutes  of  the 
United  States.' 

1  Thomas  v.  Loney,  134  U.  S.  372. 

2  Hoke  V.  People,  122  HI.  511;  United  States  v.  Buskey,  33  Fed.  Rep. 
99;  5  R.  B.  &  Corp.  L.  J.  547. 

3  Ounningham  v.  Nea«le.  135  XJ.  S.  1;  41  Alb.  L.  J.  357.  429;  14  Va,  L. 
J.  305. 

4  Re  Loney.  38  Fed.  Rep.  lOL 

5  Re  Mills,  135  U.  S.  263. 

6  Manchester  v.  Massachusetts,  139  IT.  S.  240. 

§  76  b.  In  criminal  cases. — ^The  circuit  court  has 
jurisdiction  over  criminal  offenses^  after  Congress  has  de- 
fined the  crime  and  conferred  the  jurisdiction.  ^  The  j  uris- 
diction  is  limited  to  crimes  committed  within  the  district,^ 
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not  to  the  creation  of  the  crime.'  It  has  no  original 
jurisdiction  over  a  qui  tarn  action.^  It  has  jurisdiction 
over  a  crime  committed  by  a  foreign  consul.^  It  has 
jurisdiction  to  try  the  question  whether  an  offense  has  been 
committed.'  United  States  courts  have  no  jurisdiction 
over  offenses  at  common  law.^^  The  circuit  court  of  the 
United  States  for  the  District  of  Maryland  has  jurisdiction 
to  try  an  indictment  for  murder  committed  at  Navassa 
Island,  that  being  the  district  into  which  the  offender  was 
first  brought  from  such  island.  ^^  The  jurisdiction  of  the 
circuit  court  over  the  crime  of  robbery  on  a  ship  depends 
upon  two  facts:  first,  that  the  offense  was  committed  out 
of  the  jurisdiction  of  any  State  of  the  Union;  and  second, 
that  the  prisoner  was  first  apprehended  in  the  district 
where  the  court  is  sitting.  ^^ 

1  U.  S.  V.  HoUiday.  3  WalL  407. 

2  U.  8.  V.  Hall,  98  IT.  S.  3t3;  U.  8.  v.  Mann,  1  Gkdl.  3:  U.  8.  v.  Hudson. 
7  Oranoh,  32;  U.  S.  v.  Goolid^e,  1  Wheat,  dl5. 

3  TJ.  8.  v.  Jackalow,  1  Black,  48 1;  U.  S.  v.  Alberty,  Hemp.  444;  XT.  8. 
▼.  Britton,  2  Mason,  464;  TJ.  8.  v.  Wood,  2  Wheel.  C.  0.  325;  U.  8.  v.  Biok- 
ford.  4  Blatchf .  337. 

4  TJ.  8.  v.  Cornell,  2  Mason,  91. 

6  Ketland  v.  The  Cassiua,  2  Dall.  365. 

6  U.  8.  V.  New  Bedford  Bridge,  1  Wood-  &  M.  401. 

7  Evans  v.  Bolbn,  4  Dall.  342. 

8  TJ.  8.  v.  Ravara.  2  Dall.  237. 

9  TJ.  8.  T.  Beese,  4  8awy.  629. 

10  Ex-parte  BoUman.  4  Cranch.  Iv,  Tamer  v.  Bank  of  N.  A..  4  Dall.  10 
TJ.  8.  V.  Lancaster.  2  McLean,  431;  Kitchen  v.  Strawbridge.  4  Wash.  C.  O. 

4;  U.  8.  V.  New  Bedford  Bridge,  1  Wood.  &  M.  401;  TJ;  8.  v.  Hudson.  7 
Cranch,  32. 

11  JonesT.U.8.,  237  U.  8.202. 

12  U.  a  V.  Jackalow,  1  Black,  481 

§  76  c.  No  person  shall  be  arrested  in  one 
district  for  trial  in  another. — ^The  provision  that 
no  person  shall  be  arrested  in  one  district  for  trial  in  an- 
other, and  no  civil  suit  shall  be  brought  against  any  person 
in  any  other  district  than  that  whereof  he  is  an  iiUiabitant^ 
does  not  apply  to  cases  of  admiralty.^ 

1   Re  Louisrille  TJnderwriters.  134  TJ.  8.  48& 
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§  76  d.    Oriminal  actions,  where  to  be  brought. 

The  United  States  Constitution,  art.  3,  providing  for  the 
trial  of  all  crimes  in  the  State  where  they  were  comniitted, 
applies  only  to  trials  in  Federal  courts,  and  not  to  trials 
in  State  courts.'  Under  clause  3  of  sec.  2,  an  indictment 
or  complaint  cannot  be  found  or  made,  in  either  a  State  or 
Federal  court  in  one  State,  for  an  offense  committed  in 
another.^  Crimes  committed  against  the  law  of  the 
United  States,  out  of  limits  of  a  State,  are  not  local,  but 
may  be  tried  at  such  place  as  Congress  shall  designate  by 
law.*  A  circuit  court  has  no  jurisdiction  of  a  crime  com- 
mitted in  any  other  State  of  the  Union  than  that  in  which 
the  court  is  sitting,  but  may  take  jurisdiction  of  crimes 
against  the  United  States  not  committed  in  any  other 
State  of  the  Union,  when  the  prisoner  is  apprehended  in 
that  district.^ 

1  Nasbville  C.  &  St   Louis  B  Go.  t.  Alabama,  123  TJ.  S.;  Ex  parte 
Pritchard.  43  Fed.  Rep.  915 

2  Re  RosdeitBcher,  33  Fed.  Rep.  169. 

3  United  States  t.  Jackalow,  66  U.  S.  1  Black.  484;  Cook  v.  United 
States,  33  U.  S.  157. 

4  United  States  v.  Jackalow.  1  Black.  4S1 

§  77.  OflTenseii,  where  tried  — The  trial 
of  offends  punishable  with  death  shall  be  had  in 
the  county  where  the  offense  was  committed,  where 
that  can  be  done  without  great  inconvenience. 
(Kev.  Stats,  sec.  729.) 

llote. — If  a  party  goes  to  trial  without  asking  for  a 
trial  within  the  county  where  the  offense  was  committed, 
he  waives  all  henefit  under  this  section,  as  this  section 
leaves  the  case  to  be  determined  by  the  discretion  of  the 
court  upon  consideration  of  inconvenience.  (U.  S.  v. 
Cornell,  2  Mason,  &1.)  It  is  not  necessary  that  the  in- 
dictment should  allege  the  county  in  which  the  offense 
was  committed  (U.  S.  v.  Wilson,  Bald.  78),  and  whether 
the  crime  must  have  been  committed  in  some  place  withii^ 
the  exclusive  jurisdiction  of  the  United  States,  query?  (U» 
S.  y.  Cornell,  2  Mason,  91.) 
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§  78>  OflTenses  on  the  higrh  seas,  etc^ 
iFTliere  triable* — The  trial  of  all  offenses  com- 
mitted upon  the  high  seas  or  elsewhere,  out  of  the 
jurisdiction  of  any  particular  State  or  district,  shall 
be  in  the  district  where  the  oflfender  is  found  or  in- 
to which  he  is  first  brought.  (Rev.  Stats,  sec. 
730.) 

Note. — This  section  relates  only  to  crimes  connected 
with  maritime  jurisdiction  (U.  S.  v.  Alberty,  Hemp.  444); 
it  does  not  contemplate  that  the  government  shall  have 
the  election  in  which  of  two  districts  to  proceed  to  triaL' 
(U.  S.  V.  Bird,  1  Sprague,  299;  and  see  U.  S.  v.  Thomp- 
son, 1  Sum.  168. )  An  offender  captured  on  the  high  seas 
may  be  tried  in  the  district  where  he  is  first  legally  ap- 
prehended. (U.  S.  V.  Arwo,  19  Wall.  486;  U.  S.  v.  Baker, 
5  Blatchf.  6.)  The  court  to  which  he  is  first  brought  is 
substituted  for  the  place  in  which  the  crime  was  conmiitted 
(Ex  parte  BoUman,  4  Cranch,  75);  for  though  he  come  in- 
to one  district  yet  he  may  be  tried  in  another,  if  there 
first  apprehended.  (U.  S.  v.  Thompson,  1  Sum.  168;  U. 
S.  V.  Corrie,  23  Law  Rep.  145.)  If  the  vessel  was  bound 
for  a  port,  and  the  offender  is  in  custody  in  that  port,  it  is 
evidence  that  he  was  apprehended  in  the  district  of  that 
})ort.  (U.  S.  V.  Mingo,  2  Curt.  1;  U.  S.  v.  MagUl,  4  Dall. 
425. )  It  is  not  usual  to  give  evidence  that  he  was  appre- 
hended in  the  district  in  which  he  is  tried.  (U.  S.  v. 
Mingo,  2  Curt.  1.)  In  the  absence  of  an  act  of  Congress 
or  State  statute  giving  a  right  of  action  therefor,  a  suit 
in  admiralty  cannot  be  maintained  in  the  courts  of  the 
United  States  to  recover  damages  for  the  death  of  a  hu- 
man being  on  the  high  seas,  or  on  waters  navigable  from 
the  sea;  which  is  caused  by  negligence.  (The  Harrisburg, 
119  U.  S.  199.) 

§  79'  OflTenses  l^esun  in  one  district 
and  ended  in  anotlier. —  When  any  offense 
against  the  United  States  is  begun  in  one  judicial 
district  and  completed  in  another,  it  shall  be  deemed 
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to  have  been,  committed  in.  either,  and  may  be  dealt 
with,  inquired  of,  tned,  determined,  and  punished 
in  either  district,  in  the  same  manner  as  if  it  had 
been  actually  and  wholly  committed  therein.  (Rev. 
Stats,  sec.  731.) 

Note. — This  Bection  does  not  apply  to  a  libel  written  in 
one  district  and  published  in  another.  {Ex.  parte  Buell, 
3  Dill.  116.) 

§  .80.     Suits    tor     pecuniary    penalties 
and  tbrteitures,  lirliere  to  1»e  1»roug:lit. — 

All  pecuniary  penalties  and  forfeitures  may  be  sued 
for  and  recovered  either  in  the  district  where  they 
accrue,  or  in  the  district  where  the  oflfender  is 
found.     (Rev.  Stats,  sec.  732.) 

Note  — A  suit  to  recover  penalties  under  Act  of  Con- 
gress Feb.  26,  1885,  is  one  of  a  penal  and  quasi-criminal 
nature;  and  jurisdiction  of  a  circuit  court  over  it  is  not, 
therefore,  aflfected  by  Act  of  Aug.  13, 1888,  sec.  1,  although 
the  matter  in  dispute  does  not  exceed  $2,000.  (United 
States  V.  Whitcomb  Metallic  Bedstead  Co.,  45  Fed. 
Rep.  89.) 

§  81.     Seizures,     lirliere      cogrnizaMe. — 

Proceedings  on  seizures,  for  forfeiture  under  any 
law  of  the  United  States,  made  on  the  high  seas, 
may  be  prosecuted  in  any  district  into  which  the 
property  so  seized  is  brought  and  proceedings  insti- 
tuted. Proceedings  on  such  seizures  made  within 
any  district  shall  be  prosecuted  in  the  district 
where  the  seizure  is  made,  except  in  cases  where  it 
is  otherwise  provided.       (Rev.  Stats,  sec.  734.) 

Note. — Where  a  seizure  is  made  on  the  high  seas,  ju- 
risdiction attaches  in  the  coart  of  any  district  in  which  the 
property  is  brought.  (The  Marion,  9  Wheat.  391;  The 
Abby,  1  Mason,  360;  The  Little  Ann,   1  Paine,  40.)    So 
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juriadiction  as  to  forfeitures  is  given  where  the  seizure  is 
made.  (Keene  v.  U.  S.  5  Cranch,  304;  The  Ann,  9  Oranch, 
289;  The  Octavia,  1  Gall.  488;  The  Abby,  1  Mason,  360; 
The  Reindeer,  2  Wall.  383;  U.  S.  v.  Barrels,  3  Int.  Rev. 
Rec.  114.)  A  district  court  has  no  jurisdiction  in  rem 
where  the  seizure  was  made  in  another  district.  (The 
Little  Ann,  1  Paine,  40.) 

§  82.     Rule    in    Tarions    States. —  A.LA- 
BAMA. — ^That  all  offenses  hereinafter  coiumitted  in 
either  divisions  of  the,  northern  district,  shall   be 
cognizable  and  indictable  within  the  division  where 
committed.     (23  U.  S.  Stats.  18.) 

Arkansas. — All  crimes  and  offenses  heretofore 
committed  within  said  western  district  shall  be 
prosecuted,  tried,  and  determined  in  the  same  man- 
ner and  with  the  same  effect  as  if  this  act  had  nob 
been  passed.  (24  U.  S.  Stats.  83.)  All  crimes 
and  offenses  heretofore  committed  within  the  divis- 
ion of  the  eastern  district,  created  by  this  act,  shall 
be  prosecuted,  tried,  and  determined  in  the  same 
manner  and  with  the  same  effect  as  if  this  act  had 
not  been  passed.     (24  U.  S.  Stats.  428.) 

California. — That  all  crimes  and  offenses  here- 
tofore committed  in  the  district  of  California  shall 
be  prosecuted,  tried  and  determined  in  the  same 
manner  and  with  the  same  effect,  to  all  intents  and 
purposes,  as  if  this  act  had  not  been  passed.  (Ap- 
proved August  5,  1886;  24  U.  S.  Stats.  308.) 

Georgia. — All  prosecutions  for  crimes  or  of- 
fenses hereafter  committed  in  either  of  the  subdi 
visions  shall  be  cognizable  within  such  division; 
and  all  prosecutions  for  crimes  or  offenses  hereto- 
fore committed  within  either  of  said  counties, 
taken  as  aforesaid  from  the  northern  district,  or 
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committed  in  the  southern  district  as  hitherto  con- 
stituted, shall  be  commenced  and  proceeded  with 
as  if  this  act  had  not  been  passed.  (21  XJ.  S.  Stats. 
63;  1  Sup.  Kev.  Stats.  608.) 

Illinois. — That  all  crimes  and  offenses  hereto- 
fore committed  within  the  said  district  shall  be 
prosecuted,  tried  and  determined  in  the  same  man- 
ner and  with  the  same  effect  as  if  this  act  had  not 
been  passed.  (Approved  March  2,  1887;  24  U. 
S.  Stats.  442.) 

Note. — The  crime  of  knowingly  causing  prohibited 
matter  to  be  delivered  by  mail  is  not  "committed"  by 
deposit  in  the  mails  at  New  York  for  delivery  in  Illinois, 
until  the  delivery  by  mail  is  made  at  the  latter  place,  and 
therefore  the  Federal  court  in  Illinois  has  jurisdiction. 
(United  States  v.  Homer,  44  Fed.  Rep.  677.) 

Louisiana. — That  all  prosecutions  for  crimes  or 
offenses  hereafter  committed  in  either  of  said  dis- 
tricts, shall  be  cognizable  within  such  district;  and 
all  prosecutions  for  crimes  or  offenses  heretofore 
committed  in  the  district  of  Louisiana  shall  be 
commenced  and  proceeded  with  as  if  this  act  had 
not  been  passed.  (21  U.  S.  Stats.  507.)  All  prose- 
cutions for  crimes  or  offenses  hereafter  committed 
in  either  of  the  divisions  shall  be  cognizable  within 
such  division;  provided,  that  all  crimes  and  offenses 
heretofore  committed  within  the  divisions  created 
by  this  act  shall  be  prosecuted,  tried  and  deter- 
mined in  the  same  manner  and  with  the  same 
effect  as  if  this  act  had  not  been  passed.  (25  U. 
S.  Stats.  438.) 

Michigan. — Any  person  charged  with  violating 
any  of  the  penal  or  criminal  statutes  of  the  United 
States  of  which  the  said  circuit  or  district  courts 
of  the  western  district  have  jurisdiction  shall  be 
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proceeded  against  by  indictment  or  otherwise  with- 
in the  division  of  said  district  where  the  alleged 
offense  or  offenses  shall  be  committed,  and  shall 
have  his  or  her  trial  at  a  term  of  the  said  court 
held  in  said  division,  unless  for  cause  shown  the 
judge  shall  otherwise  direct;  and  one  grand  and 
one  petit  jury  only  shall  be  summoned  and  serve 
in  both  said  courts  at  each  term  thereof;  and  jurors 
shall  be  selected  and  drawn  from  the  division  of 
the  said  district  in  which  they  reside,  and  in  whicli 
the  terms  of  the  said  circuit  and  district  courts  to 
which  they  are  summoned  are  held.  (20  U.  S. 
Stats.  175;  1  Sup.  Rev.  Stats.  3T5.) 

Mississippi. — That  all  crimes  and  offenses  here- 
tofore committed  within  the  counties  of  Bolivar 
and  Sunflower  shall  be  prosecuted,  tried,  and  de- 
termined in  the  same  manner  and  with  the  same 
effect  as  if  this  act  had  not  been  passed.  (Ap- 
proved April  11,  1888;  25  U.  S.  Stats.  84.) 

Missouri. — All  offenses  hereafter  committed  in 
either  of  said  divisions  shall  be  cognizable  and  in- 
dictable within  the  division  where  submitted;  and 
all  grand  and  petit  jurors  summoned  for  service  in 
each  division  shall  be  inhabitants  thereof .  And  all 
offenses  heretofore  committed  within  said  district 
shall  be  prosecuted  and  tried  as  if  this  act  had  not 
passed.     (20  U.  S.  Stats.  263;  1  Sup.  Rev.  Stats. 

393.) 

Ohio,  northern  district.  —  All  offenses  com- 
mitted in  either  of  the  subdivisions  shall  be  cog- 
nizable and  indictable  within  said  division.  (20 
U.  S.  Stats.  101;  1  Sup.  Rev.  Stats.  338.) 

Ohio — All  prosecutions  for  crimes  or  offenses 
hereafter  committed  in  either  of  the  subdivisions 
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shall  be  cognizable  within  such  division;  and  all 
prosecutions  for  crimes  or  offenses  heretofore  com- 
mitted within  either  of  said  counties  taken  as  afore- 
said from  the  northern  district,  or  committed  in 
the  southern  district  as  heretofore  constituted,  shall 
be  commenced  and  proceeded  with  as  if  this  act 
had  not  been  passed.  (21  U.  S.  Stats.  63;  1  Sup. 
Rev.  Stats.  608.) 

Tennessee. — All  prosecutions  for  crimes  or  of- 
fenses hereafter  committed  in  either  of  the  subdi- 
visions phall  be  cognizable  within  such  division; 
and  all  prosecutions  for  crimes  or  offenses  hereto- 
fore committed  within  said  county  taken  as  afore- 
said from  the  middle  district,  or  committed  in  the 
eastern  district  as  hitherto  constituted,  shall  be 
commenced  and  proceeded  with  as  if  this  act  had 
not  been  passed.  (21  U.  S.  Stats.  175;  1  Sup. 
Rev.  Stats.  347.) 

Texas. — ^And  all  prosecutions  in  either  of  said 
districts  for  offenses  against  the  laws  of  the  United 
States  shall  be  tried  in  that  division  of  the  district 
to  which  process  for  the  county  in  which  said  of- 
fenses are  committed  is  by  said  section  required  to 
be  returned.  And  all  writs  and  recognizances  in 
said  prosecutions  shall  be  returned  to  that  division 
in  which  said  prosecutions  by  this  act  are  to  be 
tried.  (21  U.  S.  Stats.  198;  1  Sup.  Rev.  Stats. 
551.) 

Note. — The  circuit  court  of  the  United  States  for  the 
eastern  district  of  Texas  had  jurisdiction  to  try  defendant 
for  the  offense  of  murder  committed  prior  to  the  passage 
of  the  Act  of  1889,  in  the  Public  Land  Strip,  no  prosecu- 
tion for  the  offense  having  been  commenced  before  the  act 
was  passed.     (Cook  v.  United  States,  138  U.  S.  157.) 
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§  83*  Civil  actions  and  suits  to  1»e 
brought  only  in  district  ipcrl&ere  defend- 
ant is  InliaMtant. — And  no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  in  any 
other  district  than  that-  whereof  he  is  an  inhabi- 
tant; but  where  the  jurisdiction  is  founded  only  on 
the  fact  that  the  action  is  between  citizens  of  dif- 
ferent States,  suits  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plaintiff  or 
the  defendant.  (CI.  4,  Act  of  March  3,  1875,  as 
amended  by  Act  of  March  3,  1887;  Aug.  13, 1888; 
25  U.  S.  Stats.  433.     See  Rev.  Stats,  sec.  739.) 

§  83  a.  Civil  actions  and  suits,  where  brought. 

— When  the  jurisdiction  depends  upon  the  existence  of  a 
Federal  question,  or  upon  grounds  other  than  the  citizen- 
ship of  the  parties,  the  defendant  must  be  sued  in  the  dis- 
trict of  his  domicile;  but  when  the  jurisdiction  depends 
upon  the  citizenship  of  the  parties,  the  suit  may  be 
brought  in  the  district  in  which  either  the  plaintiff  or  defend- 
ant resides.^  So  an  alien,  an  inhabitant  of  a  foreign  coun- 
try temporarily  within  the  jurisdiction  of  a  Federal  court, 
cannot  be  sued  there  by  citizens  of  that  place,  under  the 
Act  of  1888.^  A  suit  cannot  be  maintained  in  the  district 
of  New  Jersey  against  the  commissioner  of  patents,  whose 
official  residence  is  in  the  District  of  Columbia.®  A  cir- 
cuit court  in  Missouri  has  no  jurisdiction  of  an  action 
against  a  corporation  created  by  the  State  of  Mississippi, 
and  having  its  principal  office  there  for  damages  for  acts 
amounting  to  a  violation  of  the  Interstate  Commerce  Law, 
though  defendant  has  an  office  and  an  agent  in  Miseouri, 
and  plaintiff  resides  there,  and  though  the  petition  shows 
a  cause  of  action  at  common  law."*  A  suit  to  enforce  a 
lien  or  trust  may  be  brought  in  the  district  where  the 
property  is  situated  and  where  some  of  the  defendants 
claiming  an  equitable  lien  thereon  reside,  although  neither 
the  plaintiffs  nor  the  defendant  who  owns  the  property  re- 
side in  that  district.^    An  action  by  a  citizen  of  Ohio  to 
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enforce  a  claim  to  property  in  Vermont,  against  citizens 
of  that  State  and  of  New  York  and  Maine,  is  properly 
brought  in  the  United  States  circuit  court  for  the  district 
of  Vermont,  under  the  Act  of  Congress  of  March  3, 
1887.®  The  provisions  of  the  act  of  Congress  prescribing 
the  district  in  which  a  suit  shall  be  bro  jght  do  not  apply 
to  cases  removed  from  State  courts.^ 

1  St.  Louis,  v.  &  T.  H.  R.  Co.  ▼.  Terre  Haute  &  I.  R  Ck>.,  33  Fed. 
Rep.  385:  Rawley  r.  Southern  Pac.  R.  Co.,  33  Fed.  Rep.  305. 

2  Meyers  ▼.  Herrera.  41  Fed.  Rep.  65. 

3  niiugsworth  ▼.  Atha,  42  Fed.  Rep.  141. 

4  Connor  ▼.  Vickaburgfr  M.  R.  Co.,  36  Fed.  Rep.  27& 

5  Langdon  ▼.  Central  R.  &  Bkg.  Co.  Ga.  2  L.  R.  A.  120. 

6  Carpenter  ▼.  Talbot,  33  Fed.  Rep.  537. 

7  Crocker  Nat.  Bank    ▼.  Pagenstecher,  44  Fed.  Rep.  705;    Fales  ▼. 
Chicago  M.  &  St.  P.  R.  Co..  32  Fed  Rep.  673. 

§  83  b.  Jurisdiction  depending  only  on  ad- 
verse citizenship.  — Where  Federal  jurisdiction  depends 
only  on  adverse  citizenship  of  parties,  under  the  act  of 
C  -ngress  of  March  3,  1887,  the  plaintiff  may  sue  defend- 
ant, either  in  the  Federal  district  in  which  he  resides,  or 
in  that  in  which  the  defendant  resides;  the  act  confines 
him  to  such  districts.  ^  Where  the  defendants  are  resi- 
dents of  different  States,  and  jurisdiction  exists  on  the 
eround  of  citizenship  only,  the  suit  may  be  brought  in  the 
district  where  either  of  the  defendants  resides.'^  When 
jurisdiction  is  founded  on  any  of  the  grounds  specially 
mentioned  in  the  act  of  1875,  as  amended,  except  diverse 
citizenship,  the  suit  may  be  brought  in  the  district  of  de- 
fendant's residence;  but  where  founded  solely  on  the 
ground  of  adverse  citizenship,  it  Hhall  be  brought  only  in 
the  district  of  the  residence  of  either  party. ^  A  citizen  of 
one  State  can  sue  in  the  Federal  court  in  the  district  of 
his  residence  a  corporation  of  another  State,  where  juris- 
diction depends  only  on  citizenship.^  Where  plaintiff  is 
a  citizen  of  Massachusetts,  and  defendant  a  corporation 
created  by  the  law  of  Rhode  Island,  as  welt  as  by  the  law 
of  Massachusetts,  the  suit  may  be  brought  in  the  Federal 
court  for  the  fihode  Island  district.^  Under  the  act  of 
1888,  an  action  by  a  non-resident  against  a  partnership, 
whose  members  are  residents  of  different  States  and  dis- 
tricts, may  be  brought  in  the  district  of  the  residence  of 
DxsTY  Removals. —12. 
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one  of  them.*  Where  jurisdiction  depends  on  citizenship, 
and  there  are  several  plaintiffs  who  are  jointly  interested, 
they  must  all  be  residents  of  the  district  in  which  suit  is 
brought,  if  it  is  not  brought  in  the  district  of  the  defend- 
ant's residence.^ 

1  Gavin  ▼.  Vance,  33  Fed.  Rep.  84;  Fales  ▼.  Chicago,  M.  &  St.  P.  R. 
Co.,  32  Fed.  Rep.  673;  Short  v.  Chicago.  M.  &  St.  P.  R.  Co.,  33  Fed.  Rep. 
114;  Bank  of  Winona  v.  Avery,  34  Fed.  Rep.  81. 

2  Rawitzerv.  Wyatt,  40  Fed.  Rep.  609. 

3  McCormick  v.  Walthers,  134  U.  S.  41. 

4  Bostwick  V.  American  Finance  Co.,  43  Fed.  Rep.  897;  Rawley  ▼. 
Southern  Pac.  R.  Co.,  33 Fed.  Rep.  305. 

5  Page  V.  Fall  River  W.  &  P.  Co.,  31  Fed.  Rep.  2S7. 

6  Rawitzer  v.  Wyatt,  40  Fed.  Rep.  609. 

7  Smith  v.  Lyon,  38  Fed.  Rep.  53. 

83  c.  Defendant  can  be  sued  only  in  the  dis- 
trict where  he  is  inhabitant. — A  Federal  circuit  court 
cannot  take  cognizance  of  a  suit  against  a  party,  in  a  dis- 
trict of  which  he  is  not  an  inhabitant,  ^  unless  he  consents 
or  waives  his  right  to  object,  except  where  the  jurisdiction 
of  the  circuit  court  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States.^  The  fact 
that  a  railroad  company  keeps  an  office  and  agent  in  a 
Federal  judicial  district  outside  of  the  State  which  char- 
tered it,  and  in  which  are  its  road  and  chief  office,  will  not 
make  it  an  inhabitant  of  such  district.^  The  right  of  a 
defendant  to  object  to  being  sued  in  a  district  of  which  he 
is  not  an  inhabitant  is  personal  to  himself,  and  he  may 
insist  upon  or  waive  that  richt  as  he  chooses.*  The  privi- 
lege accorded  to  a  defendant,  to  be  sued  only  in  the 
district  of  which  he  is  an  iohabitant,  is  waived  by  tiling  a 
general  appearance  and  answering  to  its  merits.^  Even  if 
the  act  confers  a  privilege  merely,  it  is  not  waived  by  a 
formal  appearance  entered  on  the  first  rule -day,  followed 
on  the  second  rule-day  by  an  assertion  of  the  right  to  be 
sued  only  in  the  district  of  his  residence.*  Where  defend- 
ant is  not  an  inhabitant  of  the  district  wherein  the  suit  is 
brought,  he  may  assert  his  objection  to  being  served  out 
of  the  district  of  his  residence  by  demurrer  as  well  as  by 
motion  to  dismiss.^ 

1  Yuba  County  v.  Pioneer  Qold  Mining  Co.,  32  Fed.  Rep.  ISa 

2  Halstead  ▼.  Manning.  34  Fed.  Rep.  565. 
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3  Connor  ▼.  Vicksburg  etc.  R.  Co.,  36  Fed.  Hep.  273. 

4  PuroeU  ▼.  British  etc.  Co.,  42  Fed.  Bep.  465. 

5  Norris  v.  Atlas  Steamship  Co.,  37  Fed.  Rep.  279. 

6  Reinstadler  v.  Beeves,  33  Fed.  Bep.  308. 

7  Miller-Magee  Co.,  ▼.  Carpenter,  34  Fed.  Bep.  443;  Beinstadler  v. 
Beeves.  33  Fed.  Bep.  308. 

§  83  d.  Application  of  rule  to  corporations. — Un- 
der the  Act  of  1887  as  corrected  by  the  Act  of  Aug.  13, 1888, 
a  New  York  corporation  having  its  principal  office  in  that 
state  and  doing  business  in  Illinois,  cannot  be  sued  in  the 
Federal  court  of  Illinois.^  A  corporation  is  not  a  resident 
of  a  district  so  as  to  be  suable  therein  without  its  consent 
under  this  act  merely  because  it  has  an  office  and  agent 
in  the  district  for  the  transaction  of  its  business.'^  So  a 
Connecticut  corporation  having  an  office  and  agent  in  the 
southern  district  of  California  cannot  be  sued  there  by  a 
citizen  of  Mexico.'  So,  a  company  incorporated  under 
the  laws  of  a  foreign  country,  having  offices  in  New  York 
and  its  piers  for  the  lading  and  unlading  of  cargoes  in 
New  Jersey,  but  whose  monetary  operatioos  are  conducted 
in  New  York,  is  not  suable  in  New  York  under  the  Act 
of  1887,  sec.  1.  *  A  corporation  created  by  one  State  is  not  a 
resident  of  another  State  in  which  it  does  business  within 
the  meaning  of  the  act  defining  the  district  in  which  suit 
shall  be  brought.^  That  all  the  directors  of  a  corporation 
reside  in  the  State,  and  its  annual  elections  are  held  there 
does  not  make  a  foreign  corporation  a  resident.®  Corpo- 
rations are  citizens  and  residents  of  the  State  under  the 
laws  of  which  they  were  created,  and  cannot  acquire  a 
residence  in  another  State  within  the  meaning  of  the  Act 
of  March  3,  1887.' 

1  Preston  ▼.  Fire  Exting.  M.  Co.,  20  Ohio  L.  J.  423. 

2  Bensigner  S.  A.  C.  Begister  Co.,  ▼.  National  Cash  Begister  Co.,4Z 
Fed.  Bep.  8:  Fales  ▼.  Chicaxp  etc.  B.  Co.,  32  Fed.  Bep.  673;  Henning 
V.  West.  Union  Tel.  Co.,  43  Fed,  Bep.  97. 

3  Denton  ▼.  International  Co.,  13  Sawy.  355. 

4  Hohorst  ▼.  Hamburg- Amer.  P.  Co.,  38  Fed.  Bep.  273. 

5  National  Typographic  Co.  v.  New  York  Typographic  Co.,  44  Fed. 
Bep.  711. 

6  Filli  V.  Delaware,  L.  &  W.  B.  Co.,  37  Fed.  Bep.  65:  Fales  v.  Bailway 
Co..  32  Fed.  Bep.  673. 

7  Fales  v.  Chicago  M.  &  St.  P.  B.  Co..  32  Fed.  Bep.  673;  McBribe  v 
Grand  De  Tour  Plow  Co.,  40  Fed.  Bep.  162;  Booth  v.  St.  Louis  Fire  Eng. 
Co.,  40  Fed.  Bep.  I. 
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§  83  e.  Oontraory  view. — The  rulines,  however,  in 
the  various  circuits  are  not  harmonious,  tor  it  has  been 
held  that  where  a  corporation  comes  into  a  judicial  dis- 
trict of  another  State  and  there  carries  on  business,  it  is 
an  inhabitant  of  said  district,  under  the  act  of  1887,  and 
is  suable  in  the  circuit  court  of  the  United  States  of  said 
district.^  Where  plaintiff  is  a  citizen  of  Mexico,  and  de- 
fendant is  a  Texas  railroad  corporation,  whose  principal 
office  is  in  the  eastern  district  of  Texas,  and  whose  rail- 
road extends  into  the  western  district,  in  which  it  has 
agents  to  transact  its  ordinary  business,  by  the  Revised 
Statutes  of  Texas,  article  1198,  subdivision  21,  defendant 
may  be  sued  in  any  county  into  which  its  railroad  extends, 
and  process  may  be  served  on  its  local  agent  (art.  1223); 
suit  may  be  brought  in  the  western  district.^  A  railroad 
company,  whose  road  extends  from  Atlanta,  Ga.,  through 
South  Carolina  to  Charlotte,  N.  C,  the  office  of  its  divis- 
ion superintendent  being  in  Atlanta,  may  be  sued  in  the 
Georgia  court  by  a  citizen  of  Georgia,  for  personal  injuries 
received  while  traveling  on  its  road  in  South  Carolina, 
especially  where  it  appears  that  the  train  on  which  the 
accident  happened  was  being  operated  under  the  superin- 
tendent's control.^  The  act  of  1887  does  not  oust  said 
courts  of  jurisdiction  of  a  suit  against  a  foreign  corpora- 
tion which  has  agreed,  as  a  condition  of  the  right  to  tran  s- 
act  business  in  the  State,  to  submit  to  be  sued  there.  ^ 

1  Riddle  ▼.  New  York  L.  E.  &  W.  R.  Co..  39  Fed.  Rep.  290.    See 
Hirsckl  v.  J.  I.  Case  T.  M.  Co.,  42  Fed.  Rep.  803. 

2  ZambrlQO  v.  Galveston  H.  &  S.  A.  R.  Co.,  38  Fed.  Rep.  449. 

3  Hilb  V.  Richmond  &  D.  R.  Co.,  37  Fed.  Rep.  660. 

4  Consolidated  Store  Service  Co.  v.  Lamson  Consolidated  Store  Serv- 
ice Co.,  41  Fed.  Rep.  833 

§  84.  Suitff  for  intental  reT-enue  taxes, 
^'here  to  toe  brougrl^t* — ^Taxes  accruing  under 
any  law  providing  internal  revenue  may  be  sued 
for  and  recovered  either  in  the  district  where  the 
liability  for  such  tax  occurs,  or  in  the  district  where 
the  delinquent  resides.     (Rev.  Stats,  sec.  733.) 

Note. — A  suit  for  taxes  cannot  be  brought  in  any  other 
district  than  where  the  tax  accrues,  or  where  the  defend- 
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ant  resides.  (U.  S.  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  10 
Ben.  144.) 

§  85.  l¥lieit  land  Ues  in  diflTerent  dis- 
tricts ofsame  State. — ^Any  suit  of  a  local  na- 
ture, at  law  or  in  equity,  where  the  land  or  other 
subject-matter  of  a  fixed  character  lies  partly  in  one 
district  and  partly  in  another,  within  the  same 
State,  may  be  brought  in  the  circuit  or  district 
court  of  either  district;  and  the  court  in  which  it  is 
brought  shall  have  jurisdiction  to  hea'r  and  decide 
it,  and  to  cause  mesne  or  final  process  to  be  issued 
and  executed,  as  fully  as  if  the  said  subject-matter 
were  wholly  within  the  district  for  which  such 
court  is  constituted.     (Rev.  Stats,  sec.  742.) 

§  86*  '  Suits  not  olT  a  local  nature  in 
States     containing^     seT-eral     districts* — 

When  a  State  contains  more  than  one  district,  every 
suit  not  of  a  local  nature  in  the  circuit  or  district 
courts  thereof,  against  a  single  defendant,  inhabi- 
tant of  such  State,  must  be  brought  in  the  district 
where  he  resides;  but  if  there  are  two  or  more  de- 
fendants residing  in  difierent  districts  of  the  State, 
it  may  be  brought  in  either  district,  and  a  dupli- 
cate writ  may  be  issued  against  the  defendants,  di- 
rected to  the  marshal  of  any  other  district  in  which 
any  defendant  resides.  The  clerk  issuing  the  dupli- 
cate writ  shall  indorse  thereon  that  it  is  a  true  copy 
of  a  writ  sued  out  of  the  court  of  the  proper  district; 
and  such  original  and  duplicate  writs,  when  exe- 
cuted and  returned  into  the  office  from  which  they 
issue,  shall  constitute  and  be  proceeded  on  as  one 
suit;  and  upon  any  judgment  or  decree  rendered 
therein,   execution  may  be  issued,  directed  to  the 
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marshal  of  any  district  in  the  same  State.  (Rev. 
Stats,  sec.  740.) 

Note.  — This  section  applies  to  suits  in  equity  as  well 
as  actions  at  law  (Winter  v.  Ludlow,  3  Phila.  464);  but 
has  no  application  where  defendant  resides  as  fully  in  all 
the  districts  of  the  State  as  in  any  one  of  them,  as  in  case 
of  a  corporation.  (Locomotive  Co.  v.  Railway  Co.,  10 
Blatcbf.  292.)  If  defendant  is  merely  a  nominal  party, 
the  circuit  court  of  that  district  has  no  jurisdiction,  and 
the  action  must  be  brought  in  the  district  court.  (Sackett 
Harb.  Bk.  v.  Barry,  9  Blatchf.  154.)  So  a  stockholder 
is  a  nominal  party  in  a  suit  against  the  directors  to  hold 
them  personally  liable.  (Sackett  Harb.  Bk.  v.  Barry,  9 
Blatchf.  154.) 

§  87*.  Suits  of*  a.  local  nature  in  States 
containing:  several  districts. — In  suits  of  a 
local  nature,  where  the  defendant  resides  in  a  dif- 
ferent district  in  the  same  State  from  that  in  which 
the  suit  is  brought,  the  plaintiff  may  have  original 
and  final  process  against  him,  directed  to  the  mar- 
shal of  the  district  in  which  he  resides.  (Rev. 
Stats,  sec.  741.) 

§  88.     Rule    in    particular    States. — ^In 

Georgia. — All  suits  not  of  a  local  nature  in  the  cir- 
cuit and  district  courts  for  the  southern  district  of 
Georgia,  against  a  single  defendant  inhabitant  of  said 
State,  must  be  brought  in  the  division  of  the  district 
where  he  resides;  but  if  there  are  two  or  more 
defendants  residing  in  different  divisions  of  the 
district,  such  suits  may  be  brought  in  either 
division.  All  issues  of  fact  in  said  suits  shall  be 
tried  at  a  term  of  the  court  held  in  the  division 
where  the  suit  is  so  brought.  (21  U.  S.  Stats.  63; 
1  Sup.  Rev.  Stats.  508,) 
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In  Illinois.  That  all  civil  suits  not  of  a  local 
nature,  and  criminal  prosecutions,  must  be  brought 
in  the  division  of  the  said  northern  district  of  Illi- 
nois where  the  defendant  or  defendants  reside  or 
the  offense  is  committed;  but  if  there  are  two  or 
more  defendants  in  civil  suits  residing  in  the  differ- 
ent divisions  or  districts,  the  action  may  be  brought 
in  either  in  which  either  of  the  defendants  may  re- 
side. When  the  defendant  is  a  non-resident  of  the 
district,  action  may  be  brought  in  either  division 
of  said  district  wherein  the  defendant  may  be 
found.     (24  U.  S.  Stats,  sec.  442.) 

In  Indiana. — In  the  district  of  Indiana  all  ac- 
tions of  which  the  circuit  and  all  district  courts 
have  jurisdiction  may  be  instituted  in  said  courts, 
respectively,  held  at  New  Albany  and  Evansville, 
in  the  first  instance,  by  filing  the  proper  pleadings 
or  other  papers  in  the  offices  of  the  deputy  clerks 
performing  the  duties  of  clerks  of  said  courts  re- 
spectively; and  all  proper  and  lawful  process  shall 
issue  therefrom  in  the  same  manner  as  from  other 
circuit  and  district  courts  in  like  cases.  (Rev. 
Stats,  sec.  743.) 

In  Iowa. — In  the  district  of  Iowa  all  suits  not 
of  a  local  nature  in  the  district  court,  against  a 
single  defendant,  inhabitant  of  such  State,  must 
be  brought  in  the  division  of  the  district  where  he 
resides;  but  if  there  are  two  or  more  defendants 
residing  in  different  divisions  of  the  district,  such 
suits  may  be  brought  in  either  division,  and  dupli- 
cate writs  may  be  sent  to  the  other  defendants. 
The  clerk  issuing  the  duplicate  writ  shall  indorse 
thereon  that  it  is  a  true  copy  of  a  writ  sued  out 
of  a  court  in  the  proper  division  of  the  district; 
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and  the  original  and  duplicate  writs,  when  exe- 
cuted and  returned  into  the  office  from  which  they 
issue,  shall  constitute  and  be  proceeded  in  as  one 
suit.  All  issues  of  fact  in  such  suits  shall  be  tried 
at  a  term  of  the  court  held  in  the  division  where 
the  suit  is  so  brought.  (Kev.  Stats,  sec.  744.)  That 
all  civil  suits  not  of  a  local  nature  which  shall  be 
hereafter  brought  in  the  circuit  or  district  court 
of  the  United  States  in  said  districts,  must  be 
brought  in  the  division  of  the  district  where  the 
defendant  or  defendants  reside;  but  if  there  aro 
two  or  more  defendants  residing  in  different  divis- 
ions the  plaintiff  may  sue  in  either  one  of  the 
divisions  in  which  a  defendant  resides.  All  issues 
of  fact  triable  in  either  of  said  courts  shall  be  tried 
in  the  division  where  the  defendant  or  one  of  the 
defendants  resides,  unless  by  consent  of  both  par- 
ties the  case  shall  be  removed  to  some  other  divis- 
ion. When  the  defendant  is  a  non-resident  of  the 
district  suit  may  be  brought  in  any  other  division 
where  property  or  the  defendant  is  found.  (Sec.  2 
of  21  U.  S.  Stats.  155;  22  U.  S  Stats.  176.)  Causes 
moved  from  any  of  the  courts  of  the  State  of  Iowa 
to  the  circuit  court  of  the  United  States  shall  be 
removed  to  the  circuit  court  in  the  division  in 
which  said  State  court  is  held.  (22  U.  S.  Stats, 
•sec.  176.) 

In  Kansas. — ^That  all  civil  suits  not  of  a  local 
character  which  shall  be  hereafter  brought  in  either 
of  said  divisions  against  a  single  defendant,  or  where 
all  the  defendants  reside  in  the  same  division  *  of 
said  district,  shall  be  brought  in  the  division  in 
which  the  defendant  or  defendants  reside,  but  if 
there  are  two  or  more  defendants  residing  in  differ- 


141  ORIGINAL  AND   CONCURRENT.  §  88 

ent  divisions  such  suit  may  be  brought  in  either 
division,  and  all  mesne  and  final  process  subject  to 
the  provisions  of  this  act,  issued  in  either  of  said 
divisions,  may  be  served  and  executed  in  either  or 
both  of  the  divisions.      (26  U.  S.  Stats,  sec.  129.) 

In  Kentucky. — In  the  district  of  Kentucky 
the  clerks  of  the  circuit  and  district  courts,  re- 
spectively, upon  issuing  original  process  in  a  civil 
action,  shall  make  it  returnable  to  the  court  near- 
est to  the  county  of  the  residence  of  the  defend- 
ant, or  of  that  defendant  whose  county  is  nearest 
a  court,  if  he  have  information  sufficient,  and  shall 
immediately,  upon  payment  by  the  plaintiff  of  his 
fees  accrued,  send  the  papers  filed  to  the  clerk  of 
the  court  to  which  the  process  is  made  returnable; 
and  whenever  the  process  is  not  thus  made  return- 
able, any  defendant  may,  upon  motion,  on  or  before 
the  calling  of  the  cause,  have  it  transferred  to  the 
court  to  which  it  should  have  been  sent  had  the 
clerk  known  the  residence  of  the  defendant  when 
the  action  was  brought.     (Rev.  Stats,  sec.  745.) 

In  Louisiana. — That  all  suits  not  of  a  local 
nature  in  the  circuit  and  district  courts,  against  a 
single  defendant,  inhabitant  of  said  State,  must  be 
brought  in  the  district  where  he  resides,  but  if 
there  are  two  or  more  defendants,  residing  in  dif- 
ferent districts,  such  suits  may  be  brought  in  either 
district.  (Sec.  2,  21  U.  S.  Stats.  507.)  That  if 
there  be  more  than  one  defendant  and  they  reside 
in  different  divisions  of  the  district,  the  plaintiff 
may  sue  in  either  division,  and  send  duplicate  writ 
or  writs  to  the  other  defendants;  and  the  said 
writs,  when  executed  and  returned  into  the  court 
from  which  they  issued,  shall   constitute  one  suit 
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and  be  proceeded  in  accordingly.  (25  U.  S.  Stats. 
387;  25  XJ.  S.  Stats.  438.)  That  all  causes  triable 
in  either  of  the  courts  of  said  western  district 
shall  be  tried  in  the  division  to  which  the  process 
is  returnable  under  the  provisions  of  this  act,  un- 
less by  consent  of  all  parties  the  cause  be  removed 
to  some  other  division  of  said  district.  (Sec.  3,  25 
U.  S.  Stats  388;  25  U.  S.  Stats.  438.) 

Michigan,  western  district, — ^That  all  suits 
and  proceedings  hereafter  to  be  brought  in  the  said 
circuit  or  district  courts  of  the  western  district  of 
Michigan,  not  of  a  local  nature,  shall  be  brought  in 
a  court  of  a  division  of  the  district  where  the  de- 
fendant resides;  but  if  there  be  more  than  one  de- 
fendant, and  they  reside  in  diflferent  divisions  of 
the  district,  the  plaintiff  may  sue  in  either  division, 
and  send  duplicate  writ  or  writs  to  the  other  de- 
fendants, on  which  the  plaintiff,  or  his  attorney, 
shall  indorse,  that  the  writ  thus  sent  is  a  copy  of  a 
writ  sued  out  of  a  court  of  the  proper  division  of 
the  said  district;  and  the  said  writs  when  executed 
and  returned  into  the  office  from  which  they  issued 
shall  constitute  one  suit,  and  be  proceeded  in  ac- 
cordingly. (20  U.  S.  Stats.  175;  1  Sup.  Rev. 
Stats.  375.) 

Mississippi. —  That  hereafter  all  suits  to  be 
brought  in  either  of  said  courts  not  of  a  local  na- 
ture shall  be  brought  in  the  division  where  the  de- 
fendants, or  either  of  them,  reside;  but  if  there  be 
more  than  one  defendant,  and  they  reside  in  differ- 
ent divisions,  or  any  of  them  reside  in  the  southern 
judicial  district  of  Mississippi,  the  plaintiff  may  sue 
in  either  division  or  district,  and  send  duplicate 
writs  to  the  other  division  or  district,  directed  to 
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the  marshal  of  the  district  where  he  or  they  may 
reside,  on  which  said  writs  shall  be  indorsed  by  the 
plaintiff  or  his  attorney,  that  the  same  is  a  dupli- 
cate of  the  original  writ  sued  out  of  the  district 
court  of  the  proper  div^ision  or  district;  but  when- 
ever a  defendant  is  sued  out  of  the  division  of  his 
residence,  and  is  not  joined  with  a  co-defendant 
whose  residence  is  in  the  division  where  the  suit  is 
brought,  he  may,  before  pleading  therein,  on  mo- 
tion and  on  affidavit  of  the  division  of  his  residence, 
change  the  venue  to  the  court  of  the  division  of 
his  residence,  which  suit  shall  stand  for  trial  at  the 
first  term  of  the  court  to  which  the  venue  may  be  so 
changed;  but  any  cause  may,  by  written  consent  of 
both  parties  or  their  attorneys  of  record,  be  trans- 
ferred to  the  court  of  either  division,  without  re- 
gard to  the  division  of  the  residence  of  the  defend- 
ants, and  whether  such  cause  be  now  pending  or  be 
instituted  hereafter.     (22  U.  S.  Stats.  101.) 

Missouri,  western  district.  —  All  civil  suits 
not  of  a  local  character  which  shall  be  hereafter 
brought  in  the  district  or  circuit  courts  of  the 
United  States  for  the  western  district  of  Missouri, 
in  either  of  said  divisions  against  a  single  defend- 
ant, or  where  all  the.  defendants  reside  in  the  same 
division  of  said  district,  shall  be  brought  in  the 
division  in  which  the  defendant  or  defendants 
reside;  but  if  there  are  two  or  more  defendants 
residing  in  different  divisions,  such  suit  may  be 
brought  in  either  division,  and  all  mesne  and  final 
process  subject  to  the  provisions  of  this  act,  issued 
in  either  of  said  divisions,  may  be  served  and  exe- 
cuted in  either  or  both  of  the  divisions.  (20  XJ.  S. 
Stats.  263;  1    Sup.  Eev.   Stats.  393.)     That  here- 
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after  all  suits  to  be  brought  in  the  courts  of  the 
United  States  in  Missouri,  not  of  a  local  nature, 
shall  be  brought  in  the  division  having  jurisdiction 
over  the  county  where  the  defendants,  or  either  of 
them,  reside;  but  if  there  be  more  than  one  defend- 
ant, and  a  part  of  them  reside  in  different  divis- 
ions or  districts  of  said  State,  the  plaintiff  may  sue 
in  either  division  of  either  district  where  one  of 
such  defendants  resides,  and  send  duplicate  writs 
to  the  other  division  or  district  directed  to  the 
marshal  of  said  district,  on  which  said  writs  shall 
be  indorsed,  by  the  plaintiff  or  his  attorney,  that 
the  same  is  a  duplicate  of  the  original  writ  sued 
out  of  the  court  of  the  proper  division  and  district. 
(Sec.  4,  24  U.  S.  Stats.  424.) 

North  Dakota. — That  all  civil  suits  not  of  a 
local  character  now  pending  or  which  shall  be 
brought  in  the  district  or  circuit  coui*ts  of  the 
United  States  for  the  district  of  North  Dakota,  in 
either  of  the  said  divisions  against  a  single  defend- 
ant, or  where  all  the  defendants  reside  in  the  same 
divisions  of  said  district,  shall  be  bix)ught  in  the 
division  in  which  the  defendant  or  defendants 
reside,  or,  if  there  are  two  or  more  defendants  re- 
siding in  different  divisions,  such  suit  may  be 
brought  in  either  division,  and  all  mesne  and  final 
process  subject  to  the  provisions  of  this  act,  issued 
in  either  of  said  divisions,  may  be  served  and  ex- 
ecuted in  either  or  all  of  said  divisions.  All  issues 
of  fact  in  civil  causes  triable  in  any  of  the  said 
courts  shall  be  tried  in  the  division  where  the 
defendant  or  one  of  the  defendants  reside,  unless 
by  consent  of  both  parties  the  case  shall  be  removed 
to  some  other  division.     (26  U.  S.  Stats.  68.) 
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Ohio,  northern  district. — All  suits  not  of  a 
local  nature  in  the  circuit  and  district  courts 
against  a  single  defendant,  inhabitant  of  such 
State,  must  be  brought  in  the  division  of  the  dis- 
trict where  he  resides;  but  if  there  are  two  or  more 
defendants  residing  in  different  divisions  of  the 
district,  such  suits  may  be  brought  in  either  divis- 
ion. All  issues  of  fact  in  such  suits  shall  be  tried 
at  a  term  of  the  court  held  in  the  division  where 
the  suit  is  so  brought.  (20  XJ.  S.  Stats.  102;  1  Sup. 
Rev.  Stafea.  339.) 

Southern  district. — All  suits  not  of  a  local 
nature  in  the  circuit  and  district  courts  against  a 
single  defendant,  inhabitant  of  said  State,  must  be 
brought  in  the  division  of  the  district  where  he 
resides;  but  if  there  are  two  or  more  defendants 
residing  in  different  divisions  of  the  district,  such 
suits  may  be  brought  in  either  division.  All  issues 
of  fact  in  said  suits  shall  be  tried  at  a  term  of  the 
court  held  in  the  division  where  the  suit  is  so 
brought.  (21  U.  S.  Stats.  64;  1  Sup.  Rev.  Stats. 
509.) 

South  Dakota. — ^That  all  civil  suits  not  of  a 
local  nature  must  be  brought  in  the  division  of  the 
district  where  the  defendant  or  defendants  reside; 
but  if  there  are  two  or  more  defendants  residing  in 
different  divisions,  the  action  may  be  brought  in 
either  of  the  divisions  in  which  a  defendant  resides. 
(26  U.  S.  Stats.  14.) 

Tennessee,  eastern  district.  —  All  suits  not 

of  a  local  nature  in  the  circuit  and  district  courts 

against  a  single  defendant,  inhabitant  of  said  State, 

must  be  brought  in  the  division  of  the  district 

where  he  resides;  but  if  there  are  two  or  more  de- 
DUTY  Removals.— 13 
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fendants  residing  in  different  divisions  of  the  dis- 
trict, such  suits  may  Ije  brought  in  either  di>'ision. 
All  issues  of  fact  in  said  suits  shall  be  tried  at  a 
term  of  the  court  held  in  the  division  where  the 
suit  is  so  brought.  (21  U.  S.  Stats.  176;  1  Sup. 
Rev.  Stats.  548.) 

Tennessee,  western  district.  —  All  suits  not 
of  a  local  character  which  shall  be  hereafter 
brought  in  the  district  or  circuit  court  of  the 
United  States  for  the  western  district  of  Tennes- 
see, against  a  single  defendant,  or  where  all  the 
defendants  reside  in  the  same  division  of  said  dis- 
trict, shall  be  brought  in  the  division  in  which  the 
defendant  or  defendants  reside;  but  if  there  are 
two  or  more  defendants  residing  in  different  divis- 
ions, such  suit  may  be  brought  in  either  division, 
and  duplicate  writs  may  be  sent  to  the  other  de- 
fendants. The  clerk  issuing  such  duplicate  writs 
shall  indorse  thereon  that  it  is  a  true  copy  of  a 
writ  sued  out  in  the  proper  division  of  the  district, 
and  the  original  and  duplicate  writs,  when  executed 
and  returned  into  the  office  from  which  they  shall 
have  issued,  shall  be  proceeded  in  as  one  suit,  and 
all  issues  of  fact  in  such  suits  shall  be  tried  in  the 
division  where  the  suit  is  so  brought.  (20  U.  S. 
Stats.  236;  1  Sup.  Rev.  Stats.  385.) 

§  89.  Suits  1»y  assigrnee,  iprlieii  cogrni- 
sable* — Nor  shall  any  circuit  or  district  court 
have  cognizance  of  Iny  suit,  except  upon  foreign 
bills  of  exchange,  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor 
of  any  assignee,  or  of  any  subsequent  holder,  if 
such   instrument  be  payable  to  bearer,  and  be  not 
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made  by  any  corporation,  unless  such  suit  might 
have  been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assignment  or  transfer  had 
been  made.  (CI.  5,  of  Act  of  March  3,  1875,  as. 
amended  March  18,  1887,  24  U.  S.  Stats.  552; 
corrected  Aug.  13,  1888,  25  U.  S.  Stats.  433.) 

Note. — la  the  clause  **or  of  any  subsequent  holder  of 
such  instrument  be  payable  to  bearer,  and  be  not  made 
by  any  corporation,  in  Act  March  3,  1887,  sec.  1,  the 
word  **  of,"  before  the  words  **  such  instrument,"  should 
be  held  to  be  **if."  (Newgass  v.  New  Orleans,  33  Fed. 
Rep.  196.) 

§  89  a.  Suits  founded  on  contract. —By  the  provis- 
ions of  section  1  as  amended  it  was  intended  to  prohibit 
all  suits  by  an  assignee  of  a  chose  in  action  in  a  Federal 
court  where  the  original  assignor  could  not  maintain  the 
suit,  except  suits  on  foreign  bills  of  exchange,  and  except 
notes  made  payable  to  bearer  and  executed  by  a  corpora- 
tion.^ A  suit  founded  on  a  judgment  is  one  founded  on  a 
contract,  within  the  meaning  of  the  act,  making  the  right 
of  the  assignee  to  sue  to  depend  upon  the  right  of  his 
assignors  to  have  brought  suit  in  that  court,  if  no  assign- 
ment had  been  made.^  Where  the  assignor  of  a  judgment 
could  not  have  sued  in  the  original  proceedings  in  this 
court,  his  assignees  cannot  do  so  under  the  Act  of  1888.' 

1  Wilson  T.  Knox  Co..  43  Fed.  Bep.  481. 

2  Metcalf  t.  Watertown.  128  U.  S.  586. 

3  MiasisBippl  MUl  t.  Cohu.  3  Fed.  Hep.  865. 

§  89  b.    Assignments  to  confer  jurisdiction. — 

The  circuit  court  has  jurisdiction  of  a  controversy  between 
citizens  of  different  States,  although  property  was  con- 
veyed to  one  of  the  parties  to  enable  the  court  to  entertain 
the  suit;^  but  the  transfer  must  be  absolute;^  and  not 
merely  colorable,^  nor  collusive;^  and  a  party  having  an 
equitable  title  may  maintain  an  action  at  law  thereon.^ 
The  circuit  court  has  jurisdiction  in  a  real  action  for  the 
possession  of  land  brought  by  an  assignee  of  the  not^ 
and  mortgage.'  A  grantee  of  title  to  land  may  maintain 
an  action,  although  his  grantor  could  not.^ 
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1  McDonald  y.  Smalley,  1  Peters,  620;  Smith  t.  Kernochen,  7  How. 
198;  Osborne  t.  Brooklyn  City  R.  R.  Co.,  SBlatchf.  366;  Footev.  Hancock. 
15  Blatohf .  343;  Newby  v.  OrMfon  Cent.  R.  R.  Co.,  1  Sawy.  63;  Briggs 
T.  French,  2  Sum.  251;  Hoyt  t  .  Wright,  4  Fed,  Rep.  168. 

2  De  Laveaga  t.  Williams,  5  Sawy.  573. 

3  Maxwell  v.  Levy,  2  Dall  3^1;  Jones  t.  League,  18  How.  76;  Barney 
v.  Baltimore,  6  WaU.  280.    See  Richardson  v.  Mattison.  5  Biss.  31. 

4  Marion  y.  Fills,  9  Fed.  Rep.  367;  S.  C.  10  Fed.  Rep.  410;  Williams  y. 
Towne  of  Nottowa,  3  Moir.  Trans.  356;  De  Layeaga  y.  Williams,  5  Sawy. 
574;  Coffin  y.  Haggin,  11  Fed.  Rep.  219. 

5  Browne  y.  Browne,  1  Wash.  C.  C.  429;  Browne  y.  Arbunde.  1  Wash. 
C.  C.  484. 

6  Whiting  y.  Wellington,  10  Fed,  Rep.  810. 

7  Briggs  y.  French.  2  Sum.  251;  Seckel  y.  Backhaus,  7  Biss.  354. 
Contra:  MaxweU  y.  Leyy.  2  DaU.  381;  Hurst  y.  McNeU,  1  Wash.  C.  O.  70. 

§  89  c.  Assignee  of  choses  in  action. — Choses  in 
action  include  all  debts  and  all  claims  for  damages  for 
breach  of  contract;^  all  contracts,  promises,  and  covenants 
for  the  delivery  of  the  chattels  or  money;*  open  accounts 
or  unliquidated  accounts,  as  well  as  promissory  notes;^ 
and  all  torts  when  connected  with  contracts;^  but  not  torts 
arising  from  a  breach  of  some  duty  to  which  the  law  at- 
taches damages;'^  nor  does  the  term  apply  to  an  action  by 
an  assignee  to  recover  the  possession  of  the  chose  in  action 
or  damages  for  its  wrongful  detention,®  as  an  action  of  re- 
plevin to  recover  a  bank-bill;*^  nor  does  the  term  **  as- 
signee "  in  the  proviso  in  this  section  include  executors 
and  administrators;^  but  an  assignment  by  operation  of 
law,  as  to  an  assignee  in  insolvency  proceedings,  is  within 
the  proviso;*  or  of  a  receiver  in  such  proceedings.  ^^  The 
phrase  ''promissory  notes  negotiable  by  the  law  mer- 
chant" contemplates  notes  in  the  hands  of  a  &07ia./^  pur- 
chaser for  value,  subject  to  no  equities  in  favor  of  the 
maker.  ^^  All  cases  not  specially  within  the  exception  in 
this  section  are  within  the  general  operation  of  the  act;^'^ 
for  if  the  assignor  could  maintain  the  action  at  the  time 
the  suit  was  commenced,  the  assignee  may  sue.^'  The 
assignee  of  an  appearance  bail  may  sue,  although  the  mar- 
shal and  defendants  are  citizens  of  the  same  State.  ^^  The 
holder  of  a  foreign  bill  of  exchange  may  sue  in  the  circuit 
court, ^^  or  of  a  bank  bill;^*  or  he  may  sue  a  stockholder, 
although  the  note  i^  payable  to  be  irer."  The  holder  of  a 
note  may  sue  thereon  in  the  h  ederal  courts,  although  the 
nominal  payee  could  not,*^  or  although  the  payee  indorsed 
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it;"  and  so,  where  maker  and  payee  were  citizens  of  dif- 
ferent States;''^  but  if  both  maker  and  payee  are  citi- 
zens of  the  same  State,  an  indorsee  cannot  sue  in  the 
Federal  courts;^^  nor  can  he  sue  a  remote  indotser  if 
the  intermediate  mdorser  could  not;^^  but  if  the  indorsee 
and  the  immediate  indorsee  are  citizens  of  different 
States,  he  may  sue  in  the  circuit  court, ^  although  the 
intermediate  indorser  could  not.^^  If  a  note  does  not, 
under  the  laws  of  the  State,  possess  the  qualities  of  a 
negotiable  instrument,  the  assignee  cannot  sue.^^  The 
assignee  of  a  note  and  mortgage,  if  of  tl^e  requisite  citi- 
zenship, may  file  a  bill  to  foreclose  in  the  circuit  court;'''* 
but  if  they  are  assigned  by  delivery,  he  cannot  maintain 
the  action  if  the  assignor  and  mortgagor  are  citizens  of 
the  {lame  State ;''^^  so  of  the  assignee  of  a  bond  and  mort- 
gage. ^^  The  assignee  of  a  municipal  bond,  if  uegotiable, 
may  sue  in  the  circuit  court, ^^  or  of  a  negotiable  bond, 
althoui^h  the  obligor  aod  the  person  to  whom  it  was 
issued  were  citizenti  of  the  same  State.  ^  A  coupon  pay- 
able to  bearer  is  negotiable  by  the  law  merchant,  ^^  and 
the  holder  may  sue  in  the  Federal  courts ;^^  although  the 
party  from  whom  he  received  it  could  not  maintain  the 
action.^  An  equitable  assignee  of  a  claim  to  an  account 
cannot  sue  if  his  assignor  could  not.^^  The  assignee  of  a 
judgment  against  a  n)reign  debtor  may  file  a  bill  in  the 
circuit  court  to  set  aside  a  fraudulent  conveyance  made 
by  the  debtor;^^  and  so  can  the  assignee  of  a  judgment 
aeainst  an  indorser  of  a  bill  of  exchange.^"  If  the  assignee 
obtains  judgment  on  a  note  he  may  sue  to  enforce  a  lien 
on  certain  property  of  the  judgment  debtor.  ^^  An  assignee 
may  prosecute  an  action  founded  on  a  tore,  without  regard 
to  the  citizenship  oi  the  assignor;^  so  of  the  assignee  of  a 
right  of  action  for  damages  for  failure  to  protect  a  note 
from  protest.  ^^  Where  a  party  claims  through  an  assign- 
ment, he  must  affirmatively  show  that  the  action  might 
have  been  sustained  by  the  assignor.^  Since  the  Act  of 
1875  the  assignee  of  a  chose  m  action  may  sue  in  the 
Federal  court.°^ 

1  Bushneli  t.  Kennedy.  9  Wall.  387. 

2  Sheldonv.  Sill.  8How.  441 

3  Sere  t.  Pitot.  6  Cranch.  332;  WiUdoaon  t.  Wilkinson,  2  Ourt.  682. 

4  Bvuhnell  v.  Kennedy,  9  Wall.  387. 
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5  Barney  t.  Globe  Bank,  5  Blatchf .  107. 

6  Deahler  v.  Dodge.  16  How.  622. 

7  Deshler  v.  Dodge.  16  How.  622. 

8  Chappedelaine  t.  Dechenauz.  4  Cranch,  306;  ChildreM  t.  Emory.  8 
Wheat  642;  Mayer  v.  FouUcrod.  4  Wash  C.  O.  349. 

9  Sere  t.  Pitot,  6  Cranch.  332. 

10  Bradford  t.  Jenks,  2  McLean.  130. 

11  Gregg T.  Weston.  7  Bias.  360. 

12  BriggsT.  French,  2  Sum.  251. 

13  Chamberlain  t.  Eckert.  2  Bias.  126;  but  see  Thaztw  t.  Hatoh,  6  Mo- 
Lean.  68, 

14  Bobyshall  t.  Oppenheimer,  4  Wash  O  O.  482. 

15  Buckner  v.  Finley,  2  Peters.  586. 

16  Wood  V.  Dummer,  3  Mason.  308. 

17  BnllaidT.BelUl  Mason.  243. 

18  Bank  t.  Wistar,  2  Peters.  318;  Smith  ▼  Clapp,  15  Peters.  125;  Bon- 
nafee  t.  Williams.  3  How.  574;  Halstead  t.  Lyon,  2  McLean,  236;  Sackett 
V.  DaTls,  3  McLean,  101;  Bullard  t.  Bell.  1  Mason.  243;  Towne  v.  Smitih,  1 
Wood  &  M.  115.  As  to  holder  of  an  accommodation  note,  see  Noell  y. 
Mitchell,  4  Biss.  346;  of  a  non-negotiable  note,  seeShuford  v.  Cain,  1  Abb. 
U.  S.  302. 

19  Vainer  t.  West,  1  Wood,  493. 

20  White  v.  Leary.  3  Dill.  378;  Kirkham  y.  Hamilton.  6  Peters,  20. 

21  Keaiy  y.  Bank,  16  Peters,  89;  Gibson  y.  Chew,  16  Peters.  313 
Dromgoole  y.  Bank.  2  How.  241;  Coffee  y.  Planters'  Bank.  13  How.  185 
Willes  Y.  Newberry.  4  McLean,  226;  Shuford  y.  Cain,  1  Abb  U.  S.  302 
SmaU  Y.  King.  4  McLean.  147. 

22  MoUanY.  Torrance,  9  Wheat.  537. 

23  YoungY.  Bryan,  6  Wheat.  146;  EYans  y.  Oea,  11  Peters,  80;  Coffee 
Y.  Planters' Bank,  13  How.  183:  Campbell  y.  Jordan,  Hemp.  534;  Dennlson 
Y.  Lamed.  6  McLean,  496;  Codwise  y.  Gleason,  3  Day,  3. 

24  Wilson  Y.  Fisher.  Bald.  133;  MiUedollar  y.  BeU.  2  Wall.  Jr.  334. 

25  Gregg  y.  Weston,  7  Biss.  360. 

26  Seckel  y.  Backhaus,  7  Biss.  354. 

27  Mersman  y.  Werger.  3  Fed.  Bep.  378. 

28  Sheldon  y.  Sill,  8  How.  441;  Hill  y.  Winne.  1  Bias.  275.  Contra, 
Dundas  y.  Bowler.  3  McLean,  201 

29  Porter  y.  JanesYille,  o  Fed.  Bep.  617;  Halsey  y.  Township,  3  Fed. 
Bep.  364. 

30  White  y.  Vermont  &  M.  R.  B  Co.,  21  How.  575;  Lexington  y.  Butler, 
14  WaU.  282;  Bradley  y.  Williams,  3  Hughes.  26. 

31  Pettit  Y.  Hope,  2  Fed.  Rep.  623, 

32  Thomson  y.  Lee  Co.,  3  Wall.  327;  McCoy  y.  Washington.  3  Phila. 
290;  Pettit  y.  Hope.  2  Fed  Bep.  623. 

33  Cooper  y.  Thompson,  13  Blatchf.  434.  See  Clark  y.  JanesYiUe,  1 
Biss.  98 

34  Wilkinson  y.  Wilkinson.  S  Curt.  582 

35  Dexter  y.  Smith,  2  Mason.  203 
3b    Beau  y  Smith.  2  Mason.  252. 
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37  Ober  V.  Gallagher,  93  XT.  S.  199. 

38  Van  Bokkelin  t.  Cook,  5  Sawy.  587. 

39  Barney  v.  Globe  Bank,  5  Blatohf.  107. 

40  Tomer  ▼.  Bank,  4  DalL  8;  Bradley  v.  Rhines,  8  Wall.  383. 

41  Van  Bokkelin  v.  Cook,  5  Sawy.  587. 

§  89  d.  Suits  by  assignee  of  choses  in  action; 
latest  decisions. — The  court  has  no  jurisdiction  over 
cases  where  an  assignee  is  plaintiff  unless  the  court  would 
have  had  jurisdiction  had  the  action  been  brought  by 
the  assignor.^  But  where  the  transfer  of  choses  in  action 
may  be  made  by  delivery,  and  the  obligation  is  made  to 
bearer  and  by  a  corporation,  the  court  has  jurisdiction, 
although  had  the  suit  been  brought  by  a  former  holder  the 
court  would  have  had  no  jurisdiction.^  This  rule  is  ap- 
plied to  an  action  by  an  assignee  on  a  county  warrant  pay- 
able to  bearer.^  An  assignee  of  county  warrants  payable 
to  a  third  person  or  his  ordei,  and  not  indorsed  by  him 
in  blank  or  to  the  order  of  the  assignee,  cannot  sue  there- 
on in  the  circuit  court  unless  such  third  person  could  have 
done  so.*  The  Judiciary  Act  of  March  3,  1887,  was  in- 
tended to  prohibit  suits  in  the  Federal  court  by  assignees 
of  choses  in  acticfti  unless  the  original  assignor  was  entitled 
to  maintain  the  suit,  in  all  cases  except  suits  on  foreign 
bills  of  exchange,  and  except  suits  on  promissory  notes 
made  payable  to  bearer  and  executed  by  a  corporation.^ 
Where  the  record  does  not  show  of  what  State  the  assignor 
is  a  corporation  the  prohibition  of  the  statute  applies.' 
The  assignee  of  a  contract  cannot  sue  for  its  enforcement 
in  the  circuit  court  if  the  assignor  could  not  have  done  so.^ 
So  of  the  assignee  of  a  written  contract  of  lease.  ^  So  of 
the  asadgnee  of  a  contract  of  reinsurance.^  So  of  the  as- 
signee of  a  guardian's  bond.  ^*  So  the  restriction  applies 
to  the  assignee  of  a  mortgage  given  as  security  for  a 
promissory  note.  ^^  Although  the  maker  and  payee  of  a 
negotiable  note  secured  by  a  mortgage  are  citizens  of  the 
same  State,  an  indorsee  of  the  note  living  in  another  State 
may,  since  the  Act  of  1875,  foreclose  the  mortgage  in 
the  United  States  circuit  court.  ^^  So  it  applies  to  the 
assignee  of  a  claim  for  damages  for  refusal  to  pay  for  goods 
purchased  under  an  oral  contract. ^*  Under  U.  S.  Rev. 
Stats,  sec.  629,  a  suit  to  enforce  performance  of  a  contract 
is  one  to  recover  the  contents  of  a  chose  in  action.  ^^    The 
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circuit  court  of  the  United  States  has  no  jurisdiction  of  a 
suit  founded  on  contract  in  favor  ot  an  assignee,  where 
it  does  not  appear  that  the  pl-tintitf' s  assignor  could  have 
brought  suit  on  the  contract  if  no  assignment  had  been 
made.  ^^  An  action  to  recover  the  amount  of  a  mortgage 
bond  is  not  within  the  jurisdiction  of  the  circuit  court 
when  brought  by  an  assignee  thereof,  in  a  case  in  which 
the  assignor  conid  not  have  sued.^* 

1    Newgass  t.  New  Orleans,  38  Fed.  Rep.  193. 

3    Newgass  v.  New  Orleans,  33  Fed.  Rep.  193. 

3  Rollins  T.  Chaifee  County,  34  Fed.  Rep.  91. 

4  King  Iron  Bridge  &  Mfg.  Co.  t.  Otoe  County.  120  IT.  B.  225. 

5  Wilson  Y.  Knox  County,  43  Fed.  Rep.  481;  Hudson  t.  Bishop.  38  Fed. 
Rep.  €80. 

6  Brock  Y.  Northwestern  Fuel  Co.,  130  U.  8.  341 . 

7  Shoecraft  y.  Blozham.  124  U.  S.  730. 

8  Republic  Iron  Min.  Co.  y.  Jones,  37  Fed.  Bep.  721. 

9  Laird  y.  Indemnity  Mat.  M.  Assur.  Co.,  44  Fed.  Rep.  712. 

10  Hudson  Y.  Bishop,  supra. 

11  Sheldon  y.  SUl,  49  U.  S.  8  How.  441.    But  see  Act  of  March  3. 1876^ 
chapt  147. 

12  Tredway  y.  Sanger.  107  U.  S.  323;  Mersman  y.  Werges,  112  U.  S.  139. 

13  Simons  y.  Ypsllanti  Paper  Co.,  33  Fed.  Rep.  193. 

14  Shoecraft  y.  Blozham,  124  U.  S.  730. 

15  Brock  Y.  Northwestern  Fuel  Co.,  130  U.  S.  S41;  Shoecraft  t.  Bloz- 
ham, aupra. 

16  Blacklock  y.  SmaU.  127  U.  S.  96. 

§  89  e.  Motive  for  assignment  will  not  alFect 
right  to  sue. — The  motive  with  which  a  person  pur- 
chases property  or  a  claim  has  nothing  to  do  with  his 
right  to  maintain  an  action  thereon  in  the  national  courts.  ^ 
When  the  owners  of  a  mortgage  sold  it  to  a  citizen  of  an- 
other State  for  the  express  purpose  of  giving  jurisdiction 
if  the  purchaser  took  it  in  good  faith  without  knowledge 
of  such  purpose,  the  mortgage  passed  the  legal  title.' 
The  transfer  of  interest  by  one  party  to  a  suit  in  a  Federal 
court,  to  a  citizen  of  the  same  State  with  the  other  party, 
will  not  oust  jurisdiction  of  the  court.'  Even  where  a 
statute  of  a  State  provided  that  in  the  case  of  fraudulent 
assignment  a  court  of  competent  jurisdiction  is  author- 
ized to  declare  the  assignment  void,  although  the  assignee 
is  not  shown  to  have  notice  of  the  fraud,  the  equity  courts 
of  the  United  States  having  jurisdiction  can  exrf orce  rights 
nnder  such  statute.^ 
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1  Neal  T.  Foster,  13  Sawy.  233;  Vermont  ▼.  Chicago  k  N.  W.  R.  Oo^ 
69  Iowa,  2d7, 

2  Smith  V.  Kemochen.  48  U.  0.  7  How.  198;  Banigan  y.  Worcester, 
30  Fed.  Rep.  332. 

3  Jarboe  v.  Templer,  33  Fed.  Rep  213. 

4  Bernheim  ▼.  Bimbaum.  30  Fed.  Rep.  885. 

§  89  £    To  what  restriction  does  not  extend. — 

The  United  States  circuit  court  has  jurisdiction  of  an  ac- 
tion for  damages  for  wrongfully  entering  on  lands  and  car- 
rying away  the  timber  thereon,  brought  by  an  assignee  of 
the  claim  against  a  citizen  of  another  State,  although  the 
assignor  could  not  himself  have  sued  in  that  court.  ^  The 
exception  in  the  statute  did  not  extend  to  a  suit  on  a 
chose  in  action  to  recover  a  specific  chattel,  or  for  dam- 
ages for  its  wrongful  caption  or  detention.'''  It  does  not 
apply  to  mere  naked  rights  founded  on  some  wrongful  act 
or  neglect  of  duty  to  which  the  law  attaches  damages.' 
The  sale  of  an  equitable  interest  in  land  is  not  a  mere  as- 
signment of  a  right  of  action  relating  thereto;  and  in  a 
suit  in  a  national  court  it  is  not  material  what  is  the  citi- 
zenship of  his  vendor,  under  whom  he  claims.  *  An  order 
drawn  on  a  city  and  accepted  is  not  an  assignment  of  the 
contractor's  claim,  within  the  meaning  of  the  act  of  Au- 
gust 13,  188S,  providing  that  an  assignee  cannot  bring 
suit  in  the  circuit  court,  uuless  the  assignor  might  have 
done  so  had  no  assignment  been  made.^  The  restriction 
does  not  extend  to  suits  removed  to  such  court  from  a 
State  court.' 

1  Ambler  y.  Epplnger,  137  U.  S.  480, 

2  Ibid;  Beshler  v.  Dodge,  57  TJ.  S.  622. 

3  Bnahnell  t.  Kemiedy,  76  U.  S.  387. 

4  Gest  T.  Packwood,  39  Fed.  Rep.  525. 

5  Ripley  v.  Superior,  41  Fed.  Rep.  lia 

6  Delaware  County  v.  Diebold  Safe  &  Look  Co..  33  XJ.  S.  473. 

§  89  g.  Holders  of  negotiable  instruments. — 
In  the  Act  of  1887  the  clause  *'or  of  any  subsequent 
holder  of  such  instrument  be  payable  to  bearer,  and  be 
not  made  by  any  corporation,'*  the  word  **of,"  preced- 
ing the  words  **  such  instrument,"  should  be  held  to  be 
««^  »'i  rpjj^  ^^^  ^f  ^Yie  negotiability  of  a  note,  in  order 
to  determine  the  right  of  an  assignee  to  sue  thereon  in  the 
circuit  court  of  the  United  States,  under  the  Act  of  Con- 
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gress  of  1875,  is  its  negotiability  according  to  the  prin- 
ciples of  the  law  merchant,  and  is  not  affected  by  State 
statatea.'  The  provision  relating  to  suits  by  an  assignee 
under  the  Act  oi  1888»  does  not  forbid  the  Federal  court 
to  take  jurisdiction  of  a  suit  by  the  holder  of  an  order,  a 
resident  of  a  foreign  State,  against  the  drawee,  a  resident 
of  the  State  of  the  drawer,  we  citizenship  in  such  case 
being  diverse'  But  one  who  buys  a  promissory  note  pay- 
able to  order,  and  afterward  fills  the  blank  with  his  own 
name  as  payee,  is  an  assignee  within  the  act  of  1875,  as 
amended,  and  is  not  entitled  to  sue,  the  original  holder 
and  the  maker  both  being  citizens  of  the  State  in  which 
suit  is  brought."*  Where  the  maker  and  payee  of  a  note 
are  both  citizens  of  the  same  State,  it  may  be  proved  in  a 
suit  by  the  indorsee,  that  the  indorsee  was  in  fact  the  real 
payee,  and  that  there  never  had  been  any  assignment  of 
the  note.^  Drain  orders  drawn  by  a  county  drain  com- 
missioner upon  a  county  treasurer,  and  which  are  required 
to  be  paid  by  a  tax  assessed  and  collected  from  the  owners 
of  property  benefited  thereby,  are  so  far  negotiable  that 
suit  brought  upon  them  by  the  holder  is  not  outside  of 
the  jurisdiction  of  a  Federal  court.  ^  The  circuit  court 
has  jurisdiction  of  a  suit  brought  by  the  indorsee  of  a 
promissory  note  against  his  immediate  indorser,  whether 
a  suit  would  lie  against  the  maker  or  not.^  The  creditors 
of  the  payee  of  the  note  may  come  into  the  United 
States  court  in  equity,  and  ask  to  enjoin  the  holder  of  the 
note  as  a  guilty  indorsee,  where  he  had  voluntarily  sub- 
mitted to  the  jurisdiction.^ 

1  Newgass  t.  New  Orleang,  33  Fed.  Bep,  196.  The  Act  of  Angiut  13, 
1888b  corrects  the  error  mentioned. 

2  Windsor  Sar.  Bank  v.  McMahon.  38  Fed.  Rep.  233. 

3  Superior  y.  Ripley,  138  U.  S.  93. 

4  Steel  T.  Rathbun,  42  Fed.  Bep.  390. 

5  Goldsmith  r.  Holmes.  1  L.  B.  A.  816;  36  Fed.  Bep.  484. 

6  Aylesworth  t.  Gratiot  County,  43  Fed.  Bep.  330. 

7  Young  T.  Bryan,  19  U.  S.  6  Wheat.  146;  Mollan  t.  Torrance.  22  JJ. 
S.  9  Wheat.  537;  Eraos  t.  Gee.  36  U.  S.  11  Peters.  8);  Coffee  v.  Planters 
Bank  of  Tennessee.  54  U.  S.  13  How.  183.  The  acceptance  creates  a  new 
contract,  to  which  the  drawer  is  not  a  party:  Thompson  t.  Perrine,  106 
U.  8. 589;  DeSobiy  t.  Nicholson.  70  U.  a  3  WaU.  429;  Superior  t  Bipley, 
138  U.  S.  93;  City  of  Superior  ▼.  Bipley,  138  U.  S.  93. 

a   Haufy.  Wilson.  31  Fed.  Bep.  384. 


156  JURISDICTION — HOW  ACQUIRED.  §  90 


CHAPTER  IV. 

OBIOINAL  JURISDICTION— HOW  ACQUIRED. 

i  90.  Joriadiotion  acquired  by  process  or  appearance  of  parties. 

§  90  a.  Jurisdiction,  how  acquired. 

I  90  b.  Jurisdiction  depends  on  notice  by  service  of  process. 

§  90  c.  Personal  service  essential  to  jiuisdiction. 

§  91.  When  a  part  of  sereral  defendants  cannot  be  served. 

§  91  a.  At  law. 

§  91  b.  In  equity. 

§  91  c.  On  coiporationa. 

§  91  d.  Insufficient  service  on  foreign  corporation. 

§  91  e.  A  personal  privilege,  and  may  be  waived. 

§  91  f.  Service  by  publication. 

§  91  g.  Waiver  by  irr^nihurities. 

§  92.  Process  of  arrest,  restitution  of. 

§  92  a.  Process  by  attachment. 

§  92  b.  Return  and  proof  of  service. 

§  90*  Jurisdiction  acquired  1»y  process 
or  appearance  of  parties* — That  when,  in 
any  suit  commenced  in  any  circuit  court  of  the 
United  States  to  enforce  any  legal  or  equitable  lien 
upon  or  claim  to,  or  to  remove  any  incumbrance  or 
lien  or  cloud  upon,  the  title  to  real  or  personal 
property  within  the  district  where  such  suit  is 
brought,  one  or  more  of  the  defendants  therein 
shall  not  be  an  inhabitant  of  or  found  within  the 
said  district,  or  shall  not  voluntarily  appear  thereto, 
it  shall  be  lawful  for  the  court  to  make  an  order 
directing  such  absent  defendant  or  defendants  to 
appear,  plead,  answer,  or  demur,  by  a  day  certain, 
to  be  designated,  which  order  shall  be  served  on 
such  absent  defendant  or  defendants,  if  practicable, 
wherever  found,  and  also  upon  the  person  or  per- 
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sons  in  possession  or  charge  of  said  property,  if  any 
there  be.  Or  where  such  personal  service  upon 
such  absent  defendant  or  defendants  is  not  prac- 
ticable, such  order  shall  be  published  in  such  man- 
ner as  the  court  may  direct,  not  less  than  once  a 
week  for  six  consecutive  weeks.  And  in  case  such 
absent  defendant  shall  not  appear,  plead,  answer, 
or  demur  within  the  time  so  limited,  or  within 
some  further  time,  to  be  allowed  by  the  court  in  its 
discretion,  and  upon  proof  of  the  service  or  publi- 
cation of  said  order,  and  of  the  performance  of  the 
directions  contained  in  the  same,  it  shall  be  lawful 
for  the  court  to  entertain  jurisdiction,  and  proceed 
to  the  hearing  and  adjudication  of  such  suit  in  the 
same  manner  as  if  such  absent  defendant  had  been 
served  with  process  within  the  said  district.  But 
said  adjudication  shall,  as  regards  said  absent  de- 
fendant or  defendants  without  appearance,  affect 
only  the  property  which  shall  have  been  the  sub- 
ject of  the  suit  and  under  the  jurisdiction  of  the 
court  therein  within  such  district.  And  when  a 
part  of  the  said  real  or  personal  property  against 
which  such  proceeding  shall  be  taken  shall  be  with- 
in another  district,  but  within  the  same  State, 
said  suit  may  be  brought  in  either  district  in  said 
State.  Provided,  however,  that  any  defendant  or 
defendants,  not  actually  personally  notified  as  above 
provided,  may  at  any  time  within  one  year  after 
final  judgment  in  any  suit  mentioned  in  this  sec- 
tion, enter  his  appearance  in  said  suit  in  said  cir- 
cuib  court,  and  thereupon  the  said  court  shall  make 
an  order  setting  aside  the  judgment  therein,  and 
permitting  said  defendant  or  defendants  to  plead 
therein,  on  payment  by  him  or  them  of  such  coets 
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as  the  court  shall  deem  just;  and  thereupon  said 
suit  shall  be  proceeded  with  to  final  judgment,  ac- 
cording to  law.  (Act  of  March  3,  1875,  sec.  8; 
Supp.  Rev.  Stats.  173;  Rev.  Stats,  sec.  738.) 

Note. — Original  process  restricted  to  district 
WHERE  PARTY  IS  AN  INHABITANT. — Section  8  of  the  Act 
of  1875  is  an  extension  of  the  Revised  Statutes,  section 
738;  and  under  the  Act  of  March  3, 1887,  original  process 
of  the  United  States  courts  will  not  run  throughout  the 
United  States,  hut  only  in  the  district,  except  in  the  par* 
ticular  cases  and  to  the  extent  provided  for  m  U.  S.  Rev. 
Stats,  sec.  738.     (Bourke  v.  Amison,  32  Fed.  Rep.  710.) 

§  90  a.  Jurisdiction,  how  acquired. — A  Federal 
court  acquires  jurisdiction  over  parties  only  hy  a  serv- 
ice of  process,  or  hy  their  voluntary  appearance,^  and 
only  hy  service  of  process  within  the  district,^  and  not 
then  if  he  is  hut  temporarily  within  the  district.^  A 
person  who  comes  within  the  district  merely  for  the 
purpose  of  attending  a  trial  in  a  State  court  cannot 
be  served  with  process  issuing  out  of  a  United  States 
court;*  and  if  served  with  summons  while  attending 
the  trial  of  the  cause  in  the  circuit  court  as  a  par- 
ty, the  service  will  be  set  aside.  ^  Where  defendant, 
not  an .  inhabitant  of  the  district,  is  inveigled  or  enticed 
into  the  district  by  false  representations  or  deceptive  con- 
trivances, service  of  process  on  him  within  the  district  is 
illegal*  If  a  non-resident  comes  into  the  district  for  the 
purpose  of  pleading  to  an  indictment  and  giving  bail,  he 
cannot  be  sued  before  he  has  a  reasonable  time  to  depart.^ 
If  defendant  is  a  non-resident  of  the  district,  the  record 
must  show  with  certainty  that  process  was  served  upon 
him  within  the  district.^  Where  one  joint  defendant 
removed  the  suit,  plaintiff  is  entitled  to  process  against 
the  defendant  who  was  not  served  with  process  m  the 
State  court  at  the  time  the  cause  was  removed.'  If 
necessary  parties  are  non-residents,  their  appearance  may 
be  secured  under  the  provisions  of  this  section,  where 
there  is  property  within  the  jurisdiction  upon  which  a 
lien  is  claimeii.^  A  marshal's  return  of  *'  not  found"  is 
not  a  condition  precedent  to  the  making  of  the  order  con- 
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templated  by  this  section;  such  order  may  be  made  on 
affidavit  alone.  ^^  The  circuit  court  cannot  enforce  the 
lieD  until  it  has  jurisdiction  of  the  person.  ^^  This  provis- 
ion is  not  a  denial  of  jurisdiction,  but  the  grant  of  a 
privilege  to  defendant  not  to  be  sued  out  of  the  State 
where  he  resides  unless  served  with  process,  or  waives 
his  privilege  by  voluntary  appearance.^  Such  process 
cannot  reach  a  party  beyond  the  territorial  jurisdiction 
of  the  court.  ^* 

1  Hemdon  t.  Ridgeway,  17  How.  434;  Stevena  t.  Richardaon.  9  Fed. 
Bap.  191. 

2  Allen  t.  Blunt,  1  Blatchf.  480;  Union  Sugar  Befi.  t.  Mathieaaon,  2 
Oliff.  904. 

3  Smith  T.  Tattle,  5  Biaa.  159. 

4  Juneau  "Bank  v.  McSpeden.  5  Biaa.  64;  Parker  v.  Hotohkiaa.  1  Wall. 
Jr.  269;  Brooka  t.  Farwell,  4  Fed.  Rep.  166. 

5  Parker  t.  Hotchkiaa.  1  WaU.  Jr.  269.  Contra:  Blight  v.  Fiaher. 
Peters  O.  C.  41. 

6  Steiger  ▼.  Bonn,  4  Fed.  Rep.  17;  Union  Sugar  Refi.  t.  Mathieaaon.  2 
CUff.  304. 

7  U.  S.  T.  Bridgman.  8  M.  L.  Rec.  541. 

8  Allen  y.  Blunt.  1  Blatohf.  480;  Vore  v.  Fowler,  2  Bond.  294;  Mc- 
Cloakey  Y.  Cobb.  2  Bond,  16;  Thayer  v.  Walea,  5  Fish.  448. 

9  Fallis  y.  McArthur.  1  Bond,  100.  Contra;  Field  y.  Lownadale.  Deady, 
228.    See  Fiak  y.  Union  Pacific  R.  R.  Co. .  8  Blatchf.  243;  6  Blatchf.  362. 

10  Mercantile  Trana.  Co.  y.  Portland  &  O.  R.  R.  Co..  10  Fed.  Rep.  604. 

11  Forayth  y.  Pieraon,  9  Fed.  Rep.  801;  Woolridge  y.  McKenna,  8  Fed. 
Rep.  650. 

12  Inaurance  Co.  y.  Banga,  103  U.  S.  435. 

13  Harriaon  y.  Rowan,  Petera  C.  C.  489;  Segee  y.  Thomaa,  3  Blatohf.  11; 
HolUngBWorth  y .  Barber,  4  Petera.  466;  Kendall  y.  United  Statea,  12  Petera. 
524;iCoopery.  Reynolda,  10  WaU.  308:  Philadelphia  W  &  B  R.  R.  Co.  y. 
Trimble,  10  Wall.  367;  Pennoyer  y.  Neff,  95  U.  S.  714;  Godfrey  y.  Teiry. 
97  U.  8.  171;  Brooklyn  y.  MtxiA  Life  Ina.  Co.,  99U.  S.  62;  Empire y.  Dar- 
lington. 101  U.  S.  87;  St.  Clair  y.  Cox.  106  U.S.  150;  Pana  y.  Bowler,  107 
1778.629. 

14  Kendall  y.  United  Statea,  12  Petera,  624;  Ablemany.  Booth.  21  How. 
506;  Pennoyer  y.  Neff.  95  U.  S.  714. 

§  90  b.  Jurisdiction  depends  on  notice  by  serv- 
ice of  process.  — Notice  to  the  defendant,  actual  or  con- 
structive* is  essential  to  the  jurisdiction  of  all  courts;  act- 
ual notice  ought  to  be  given  in  all  cases  where  it  is  prac- 
ticable,  even  in  appellate  tribunals.^  It  is  essential  to  a 
proceeding  in  rem  that  there  should  at  least  be  construct- 
ive notice  to  adverse  claimants  to  appear  and  maintain 
their  rights,  before  a  judgment  in  such  a  proceeding  can 
operate  as  p*}i?ia/acie  evidence.^    By  the  general  law  of 
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the  land,  no  court  is  authorized  to  render  a  judgment  or 
decree  against  anyone,  or  his  estate,  until  after  due  notice, 
by  service  of  process,  to  appear  and  defend.'  Courts  can 
acquire  jurisdiction  over  parties  in  equity  suits  only  by  the 
service  of  process  within  the  district,  in  compliance  with 
equity  rule  13.^  A  Federal  court  cannot  acquire  juris- 
diction of  a  defendant  by  mere  motion,  without  service  of 
process  or  voluntary  appearance  of  defendant.^  The  rule 
that  service  of  process  or  notice  is  necessary,  and  that 
without  such  notice  the  proceeding  is  absolutely  void,  ap- 
plies only  where  original  jurisdiction  is  exercised,  and  not 
to  collateral  questions. "  A  judgment  against  several  de- 
fendants is  a  nullity  as  to  one  not  served  with  process  and 
who  did  not  appear.^  Where  a  judgment  was  obtained, 
without  actual  service  of  process,  on  a  forged  note,  in  a 
time  of  civil  war,  when  the  defendant  was  within  the  lines 
of  the  enemy,  it  will  be  set  aside,  together  with  a  sale 
made  thereunder.^ 

1  Nations  v.  Johnson,  24  How.  195. 

2  Hassall  t.  WQcoz.  130  XJ.  S.  493. 

3  HoUingBWorth  t.  Barbour,  4  Peters,  466. 

4  Kohn  T  Ryan.  31  Fed.  Rep.  636;   Hollingsworth  y.  Barbour,  4  Pe- 
ters, 466. 

5  niingsworth  y.  Atha,  42  Fed.  Rep.  141. 

6  Walden  v.  Craig.  14  Peters,  147. 

7  Shelton  y  Tiffin,  6  How.  163;  McCall  y.  Carpenter.  18  How.  297;  God- 
frey Y.  Terry.  97  U.  8. 171. 

8  Monger  y.  Shirley,  87  TJ.  S.  20  Wall. 

§  90  c.  Personal  service  essential  to  Juris- 
diction.— The  fact  that  the  expense  attending  personal 
service  is  great,  or  that  the  number  of  defendants  is  large, 
does  not  authorize  service  by  publication  on  non-residents.  ^ 
Jurisdiction  cannot  be  acquired  by  a  Federal  court  by  a 
constructive  service  of  summons  by  publication  and 
attachment  of  the  property  of  a  non-residen t.  ^  Jurisdiction 
of  the  person  of  a  defendant  (who  is  an  inhabitant  of  an- 
other State)  can  only  be  obtained,  in  a  civil  action,  by 
service  of  process  on  his  person  within  tiie  district  where 
the  suit  is  instituted.^  Where  a  bill  was  not  auxiliary  to 
the  original  suit,  or  in  continuance  of  it,  the  case  was  not 
a  proper  one  for  substituted  service.**  If  a  person  is 
induced  by  false  representations  to  come  within  the  juris- 
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diction  of  a  court  in  order  to  serve  process  upon  him,  and 
process  is  there  served,  the  court  will,  on  motion,  set  the 
process  aside.  ^ 

1  Batt  v.  Proctor,  45  Fed.  Bep.  515. 

2  Lackett  v.  Bumbaugh,  45  Fed.  Rep.  23. 

3  Chaffee  t.  Hayward.  20  How.  208;  Toland  t.  Sprague,  12  Peters,  900 

4  ProTidenoe  Rubber  Co.  t.  Goodyear,  9  Wall.  807. 

5  Fitzgerald  &  M.  Constr.  Co.  t.  Fitzgerald.  137  U.  S.  98. 

§  9L  liWlieit  a  part  of  several  clefe ad- 
Ants  canaot  1»e  served* — Whea  there  are  sev- 
eral defendants  in  any  suit  at  law  or  in  equity, 
and  one  or  more  of  them  are  neither  inhabitants  of 
nor  found  within  the  district  in  which  the  suit  is 
brought,  and  do  not  voluntarily  appear,  the  court 
may  entertain  jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  the  suit  between  the  parties 
who  are  properly  before  it;  but  the  judgment  or 
decree  rendered  therein  shall  not  conclude  or 
prejudice  other  parties  not  regularly  served  with 
process  nor  voluntarily  appearing  to  answer;  and 
non-joinder  of  parties  who  are  not  inhabitants  of 
nor  found  within  the  district,  as  aforesaid,  shall 
not  constitute  matter  of  abatement  or  objection  to 
the  suit.     (Rev.  Stats,  sec.  737.) 

§  91  a.  At  law. — On  a  joint  contract,  where  a  citi- 
zen sues  a  citizen  of  the  State  where  suit  is  brought  and 
a  citizen  of  another  State,  and  both  are  served  with 
process,  jurisdiction  attaches,  and  the  voluntary  appear- 
ance of  the  latter  will  not  deprive  the  court  of  jurisdic- 
tion; ^  as  any  of  the  parties  to  a  joint  contract  may  be 
sued.  ^  So  an  action  lies  against  one  of  several  executors;  ^ 
and  so  of  corporations  where  some  of  the  corporators  are 
citizens  of  another  Statn  than  where  the  corporation  was 
created.^  A  creditor  may  maintain  au  action  against 
partners,  some  of  whom  are  not  residents  of  the  district,^ 
or  an  action  on  a  promissory  note,  although  one  of  the  de- 
fendants is  a  citizen  of  the  same  State  with  plaintiff;  *  but 


161  JURISDICTION — HOW  ACQUIRED.  §§91  b-C 

if  there  is  no  allegation  as  to  the  citizenship  of  one  of  the 
defendants,  the  verdict  will  be  set  aside,  although  he  wa^ 
not  served  with  process.^ 

1  McCloskey  v.  Cobb,  2  Bond,  16;  Taylor  t.  Cook,  2  McLean,  516. 

2  Clearwater  t.  Meredith,  21  How.  483. 

3  U.  S.  T.  Backus,  6  McLean,  413L 

4  Loulsyaie  R.  Co.  y.  Letson,  2  How.  497.  But  see  Com.  k  R.  Bank 
T.  81ooomb.  14  Peters.  GO. 

5  Imbusch  ▼.  Farwoll,  1  Black,  536. 

6  Boromns  t.  Bennot,  4  McLoon,  224. 

7  Barghv.  Page,  4  McLean.  10. 

§  9 1  b.  In  equity. — This  section  is  only  a  le^slative 
affirmance  of  a  previously  established  rule  of  eouity;  ^  as 
in  equity  parties  are  either  formal,  and  persons  having  an 
interest,  and  who  should  be  made  parties,  are  necessary 
parties,  without  whom  no  decree  can  be  entered.^  Juris- 
diction is  not  defeated  by  naming  a  person  as  one  who  would 
have  been  joined,  except  that  joining  him  would  defeat 
the  jurisdiction. 

1  Shields  t.  Barrow,  17  How.  130. 

2  Shields  v.  Birrow,  17  How.  130;  Northern  Ind.  R.  Co.  v.  Mich.  Cent. 
R.  Co.,  13  How.  233;  Ribon  v.  iUiilroad  Cos..  16  Wall.  4i6.  See  Winter  ▼. 
Ludlow,  3  Phila.  461 

3  Heriot  v.  Davis,  2  Wood.  &  M.  229;  Vattier  t.  Hhide.  7  Peters.  232. 

§  91  c.  On  corporations. — A  corporation  can  have 
no  existence  beyond  the  limits  of  the  State  in  which  it  is 
created;  hence  service  of  process  upon  its  officers  in  an- 
other State  will  not  confer  jurisdiction  upon  a  circuit 
court  in  that  State  over  the  corporation.'  As  a  corpora- 
tion cannot  be  made  a  party  to  a  civil  suit  by  original 
process  in  any  other  district  than  the  State  wherein  it  was 
created,'^  so  a  national  bank  cannot  be  sued  out  of  the  dis- 
trict in  which  it  is  lo'.'ated;^  but  a  trading  corporation  may 
be  sued  in  any  district  in  which  it  conducts  its  business,^ 
and  a  foreign  corporation  may  be  sued  in  a  district  other 
than  that  of  which  it  is  a  resident,  if  it  has  a  duly  au- 
thorized resident  agent  qualified  to  acknowledge  service  of 
process;^  or  if  it  consentis  that  process  may  be  served  on 
its  agent  in  such  State,  jurisdiction  attaches.'  A  foreign 
corporation  doing  business  within  the  State  is  liable  to 
suit  by  f  ervice  of  process  on  an  assent,  ^  although  there  is 
no  State  law  requiring  it  to  appoint  ai  agent  to  accept 
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service  of  process.®  A  State  law  providing  for  service  of 
summons  on  the  agent  or  officers  of  a  foreign  express 
company  does  not  apply  to  cases  arising  outside  the 
State.  ^  A  service  of  process  under  the  provisions  of  a 
law  of  the  State  on  a  non-resident  corporation  will  not 
authorize  a  personal  judgment  against  such  corporation.^* 
Service  upon  a  foreign  corporation,  made  upon  a  ''mana- 
ging agent,"  is  sufficient,  within  the  meaning  of  New  York 
code  as  upon  a  person  ''found  within  the  district. "^^  A 
circuit  court  acquired  jurisdiction  of  a  railroad  company, 
the  original  defendant,  by  service  of  process  on  a  director 
of  the  road.^*  Under  a  State  statute  providing  for  service 
of  process  against  a  railroad  company  upon  one  of  certain 
officers  if  such  officer  is  in  the  county,  otherwise  for  service 
upon  any  agent,  process  of  a  Federal  court  must  be  served 
on  such  officer  if  within  the  Federal  district.^'  Where 
the  libelee — a  foreign  corporation — had,  in  compliance 
with  the  law  of  Louisiana,  appointed  an  agent  at  New 
Orleans,  on  whom  legal  process  might  be  served  and  it 
was  there  served  upon  him,  this  is  good  service  in  an  ac- 
tion at  law,  and  is  eq^ually  good  in  admiralty.^*  Where  a 
corporation  voluntarily  comes  by  its  agents  or  officers 
within  the  jurisdiction  of  another  State,  and  there  en- 
gages in  business,  it  becomes  amenable  to  the  process  of 
the  courts  of  the  latter  State,  if  the  laws  thereof  make 
provision  to  that  effect.  ^^  Service  of  summons  and  peti- 
tion on  the  insurance  commissioner  of  Missouri  is  prima 
facie  valid  service  on  a  foreign  insurance  company  where 
the  company  has  so  stipulated.  ^'  Such  a  stipulation  is  a 
waiver  of  the  right  of  the  corporation  to  exemption,  under 
the  Act  of  Congress  of  March  3,  1887,  from  suit  in  a  Fed- 
eral court  in  that  State.  ^"^  Depositing  a  process  in  a  place 
provided  or  designated  by  the  officer  is  equivalent, to  a 
manual  delivery  to  him.^®  So  service  of  process  against 
a  foreign  corporation  running  a  railroad  as  lessee  is  prop- 
erly made  by  leaving  a  copy  at  the  office  of  the  superin- 
tendent. *® 

1  Northern  Ind.  R.  Co  ,  v.  Michigan  Cent.  R.  Co.,  15  How.  233;  Day  ▼. 
Newark  Manufg  Co.,  1  Blatch.  623;  Decker  t  New  York  B.  &  P.  Co..  U 
Blatchf .  76;  Myers  ▼.  Dorr,  13  Blatohf .  22. 

2  Myers  t.  Dorr,  13  Blatchf.  23. 

3  Main  t.  Second  Nat.  Bank.  6  Biss.  26. 

4  Hayden  v.  AndroMXN^gin  Mills.  1  Fed.  Rep.  93L 
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5  Rankle  t.  Lamar  Ios.  Co.,  2  Fed.  Rep.  9;  Moch  t.  Va.  Fire  &  M.  Ins. 
€k>.,  10  Fed.  Rep.  696. 

6  Ex  parte  Bchollenberser,  96  U.  S.  369;  Knott  t.  Southern  L.  Ins.  Oa, 
2  Woods.  479:  Ebrman  t.  Teutonia  Ins.  Co.,  1  Fed.  Rep.  471;  Runkle  t. 
Lamar  Ins.  Co..  2  Fed.  Rep.  9;  Fonda  t.  British  Am.  Ins.  Co..  10  Ch.  L. 
N.  309:  Albright  t.  Empire  Trans.  Co..  18  Alb.  L.  J.  313.  Contra:  Pome- 
roy  T.  New  York  A  N.  H.R.  Co..  4  Blatchf.  120;  Southern  &  A.  T.  R.  Co. 
T.  New  Orleans  M.  &  T.  R.  Co..  2  Cent.  Law  J.  88:  Stillwell  t.  Empire  F. 
Ins.  Co..  4  Cent.  Law  J.  463. 

7  Albright  ▼.  Empire  Trans.  Co..  18  Alb.  L.  J.  313.  See  Browel  t.  T.  k 
B.  R.  Co..  3  Fed.  Rep.  761;  Moch  v.  V.  Fure  &  M.  Ins.  Co.,  10  Fed.  Rep.  696. 

8  Wilson  Pack.  Co.  t.  Hunter,  11  Ch.  L.  N.  207. 

9  Grover  ▼.  Amer.  Express  Co.,  11  Fed.  Rep.  — . 

10  Pennoyer  v.  Neff.  95  TJ.  S.  714;  Parrott  v.  Alabama  G.  L.  Ins.  Co..  5 
Fed.  Rep.  391. 

11  Hat  Sweat  Mfg.  Co.  t.  Davis  Sewing  Mach.  Co.,  31  Fed.  Rep.  294. 

12  Washington  A.  &  G.  R.  R.  Co.  t.  Brown,  17  Wall.  445. 

13  MiUer  v.  Norfolk  &  W.  R.  Co.,  41  Fed.  Rep.  431. 

14  Re  Louisville  Underwriters.  134  U.  S.  438. 

15  Riddle  v.  New  York.  L.  E.  &  W.  R.  Co.,  39  Fed.  Rep.  290. 

16  Knapp  efa  Cx  v.  National  Mut.  Fire  Ins.  Co.,  30  Fed.  Rep.  607. 

17  C3n3oltdat')d  Sbore  Serrioe  Co.  v.  Lam3on  Consolidated  SU>re  Serv- 
ice Co..  41  Fed.  Rep.  833. 

18  Michigan  Ins.  Bank  v.  Eldred.  130  U.  S.  693. 

19  Hills  V.  Richmond  &  D.  R.  Co..  37  Fed.  Rep.  660. 

§  9 1  d.  Insufficient  service  on  foreign  corpora- 
tion.— Service  of  process  cannot  be  made  upon  the  passen- 
ger agent  of  a  foreign  railway  company.  ^  Service  on  the 
president  of  a  foreign  corporation,  while  temporarily 
within  the  State,  gives  no  jurisdiction.^  Such  service  is 
insufficient  where  the  only  business  done  in  the  State  had 
been  the  borrowing  of  money  upon  its  bond  and  mortgage.' 
Where  a  sister  State  corporation  is  not  represented  m  the 
State  it  is  not  within  the  State  so  that  service  can  be  made 
upon  it/  Service  upon  an  officer  or  agent  of  a  foreign 
corporation  which  has  no  office  and  transacts  no  business 
witnin  the  State,  while  he  is  casually  in  the  State  on 
private  business,  is  not  valid. ^  Service  on  a  director  of  a 
foreign  corporation  who  is  found  within  the  State,  but  not 
in  his  official  capacity,  is  not  sufficient  to  give  jurisdiction.  * 

1    Maxwell  v.  Atchison.  T.  &  S.  F.  R.  Co..  34  Fed.  Rep.  286. 

a    Golden  v.  Morning  News.  42  Fed.  Rep.  112. 

3  Clews  V.  Woodstock  Iron  Co.,  44  Fed.  Rep.  3L 

4  Fitzgerald  etc.  Co.  v.  Fitzgerald.  137  U.  S.  98. 

5  Reifanider  v.  American  Imp.  Pub.  Co.,  45  Fed.  Rep.  433. 

6  BentUf  v.  London  &  C.  Finance  Corp..  44  Fed.  Rep.  667;  9  R.  R.  & 
Corp.  L.  J.  236.  And  Sdo  United  States  v.  American  Bell  Teleph.  Co..  29 
Fed.  Rep.  17. 
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§  91  e.  A  personal  privileg^e,  and  may  be 
waived. — This  section  is  not  a  denial  of  jurisdiction,  but 
the  grant  of  a  privilege  to  defendant  not  to  be  sued  out  of 
the  State  where  he  resides,  unless  served  with  process  in 
the  State  where  suit  is  brought;^  and  under  its  provisions 
the  privilege  granted  to  him  may  be  waived,^  as  by  a  vol- 
untary appearance;^  and  his  appearance  without  process 
is  a  waiver  of  the  privilege  to  object  to  the  non- service  of 
process.^  So  appearing  and  moving  to  dismiss  the  bill  for 
want  of  equity,^  or  an  appearance  unaccompanied  by  a 
plea  claiming  the  privilege,  is  a  waiver  of  it.^  For  an  ap- 
pearance to  confer  jurisdiction,  the  party  must  be  a  party 
to  the  record. '^  If  a  party  is  a  non-resident,  he  may  ap- 
pear in  tjie  suit  and  plead  his  personal  privilege,^  and  such 
an  appearance  is  not  a  waiver;'  nor  i:i  it  a  waiver  to  appear 
and  plead  to  the  jurisdiction  by  an  attorney.^*  Where  a 
bill  was  filed  in  the  southern  district  of  Mississippi  against 
four  defendants,  two  of  whom  appeared  for  the  purpose  of 
moving  to  dismiss  the  bill,  and  the  other  two  declined  to 
appear,  and  process  was  not  served  on  them,  the  court  had 
no  alternative  but  to  dismiss  the  bill,  they  being  necessary 
parties.  ^^  If  parties  are  residents  of  another  State,  they 
may  be  summoned  where  there  is  property  within  the 
jurisdiction  upon  which  a  lien  is  claimed.  ^^ 

1  Harrison  T.  Rowan.  Peters  C.  C.  489.  ' 

2  Flanders  t.  ^Etna  Ins.  Co.,  3  Mason,  153. 

3  Harrison  t.  Rowan,  Peters  C.  C.  480 

4  QracfeT.  Palmer.  8  Wheat.  619;  Setreev.  Thomas.  3  Biatchf.  II; 
Kelsey  t.  PennsyWanit  R.  Co.,  14  Biatchf.  8l>;  McCloakey  t.  Cobb,  2  Bond, 
16;  Flanders  ▼.  ^bnalns.  Co.,  3  Masou,  138;  Harrison  v.  Rowan,  Peters  O. 
C.  489;  Clarke  t.  Navigation  Co.,  1  Story.  531. 

5  Jones  ▼.  Andrews,  10  Wall.  327. 

6  Harrison  ▼.  Rowan.  Peters  C.  C.  439.  See  Flanders  v.  ^toa  Ins. 
Co.,  3  Aiason,  133. 

7  Kentucky  S.  M.  Go.  t.  Day.  2  Sawy.  468. 

8  Teese  y.  Phelps,  1  McAll.  17. 

9  Harrison  v.  Rowan.  Peters  C.  C.  489. 

10  Commercial  Bank  y.  Slocomb.  14  Peters  69:  Thayer  t.  Wales.  5  Fish. 
Pat.  Cas.  448;  Decker  ▼.  New  York  B.  &  P.  Co.,  11  Blatohf.  76. 

11  Hemdon  v.  Ridgway.  17  How.  424. 

12  Mercantile  T.  Co.  t.  Portland  &  O.  R.  Co..  10  Fjd.  Rep.  661 

§  91  f .  Service  by  publication. — The  rij?ht  to  pro- 
ceed against  a  non-resiJeui;  defendant  by  publication  in 
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certain  cases,  given  by  the  Federal  Act  of  March  3,  1875, 
sec.  8,  was  expressly  contiDued  by  the  Act  of  March  3, 
1887.*     Where  service  of  process  is  by  publication  in 
place  of  personal  service,  a  strict  and  literal  compliance 
with  the  statutory  provisions  is  necessary. '    The  fact  that 
a  non-resident  defendant  visits  the  county  once  in  two 
weeks  cannot  defeat  plaintiff's  right  to  serve  hiin  by  pub- 
lication.^   Service  by  publication  may  be  had  on  a  non- 
resident, in  an  action  to  establish  a  trust  in  real  property^, 
although  an  accounting  and  other  relief  is  prayed  tor  m 
the  bill.  ^    Where  an  action  to  foreclose  a  mortgage  does 
not  seek  a  personal  judgment,  it  is  a  proceeding  inrem,  and 
service  by  publication  is  sufficient.^    Incorporeal  and  in- 
tangible property  such  as  a  copyright,  which  cannot  be 
seized  or  sold  under  execution,  is  not  overed  by  this  sec- 
tion which  authorizes  publication  of  process  against  non- 
resident   defendants  within  the  district  where  suit  is 
brought.'    Substituted  service  can  be  had  under  this  sec- 
tion to  bring  in  by  amendment  a  defendant  who  is  subject 
to  the  jurisdiction  of  the  court. ^     Where  a  court  of  gen- 
eral jurisdiction  orders  such  service  it  will  be  presumed,  in 
favor  of  the  jurisdiction,  that  service  was  made  as  ordered, 
although  no  evidence  thereof  appears  of  record.  ^  But  if  the 
order  of  publication  is  wholly  unwarranted  by  law,  the 
publication  is  as  if  it  had  never  been  made.^    The  fact 
that  the  residences  of  many  of  the  defendants  cannot  be 
ascertained  by  reasonable  diligence  does  not    authorize 
such  service  as  to  any  whose  residence  can  be  ascer- 
tained.  ^*    The  fact  that  a  local  paper  in  which  service  by 
publication  is  made  has  a  ''patent  inside"  printed  out  of  the 
county  cannot  defeat  the  service  on  the  ground  that  the 
paper  is  not  printed  in  the  county,  within  the  meaning  of 
the  statute.  ^^     A  summons  published  six  times  in  a  week- 
ly newspaper  is  thereby  served  on  defendant  after  forty- 
two  days  from  the  date  of  the  first  publication  thereof  .^^ 
Publication  as  against  non-resident  defendants,  required 
by  statute  to  be  made  once  a  week  for  four  months,  must 
be  made  not  merely   for  sixteen   weeks  or  four  lunar 
months,  but  for  four  calendar  months.  ^^ 

1  American  F.  L.  M.  Co.  ▼.  Benson.  33  Fed.  Bep.  456. 

2  Qalpin  t.  Page,  13  Wall.  330;  Oheely  t.  Clayton.  110  U.  S.  701:  Set- 
tlemier  t.  Sullivan.  97  U.  S.  444. 

3  Palmer  r.  McConnlck.  30  Fed.  Bep.  82. 
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4  Porter  Land  &  W.  Co.  t.  Baskin,  43  Fed.  Rep.  323. 

5  Martin  t.  Pond.  30  Fed.  Bep.  15. 

6  Non-Magnetic  Watoh  Ck>.  t.  Association  Horlogere  Suisse.  44  Fed. 
Bep.  6. 

7  Farmers  Loan  &  T.  Oo.  t.  Houston  &  T.  C.  B.  Co..  44  Fed.  Bep.  115. 

8  Applegate  ▼.  Lexington  &  Carter  County  Mining  Co..  117  U.  S.  255. 

9  Rollings  worth  T.  Barbour,  4  Peters,  436 

10  Batt  T.  Proctor.  4  5  Fed.  Bep.  515. 

11  Palmer  v.  McCormick.  30  Fed.  Rep.  82. 

12  McDonald  v.  Cooper.  32  Fed.  Bep.  745. 

13  Ouaranty  Trust  k  S.  D.  Co.  t  Qreen  Cove  Springs  &  M.  B.  Co.   139 
U.  S.  137. 

§  9  g.  Waiver  of  irregnilaxities. — A  Federal  court 
has  no  authority  to  issue  process  to  another  district.^  So 
the  process  of  a  circuit  court  cannot  h'i  served  without 
the  district  in  which  it  is  established  except  by  special 
authority  of  law;^  and  in  proceedings  for  relief  a>;ainst  an 
interfering  patent  under  section  4918,  Kev.  Stats.,  no  pro- 
vision is  made  for  service  of  notice  on  parties  outside  of 
the  district.^  No  judgment  can  be  rendered  against  a 
defendant  who  has  not  been  served  with  process  in  the 
manner  pointed  out,  unless  the  defendant  waives  the 
necessary  process  by  entering  his  appearance.^  A  party 
defendant  may  plead  service  of  process  on  him  out  of  the 
district  by  plea  in  abatement  of  the  suit.^  Where  a  de- 
fendant appears  without  taking  exceptions,  it  is  an  admis- 
sion of  the  regularity  of  the  service;^  but  if  he  appears 
and  answers  the  bill  he  cannot,  on  the  hearing,  object  that 
the  biQ  contained  a  prayer  for  process,  or  that  he  was  not 
served.''  And  if  he  appears  and  pleads  on  the  merits,  it 
is  a  waiver  of  irregularity.^  A  citizen  of  New  Hamp- 
shire sued  a  Connecticut  corporation  in  New  Hampshire; 
the  corporation  having  entered  a  general  appearance,  the 
objection  to  want  of  service  was  deemed  waived.*  Ille- 
gality in  the  service  of  process  by  which  jurisdiction  is  to 
be  obtained  is  not  waived  by  the  special  appearance  of 
the  defendant.  It  is  waived  only  when  in  the  h  rst  instance 
he  pleads  to  the  merits.  ^^  Defendant's  appearance  by  at- 
torney cures  all  antecedent  irregularity  of  process.  ^^  An 
authorized  appearance  in  a  suit  is  as  effective  to  give  juris- 
diction as  an  actual  service  of  process. ^'^  The  Act  of  Feb- 
ruary 28,  1839,  by  implication  confers  jurisdiction  over 
non-resident3  of  the  district  where  ths  suit  is  brought,  if 
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they  voluntarily  appear  therein.^'  A  general  appearance 
is  a  waiver  of  the  objection  that  the  service  of  summons 
on  him  was  irregular,  because  not  made  in  the  district  of 
which  he  was  an  inhabitant,  as  required  by  Act  of  1887.^^ 

1  Horndon  t.  Bldgeway,  17  How.  424. 

2  Toland  ▼.  Spragne.  12  Peters,  300;  Ex  parte  Graham.  3  Wash.  O.  O. 
446;  Wilson  v.  Graham,  4  Wash.  C.  O.  53. 

3  LisgeUT.  MlUer.  lFed.Bep.  203. 

4  Levyr.  Iltzpatrick.  15  Peters,  167. 

5  Van  Antwerp  t.  Hulburd,  7  Blatchf.  426. 

6  Grade  t.  Palmer.  8  Wheat  698. 

7  Segee  t.  Thomas.  3  Blatchf.  11. 

8  Toland  t.  Sprague,  12  Peters,  300;  Pollard  t.  Dwight,  4  Cranch.  421 
Irvine  t.  Lowry,  14  Peters,  293. 

9  Flaoders  t.  JEtxuk  Ins.  Co.,  3  Mason,  158. 

10  Harkness  t.  Hyde,  98  U.  S.  476. 

11  Kn«xT.  Summers,  3  Cranch,  4%;  PoUard  t.  Dwight,  4  Cranch.  421; 
Grade  ▼.  Palmer.  8  Wheat.  699;  The  Merino,  9  Wheat.  391;  Farrar  t. 
United  States,  3  Peters,  459. 

12  Hill  T.  Mendenhall,  21  WalL  453;  Knox  t.  Summers.  3  Cranch.  496; 
Pollard  T.  Dwight.  4  Cranch.  421;  Grade  t.  Pahner,  8  Wheat,  699;  Farrar 
T.  United  States,  3  Peters.  459;  Rhode  Island  ▼.  Massachusetts,  12  Peters, 
657;  Walker  t.  Bobbins,  14  How.  584;  Washington  A.  &  G.  R.  R.  Co.  t. 
Brown.  17  Wall  445;  Creighton  t.  Kerr.  20  WalL  8;  Maxwell  t.  Stewart, 
21  Wall.  70;  22  WalL  77;  Edwards  t.  United  States,  103  U.  S.  471;  J(diii8on 
T.  Waters,  111  U.  S.  640. 

13  Jones  t.  Andrews.  10  Wall.  327. 

14  Foote  T.  Massachusetts  Ben.  Ass'n  of  Boston,  39  Fed.  Rep.  43. 

§  92*     Process  of  arrestf  restrictioit  of* 

— But  no  person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action  before  a  cir- 
cuit or  district  court.  (Section  1  of  Act  of  March 
3,  1875,  as  amended  by  Act  of  March  3,  1887,  as 
corrected  August  13,  1888;  25  TJ.  S.  Stats.  433. 
See  Kev.  Stats,  sec.  629.) 

§  92  a.  Process  by  attachment.  — The  circuit  court 
has  no  jarisdiction  in  attachment  suits  against  a  non- 
resident without  the  district.^  Process  of  foreign  attach- 
ment cannot  be  properly,  issued  by  the  circuit  court  in 
cases  where  defendant  is  domiciled  abroad,  or  not  found 
within  the  district,  so  that  it  can  be  served  upon  him,' 
and  this  applies  to  corporations.'    Process  of  attachment 
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on  the  effects  of  a  person  not  an  inhabitant  cannot  be 
served;*  but  if  served  not  only  on  the  property  but  on  the 
defendant,  jurisdiction  attaches.^  An  assignee  appointed 
by  a  bankrupt  court  of  another  district  is  within  the  rule, 
although  there  is  property  within  the  d'strict.^  \Vliere  a 
citizen  of  the  United  Stakes  is  a  resident  in  a  foreign 
country,  the  circuit  court  has  no  jurisdiction  over  a  suit 
brought  by  an  alien,  although  he  has  property  within  the 
district  which  may  be  attached.^  In  attachment  cases, 
the  levy  of  the  writ  o  attachment  on  the  property  is  the 
one  requisite  esseutial  to  jurisdiction.'^'  A  service  upon 
the  cashier  of  a  bank  of  process  of  garnishment  in  the 
name,  althou  .h  not  the  full  name,  of  the  bank  is  sufficient  ^ 
Jurisdiction  of  the  res  is  obtained  in  attachment  cases  by  a 
seizure  under  process  of  court  '^ 

1  Holliogsworth  t.  Adams.  2  Dall.  336;  Toland  t.  Sprague,  12  Peters. 
300;  Obaffee  t.  Hayward.  2 J  How.  206;  Day  v.  Newark  Manuf  g  Co.,  1 
Blatchf.  628;  Saddler  t.  Hadson.  2  Ourt  6;  Mauldin  v.  CarU,  3  Hughes, 
249;  Pioquet  t.  Swan,  5  Mason,  35;  Richmond  v.  Dreyfous,  1  Sum.  131. 

2  Toland  t.  Spratfue,  12  Peters,  300;  Anderson  v.  Shaffer,  10  Fed. 
Bep.  266. 

3  liIyerB  v.  Dorr,  13  Blatchf.  22. 

4  Pollard  T.Dwi;;ht.  4  Cranch,  421 

6  North  T.  McDonald.  1  Biss.  67;  Anderson  t.  Shi^or.  10  Fed. 
Bep.  266. 

6  Shainwald  t.  Lewis,  5  Fed.  Rep.  510. 

7  Picquct  T.  Swan,  5  Mason,  35. 

8  Cooper  T.  Reynolds,  10  WalL  306. 

9  Reynolds  t.  Smith.  17  Wash.  L.  R.  117. 
10  Cooper  t.  Reynolds,  8upra, 

§  92  b.  Betum  and  proof  of  service.— The  re- 
turn of  the  marshal  which  shows  exact  compliance  with 
the  order  of  the  court  directing  service  of  process,  made 
in  the  manner  in  which  it  should  be  made,  establishes 
sufficient  service.  ^  The  return  of  the  marshal  to  a  writ, 
that  he  has  ** arrested  the  property  within  mentioned," 
signifies  -tiiat  he  has  actually  taken  the  property  into 
his  custody  and  under  his  control.^  A  marshal's  re- 
turn to  a  warrant,  that  he  has  seized  the  property 
described  therein,  and  held  it  subject  to  the  further 
order  of  the  court,  gave  the  court  jurisdiction  over 
it'  A  return  to  a  writ  of  capias,  **  executed  on  the  de- 
fendant Hardeman  by  leaving  a  true  copy  at  his  residence," 
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is  insufficient  *    In  a  collateral  proceedinff  the  complain- 
ant is  not  at  liberty  to  traverse  the  marshal's  return.^ 

1  United  States  t.  Clarke.  ( "  The  Gonflacation  CaBes")  20  Wall.  93. 

2  Pelham  T.  Roee.  9  Wall.  103. 

3  Paige  t.  United  States,  11  WalL  268;  Tyler  v.  Defirees.  Id.  331. 

4  Harris  t.  Hardeman,  14  How.  334. 

5  Brown  ▼.  Kennedy.  15  WalL  59x. 

Desty  Removals.— is. 
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CHAPTER  V. 

THE  RIOHT  OF  REMOVAL. 

§  93.       Implied  pover  of  Oonsress  to  provide  for  removal  of  causes 

from  State  courts. 
§  93  a.   Right  conferred  by  Congress. 
§  93  b.    Not  a  vested  right. 

§  93  c.    Its  exercise  cannot  be  prevented  by  State  legislation. 
§  93  d.    The  right  not  waived  by  proceedings  In  State  court. 
§  93  e.    Restriction  on  exercise  of  right  by  Act  of  Congress  of  1887-8. 
§  93  f.     Suits  removable. 

§  93  g.    Proceedings  in  the  nature  of  suits,  are  removable. 
§  93  h.    Probate  proceedings. 
§  93  1.     Si>eclal  proceedings. 
§  93  j.     Suits  not  removable. 
§  93  k.    Restriction  of  right  by  amount  in  controversy  under  Rev.  Stats. 

800.633. 
§  93  1.    By  amount  In  controversy  tmder  Act  of  1875. 
§  93  m.   Amount  In  controversy,  under  Act  of  1837.  $2000  exclusive  of 

interest  and  costs. 
§  93  n.    Amount  In  controversy  under  right  of  set-off. 
§  93  o.    Removal  into  circuit  courts  of  newly  admitted  States.  ' 

§  93*  Implied,  po^vrer  of  Co  aggress  to 
proTide  for  remoTal  of  causes  from. 
State  eonrts. — ^Congress  shall  have  power  to 
constitute  tribunals  inferior  to  the  Supreme  Court. 
(XJ.  S.  Const,  art.  1,  sec.  8,  cl.  9.)  And  to  make 
all  laws  necessary  and  proper  to  carry  out  its 
powers.     (Id.  cl.  18.) 

§  98  a.  Kight,  conferred  by  Gongrera.  --  The 
right  to  a  removal  of  the  cause  is  a  right  conferred  directly 
by  Congress,  and  does  not  depend  on  the  action  of  the 
State  court,^  which  can  neither  confer  it  nor  take  it  away.^ 
If  the  right  has  once  become  perfect,  it  cannot  be  taken 
away  by  subsequent  amendment*''  either  in  the  State  or 
Federal  court,  by  release  of  part  of  the  claim/  or  other- 
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wise.^  A  party  loses  none  of  his  rights  to  insist  upon  a  re- 
moval of  the  cause  by  his  voluntary  appearance;*  if  he 
appears  and  obtains  time  to  answer,  and  gives  notice  of  a 
motion  to  dismiss  a  temporary  injunction,  it  is  not  a  waiv- 
er of  the  right'  A  party  brought  into  a  State  court  by 
an  order  to  interplead,  ma^,  on  motion  of  the  original 
defendant,  if  otherwise  qualified,  remove  the  canae.^  A 
party  is  not  precluded  by  the  acts  of  an  attorney  appoint- 
ed for  him  by  the  court  in  his  absence.'  A  party  failing 
to  obtain  a  removal  loses  none  of  his  rights  by  contesting 
the  suit  on  its  merits.  ^°  Such  contesting  is  not  a  waiver 
of  his  rights. ^^  The  right  to  a  removal  may  be  waived,^' 
as  by  agreement,  by  direct  consent,  or  by  non-exercise  of 
the  right;^^  as  by  consenting  to  a  reference/*  or  by  stipu- 
lation, or  any  conduct  equivalent  to  a  waiver.  ^^  The 
right  under  Revised  Statutes,  sec.  639,  attaches  in  every 
case  (])  where  the  controversy  is  between  citizens  of 
different  States;  (2)  where  the  matter  in  dispute  ex- 
ceeds $500,  exclusive  of  costs;  (3)  under  the  Act 
of  1867,  the  citizen  of  such  other  State  must  file 
the  required  affidavit  as  to  local  prejudice;  and  (4) 
he  must  give  the  required  security  for  his  appear- 
ance.^* It  must  appear  that  the  contest  in  the  suit  is  be- 
tween citizens  of  different  States.^ '^  The  right  depends  on 
the  citizenship  of  the  persons  who  are  parties  to  the  record, 
although  others  have  an  interest  in  the  suit,^*  or  on 
foreign  citizenship  or  alienage.  ^'  Under  the  Act  of  1866 
the  suit  must  be  brought  by  a  citizen  of  the  State  in  which 
it  is  pending;^^  for  if  brought  by  a  citizen  of  another 
State,  or  an  alien,  it  cannot  be  removed;^^  and  taking  out 
letters  of  administration  will  not  make  him  a  citizen ;^^  and 
if  defendant  was  a  citizen  at  the  commencement  of  the 
suit,  he  cannot,  by  becoming  a  citizen  of  another  State, 
acquire  the  right  to  remove.''*  This  section  has  no  refer- 
ence to  a  case  where  one  of  the  defendants  is  an  alien, 
and  the  others  are  citizens  of  another  State,  and  none,  or 
none  served,  are  citizens  of  the  State  where  suit  is 
brought.^*  Under  the  Act  of  1866  a  plaintiff  has  no  right 
to  remove  the  cause;^^  the  right  is  confined  to  the  alien 
or  non-resident  defendant;^  it  applies  only  where  there 
are  two  defendants,  one  of  whom  is  a  citizen  of  another 
State  or  an  alien.  ^'    If  a  defendant  is  sued  jointly  with 
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others,  he  may  remove,  though  he  afterward  becomes 
sole  defendant.'''^  If  the  defendants  are  entitled  to  sever, 
those  onlv  need  unite  in  the  petition  who  are  entitled  to 
remove,'^ and  the  cause  will  be  removed  only  as  to  the 
defendant  who  petitions.^  On  a  joint  application  the  re- 
moval may  be  granted  to  one  and  denied  as  to  the  other  ."^ 
The  right,  if  claimed  by  the  mode  prescribed,  depends  on 
the  caae  disclosed  by  tiie  pleadings  ;^'''  and  equitable  de- 
fenses  will  not  prevent  a  removal.^  The  right  of  removal 
of  a  suit  from  a  State  court  is  statutory.  A  party  must 
show  upon  the  record  that  his  case  comes  within  the 
statute.^  The  validity  of  this  legislation,  is  not  open  to 
serious  question,  and  the  provisions  adopted  have  been 
recognized  and  followed  with  scarcely  an  exception,  by 
the  Federal  and  State  courts  since  the  establishment  of 
the  government.'* 

1  Viak  T.  U.  P.  R.  B.  Co..  6  BlatGhf.'362. 

2  Clippinger  t.  Mo.  Yal.  L.  Ins.  Co.,  22  Int.  Rev.  Bee.  47;  Hatch  t 
Chica«o.  B.  I.  &  P.  B.  B.  Co..  6  Blatchf.  105. 

Kanouse  t.  Martin.  15  How.  198;  S.  C.  1    Blatchf.  149;  Akerly  t.  Vi. 
las.  1  Abb.  U.  S.  284;  8.  C.  2  Bias.  110;  Hatch  v.  Chicago,  B.  I.  &  P.  B.  B- 

Co..  6  Blatchf.  1C5;  Fisk  y.  U.  P.  B.  B.  Co.,  6  Blatchf.  362;  S.  C.  8  Blatchf. 

243;  Muns  ▼.  Dupont,  2  Wash.  C.  C.  463;  Ladd  v.  Tudor,  3  Wood.   &. 
M.  325. 

4  Gordon  t.  Longest.  16  Peters,  97;  Boberts  t.  Nelson.  8  Bla   hf.  71 

5  Stanley  ▼.  Chicago.  B.  I.  &  P.  B.  B.  Co.,  3  Cent.  L.  J.  430;  Matthews 
T.  Lyall.  6  McLean,  13;  Wright  t.  Wells,  Peters.  O.  C.  220. 

6  Sterens  t.  Bichardson,  9  Fed.  Bep.  191. 

7  Stevens  t.  Richardson.  9  Fed.  Bep.  191. 

8  Healey  t.  Prevoet,  25  Int.  B.  B.  240;  Postmaster-General  t.  Cross,  4 
W&ah.  C.  C.  326;  Martin  t.  Taylor.  1  Wash.  C.  C.  1. 

9  Fisk  r.  Fisk.  4  Martin.  N.  S.  676. 

10  New  Orleans  etc.  B.  B.  Co.  t.  Mississippi,  102  U.  S.  135;  The  Be- 
moTal  Cases,  100  U.  8.  457;  Insurance  Co.  t.  Dunn.  19  Wall.  214;  Ayers 
V.  Chicago.  101  U.  B.  181:  Railroad  Co.  t.  Ketchum.  101  V.  8.  289;  Amer. 
Bible  Soc  t.  Grove.  101  U.  S.  610;  Burke  ▼.  Flood.  1  Fed.  Bep.  541. 

U  Insurance  Co.  t.  Dunn,  19  Wall.  214;  Gordon  t.  Longest.  16  Peters, 
98:  Kenouse  v.  Martin.  18  How.  198;  Stevens  ▼.  Phoenix  Ins.  Co.,  41  N. 
Y.  149;  Hadley  t.  Duulop.  10  Ohio  8t.  1;  Stanley  ▼.  Chicago.  B.  I.  &  P.  B. 
B.  Co..  3  Cent.  L.  J.  430. 

12  Home  Insurance  Co.  t.  Curtis,  33  Mich.  402. 

13  Hanorer  Nat.  B'k  t.  Smith.  13  Blatchf.  224. 

14  Hanorer  Nat.  B'k  v.  Smith.  13  Blatchf.  224. 

15  Hanover  Nat.  B'k  v.  Smith,  13  Blatchf.  224. 

16  Johnson  v.  Monell.  1  Woolw.  390.  Under  the  Act  of  1875,  the  afB- 
davit  of  local  predjudice  Is  not  necessary:    Allen  v.  Byerson,  2  Dill.  501. 

17  Welch  T.  Tennent.  4  Cal.  203;  Greely  v.  Townsend,  25  Cal.  604. 
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18  Bobb  T.  Parker.  3  Rich.  N.  S.  63. 

19  Flak  ▼.  U.  P.  R.  Co.,  6  Blatchf.  331. 

90  Amnry  t.  Amory.  95  U.  8. 13S;  Sanda  ▼.  Smith.  1  DUL  230;  Fiskv 
Ghloago.  R.  I.  ft  P.  R.  Co..  5J  Barb.  472. 

31  Amory  t.  Amnry,  93  IT.  S.  186;  Sands  v.  Smith.  1  DfIL  290;  FlsV  t. 
Chfoag'),  R.  I.  ft  P.  R.  Co.,  53  B^b.  472;  Koiokarbooker  L.  Lib.  Co.  t.  Uer- 
baoh.  70  Pa.  St.  150. 

22  Amory  t.  Amory,  95  U.  S.  186. 

23  Dvri  r.  Walker,  43  How.  Pr.  23.  Bat  sea  MoQIxmity  t.  White,  3 
Dill.  330. 

21    Davis  T.  Cook.  9  Ner.  131 

25  Sandb  t.  Smith.  1  DHL  290;  but  nnder  the  Act  of  1875.  either  i>arty 
may  remjve.  all  forming  the  party  on  one  side  being  c  tizeus  of  diflfereut 
States  from  those  on  the  other:  Ruble  y.  Hyde.  3  Fed.  Ren.  330. 

26  Sew.  Maoh.  Cos.  Ca8..18  Wall.  663;  S.C.  110  Mass.  ^0. 

27  George  t.  Pllcher.  23  Gratt.  299;  Davis  t.  Cook.  9  Ner.  134-  Good- 
rich y.  Hunton.  29  La.  Au.  372;  Fatrchild  ▼.  Durand.  8  Abb.  Pr.  3  j5.  Sea 
Schwab  ▼.  Hudson.  11  Ch.  L.  N.  372;  Ciasel  y.  McDonald.  13  Blatchf.  150. 

23  Yulee  y.  Vose,  99  U.  S.  530;  S.  C.  61 N.  Y.  449. 

29  Lewis  y.  White,  7  Ch.  L.  S.  116. 

33  Wormser  y.  Dahlman,  16  Blatchf.  319;  S.  C.  67  How.  Pr.  286l 

31  Darty  Walker.  4  Daly,  183. 

32  Barney  y.  Latham,  107  XT.  S.  205. 

33  Taryin  y.  FickUn.  60  Ga.  373 

34  Phoenix  Ins.  Co.  y.  Peohner,  95  IT.  S.  183;  Amory  y.  Amonr.  Id.  186: 
LitUe  York  Gold  Watch  ft  W.  Co.  y.  Keyes,  96  U.  B.  UB. 

35  Gaines  y.  Fuentes,  92  U.  S.  10;  Tennessee  y.  Davis,  100  U.  S.  257. 

§  93  b.  Not  a  vested  right.— The  right  of  removal 
is  not  a  vested  right  of  property,  and  the  rale  of  statatory 
construction  does  not  apply. ^  A  defendant  may  waive  his 
right  to  remove  a  cause,  and  may  withdraw  his  petitioa 
and  bond,  upon  due  notice  where  the  record  has  not  beea 
sent  to  the  Federal  court.  ^ 

1  Manley  y.  Olney,  32  Fed.  Rep.  703. 

2  Wadleigh  y.  Standard  L.  ft  Ace.  Ins.  Co..  43  N.  W.  Rep.  103. 

§  93  c.  Its  exercise  cannot  be  prevented  bjr 
State  leg^ation. — The  right  to  the  removal  of  a  cause 
cannot  be  prevented  by  State  legislation.^  A  statute 
which  enacts  that  a  foreign  corporation  shall  not  transact 
business  within  its  limits,  unless  it  ai^roes  in  advance  that 
it  will  not  remove  into  the  Federal  courts  any  suit  that 
may  be  commenced  against  it  by  a  citizen  of  Wisconsin, 
is  repugnant  to  the  Constitution  of  the  United  States,  and 
void.^  Such  an  agreement  is  within  tlie  st  itute,  and  is  void.^ 
Yet  a  stipulation  not  to  remove  a  specitied  suit  has  been. 
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held  valid/  The  State  may,  however,  compel  the  foreign 
corporation  to  abstain  from  the  Federal  courts,  or  to  cease 
to  do  business  in  the  State,  giving  the  corporation  the 
option.^  It  may  exclude  a  foreign  corporation,  and  the 
means  of  enforcing  such  exclusion  or  the  motives  of  such 
action  will  not  be  inquired  into.* 

1   American  F.  Co.  ▼  Bostwiok,  151  Mass.  19. 

3  Home  Ins.  Co.  ▼■  Morse,  87  U.  S.  445;  Reoe  ▼.  Newport  News  &  M- 
V.  Co.,  32  W.  Va.  164;  Insurance  Co.  t.  Dunn,  86  TJ.  S  214;  Kanouse  v. 
Martin.  55  U.  S.  23;  5S  U.  S.  198;  Home  Ins.  Co,  v.  Davis,  29  Mich.  238: 
Stevens  T.  Phoenix  Ins.  Co.,  41  N.Y.  149,  Uolden  v.  Putnam  Ins  Co.,  46 
N.  Y.  1;  Hadley  v.  Ihmlap.  10  Ohio,  1. 

3  Home  Ins.  Co.  v.  Morse.  20  Wall.  445;  Barron  v.  Bumside,  121  IT. 
S.  186. 

4  Hanover  v.  National  Bank,  13  Blatchf .  224 . 

5  Do7le  V.  Continental  Ins.  Co.,  £4  XJ.  S.  533. 

6  Doyle  v.  Continental  Ins.  Co.,  94  XJ.  S.  535;  State  v  Doyle,  40  Wis. 
221    But  see  Hartford  Fire  Ins.  Co.  v.  Doyle,  6  Biss.  461 . 

§  93  d.  The  right  not  waived  by  proceedings 
in  State  court. — A  petitioner  does  not  waive  his  right 
to  removal  by  contesting  his  suit  upon  the  merits  in  the 
State  court,  after  his  petition  is  there  denied.  ^  He  does  not 
waive  his  right  to  a  removal  of  the  cause  within  that  time 
by  filine  a  general  demurrer  before  the  time  allowed  by 
law  and  the  rules  of  court  expires.^  Signing  a  stipulation 
for  continuance  in  a  State  court  does  not  waive  the  right 
to  remove  the  cause.'  If  a  party  fails  in  his  efiforts  to  ob- 
tain a  removal,  and  is  forced  to  trial,  he  loses  none  of  his 
rights  by  defending  against  the  action  in  the  State  courts.'* 
Parties  litigant  have  a  right  to  continue  the  case  in  the 
State  courts  irrespective  of  its  Federal  character,  and  as 
soon  as  any  active  steps  have  been  taken  or  any  acts  per- 
formed that  show  presumptively  that  an  election  has  been 
made  to  remain  in  the  State  court,  the  jurisdiction  of  the 
State  court  becomes  complete,  and  no  transfer  will  take 
place.^  But  it  cannot  be  held  that,  because  the  petition 
for  removal  was  not  filed  until  after  motion  to  strike  it 
from  the  files  had  been  disposed  of,  the  right  of  removal 
had  been  lost.^  The  right  to  remove  a  cause  is  not  abso- 
lutely lost  by  failure  to  file  the  record  in  the  latter  court 
on  the  first  day  of  its  next  term,  or  at  any  time  during 
that  term.''  The  right  to  remove  the  cause  is  barred  by 
appeal  to  the  State  supreme  court  from  an  order  allowing 
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a  temporary  injunotion  made  upon  the  petition  and  the 
affidavit.^  The  loss  by  one  party  of  the  right  to  remove 
a  cause,  by  expiration  of  the  time  to  answer,  affects  all 
other  parties  with  whom  he  must  be  joined  in  an  applica- 
tion for  removal.'  Comity  has  no  place  in  determining 
the  question  as  to  the  removal  of  the  cause,  which  is  a 
matter  of  ri^^ht. '® 

1  L.  R.  M.  R.  ft  T.  R.  Go.  y.  IredeU.  50  Ark.  388;  Stix  r.  Keith,  93  Ala. 
121;  Richards  t.  Rock  Rapids.  31  Fed.  Rep.  605. 

2  Conner  v.  Skagit  Oumbsrland  Ck>al  Co..  43  Fei.  Rep.  802. 

3  Strassbvixser  y.  Bcecher.  4i  Fed.  Rep.  203. 

4  Meyer  ▼.  Delaware  R.  N.  Construction  Co.  ("Remoyal  Cases")  100 
U.  S.  457;  New  O  leans  M.  k  T.  R.  R.  Co.  y.  Mississippi.  102  U.  H.  135; 
Kern  y.  Huidekoper.  103  U.  S.  485;  Chesapeake  &  O.  R.  Co.  y.  "White,  111 
XJ.  S.  134;  National  Steamship  Co.  ▼.  Togman.  106  XJ.  S.  118. 

5  Wing  y.  Chicaso  ft  N.  R.  Co.,  47  N.  W.  Rep.  530. 

6  Richards  y.  Rock  Rapids,  31  Fed.  Rep.  503. 

7  Rowell  y.  HUl.  24  Blatchf.  13S. 

8  Chicago.  I.  ft  N.  P.  R.  Co.  y.  Minnesota  ft  N.  W.  R.  Co.,  29  Fed. 
Rep.  337. 

9  Rogers  y.  Van  Nortwick,  43  Fed.  Rep.  513. 

10    Tillman  y.  Coosaw  Min.  Co..  45  Fed.  Rep.  805. 

§  93  e.  Bestriction  on  ezercise  of  right  by 
Act  of  Oongresa  of  1887-8.— The  Act  of  Congress  of 
March  3,  1887,  does  not  enlarge  the  right  of  removal  of 
causes,  but  restricts  it  as  to  the  parties,  the  classes  of 
actions,  and  the  time  of  its  exercise.^  The  statute,  there- 
fore, must  be  strictly  construed  against  those  seeking  to 
evade  its  requirements.^ 

1  Woolf  y.  Chisholm.  24  Blatchf .  405. 

2  Dwyer  y.  Peshall,  33  Fed.  Rep.  537. 

§  93  f.  Suits  removable. — Where  the  ground  of 
removal  is  the  subject-matter  and  not  citizenship,  the  suit 
must  arise,  in  part  at  least,  out  of  a  controversy  in  regard 
to  some  provision  in  the  Constitution  or  laws  of  Congress;^ 
in  such  case  it  is  removable,  irrespective  of  citizenship. ' 
It  is  not  enough  that  a  plea  to  the  jurisdiction  of  the  State 
court  has  been  or  may  oe  interposed,  involving  constitu- 
tional questions;^  so  merely  claiming  title  under  an  act  of 
Congress  will  not  authorize  a  removal.'*  A  suit  between 
a  land-owner  and  an  incorporated  company  seeking  to 
appropriate  the  land  under  the  law  of  eniinent  domain 
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may  be  removed;^  or  a  bill  in  equity  to  reform  an  insur- 
ance policy;^  or  a  special  statutory  proceeding  to  confirm 
a  land  title  ;^  or  an  aiction  by  an  attorney  to  recover  fees 
and  have  the  amount  declared  a  lien  upon  property  sold;® 
or  suits  by  attachment;^  or  a  controversy  as  to  the  valid- 
ity of  an  attachment;^^  or  a  proceeding  by  mandamus  to 
compel  a  company  to  transfer  certificates  of  stock — maybe 
removed.  ^^     But  a  claim  against  an  estate,  pending  an  ap- 
peal from  the  decision  of  the  commissioners  appomied  by 
the  probate  court,  is  not  removable  under  the  Act  of  1867;^^ 
and  a  contest  in  regard  to  the  distribution  of  an  estate  must 
be  removed  before  the  original  trial.  ^'    A  bill  to  reform  a 
contract  may  be  removed.  ^*    A  bill  to  compel  a  trustee  to 
apply  the  income  to  pay  the  debts  of  the  cestui  que  trust, 
where  the  latter  is  a  non-resident,  may  be  removed  ;^^  or  a 
bill  to  obtain  an  accounting  from  a  mortgagor;^^  or  a  pro- 
ceeding in  chancery  by  a  purchaser  at  a  sherifiTs  sale  to 
have  the  sale  conhrmea;^''  or  a  bill  to  compel  the  surrender 
of  a  note  on  the  ground  of  coUuhion  and  fraud,  though  a 
former  decree  had  been  rendered  in  a  State  court  requiring 
him  to  surrender  the  note,  may  be  removed. ^^    If  a  pro- 
ceeding to  annul  a  judgment  is  equivalent  to  a  b.lf  in 
equity  to  set  aside  the  judgment,  the  case  is  removable.^-' 
A  suit  in  a  State  court  to  restrain  or  stay  execution  of  a 
judgment  by  seizure  and  sale  of  lands  may  be  reuiuved.^o 
The  right  of  removal  of  a  railway  foreclosure  suit  is  not 
affected  by  the  pendency  of  another  suit  in  the  State  court 
by  stockholders  against  the  company. ^^    An  injunction 
suit  is  a  sufficiently  indepeudent  suit  to  author  ze  a  re- 
moval.^   Section  720  of  the  Kevised  Statutes,  forbidding 
Federal  courts  to  enjoin  proceedings  in  State  courts,  does 
not  forbid  the  removal  of  injunction  suits. ^*    To  be  re- 
movable, the  suit  must  be  a  suit  "within  the  meaning  of 
the  State  law;*^  and  where  there  is  no  controversy,  the 
suit  cannot  be  removed;'''^  as  where  default  has  been  made.  ^^ 
A  suit  against  a  foreign  corporation,  followed  by  an  at- 
tachment, is  a  suit;'''^  but  a  motion  under  a  State  statute 
as  to  corporations,  for  execution  against  a  stockholder,  is 
not  a  suit  at  law  or  in  equity.  '^^    A  suit  against  an  adminis- 
trator to  recover  a  claim  which  existed  agamst  the  decedent 
in  his  lifetime  may  be  removed  where  the  parties  are  citi- 
JEena  of  different  States,  although  the  statute  of  the  State 
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confers  exclusive  jurisdiction  of  such  a  suit  upon  the  State 
court.  ^'^  A  suit  instituted  on  petition  for  executory  proc- 
ess on  a  title  importing  a  confession  of  judgment  where 
defendant  has  filed  a  denial  of  plaintiff's  right,  citizenship 
and  necessary  amount  being  conceded,  is  removable.^  A 
suit  to  recover  property  acquired  by  the  defendant  solely 
as  receiver  of  a  national  bank  under  direction  of  the  comp- 
troller of  the  currency,  is  removable.'^ 

1  Gold  Washing  etc.  Co.  y.  Keyes,  96  TJ.  S.  199. 

2  WUderv.  TJnionNat.Bank.l2Ch.L.  N.  75.  ^ 

3  State  y.  Bowen.  8  Bich.  N.  S.  382. 

4  Hoadley  y.  San  Francisoo,  94  XJ.  S.  4;  S.  C,  3  Sawy.  553;  Trafton  y. 
Nougues,  4  bawy.  178. 

6  Pattenon  y.  Boom  Co.,  3  DiU.  465;  S.  C.  98 XJ.  S.  403. 

6  Charter  Oak  Co.  y.  Star  Ins.  Co.,  6  Blatchf.  206. 

7  Porker  v.  Oyerman.  18  How.  136;  S.  C.  Hemp.  692. 

8  Pettus  y.  Georgia  II.  R.  Co.,  3  Woods,  620. 

9  Barney  y.  Globe  Rank,  5  Blatchf.  107;  Sayles  y.  Northwestern  Ins. 
Co.,  2  Curt.  212. 

10  Keith  y.  Leyi,  2  Fed.  Rep.  743. 

11  Washington  Imp.  Co.  y.  Kansas  Pac.  R.  Co.,  5  Dill.  489. 

12  Du  Viyier  y.  Hopkins,  116  Mass.  125.  But  see  Payne  y.  Hook,  7 
Wall.  425;  14  WaU.  254;  Craigie  y.  McArthur,  4  Dill.  474;  S.  C.  15  Alb.  L. 
J.  161;  4  Cent.  L.  J.  137;  9  Ch.  L.  N.  156. 

13  Craigie  y.  McArthur,  4  DHL  474;  S.  C,  i6  Alb.  L.  J.  120;  4  Cent.  L. 
J.  273;  9  Ch.  L.  N.  156. 

14  Charter  Oak  7.  Ins.  Co.  y.  Star  Ins.  Co..  6  Blatchf.  906. 

15  Broadway  Bank  y.  Adams.  130  Mass.  43^* 

16  XJpton  y.  New  Jersey  S.  R.  R.  Co.,  25  N.  J.  Eq.  372. 

17  Parker  y.  Oyermau,  18  How.  137. 

18  Hatch  y.  Preston,  1  Biss.  19. 

19  Barrow  y.  Hunton.  90  XJ.  S.  80. 

20  Watson  y.  Boudurant,  2  Woods,  166;  S.  C.  3  Cent  L.  J.  398L 

21  Scott  y.  Clinton  &  S.  R.  R.  Co..  6 Biss.  529;  S.  C.  8  Ch.  L.  K.  210. 

22  Boudurant  y.  Watson.  103  XJ.  S.  281. 

23  Boudurant  y.  Watson,  103  U.  S.  28L 

24  In  re  Iowa  &  M.  Const.  Co.,  6  Fed.  Rep.  799. 

25  Shumway  y.  Chicago  &  Iowa  R.  Co.,  4  Fed.  Rep.  SSS;  Fasnacht  v 
Fr..nk;  23  WaU.  416. 

86   Berrian  y.  Chetwood,  9  Fed.  Rep.  678. 

27  Barney  y.  Globe  Bonk,  5  Clatchf.  107. 

28  Weber  y.  Humphreys,  5  Dill.  223;  Smith  y.  St.  Looia  Mut.  L.  Izm. 
Co.«  3  Tenn.  Ch.  35j;  S.  C.  4  Cent.  L.  J.  5G3. 

29  Clark  y.  Beyer.  139  U.  S.  96;  9  By.  &  Cotp.  L.  J.,  322;  Hess  y.  Bey 
uold8,113U.S.  73. 

90   Lockhart  y.  Moray.  31  Fed.  Rep.  497. 

SI    Bowles  ▼.  Witters,  43  Fed.  Rep.  700. 
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§  93  g.  Proceedings  in  the  nature  of  suits  are 
removable. — A  proceeding,  though  special  in  its  form, 
for  the  confirmation  of  a  tax  title,  being  in  its  nature  but 
the  application  of  a  well-known  chancery  remedy,  is  re- 
movable;^ or  a  proceeding  before  commissioners  appointed 
to  appraise  lan<(  when  transferred  to  a  State  court  by  ap- 
|/eal  from  their  award,  becomes  a  suit  at  law;^  or  a  proceed- 
mg  in  a  Massachusetts  court  under  the  Massachusetts 
statute  for  the  appointment  of  commissioners  and  the  as- 
sessment of  damages  for  the  diversion  of  the  water  of  a 
stream  is  a  suit  of  a  civil  nature,  within  the  Removal  Acts.^ 
Condemnation  proceedings  under  State  statutes  may  be  re- 
moved to  the  federal  court  where  the  parties  are  citizens 
of  different  States,  for  the  sole  purpose  of  computing  the 
value  of  the  land  taken, ^  an  appeal  from  an  assessment 
of  the  value  of  land  condemned  for  public  use,^  but  an  ap- 
peal from  an  assessment  for  taxation  is  not  a  suit  remov- 
able into  the  circuit  court. °    An  appeal  from  the  decision 
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estate,  pending  an  appeal  from  the  decision  of  the  com- 
missioners 'appointed  oy  the  probate  court,  is  not  re- 
movable under  the  Act  of  1867.*  The  fact  that  the 
claim  is  legtl,  as  distinguished  from  equitable,  has  no 
bearing  on  the  question  of  the  right  of  removal.  ^°  The 
right  of  removal  is  confined  to  civil  actions,  ^^  and  does  not 
extend  io  criminal  prosecutions.'^  So  an  action  of  del t 
upon  a  recognizance  by  a  State  against  an  alien  cannot  bo 
removed,  as  it  is  of  a  criminal  nature;'^  and  an  action  of 
tort  against  several  defendants  for  a  conspiracy  cannot  be 
removed  by  part  of  them  under  the  Acts  of  1866  or 
1867;^*nor  under  the  act  to  1876.  ^  An  action  of  ejectment  is 
removable,  ^^  or  an  action  of  replevin.  ^^  An  action  com- 
menced by  attachment  is  removable,  though  defendant 
disputes  the  attachment  only;^  so  of  a  foreign  attach- 
ment.^ A  case  instituted  to  recover  damages  for  death 
caused  by  a  wrongful  act  is  removable,^  or  an  appeal  to  a 
State  court  from  an  assessment  for  land  taken  under  the 
law  of  eminent  domain  ;^^  or  a  proceeding  by  strangers  to 
an  estate  against  a  devisee  to  annul  a  will;^^  or  a  claim 
on  appeal  against  a  puLlic  corporation.^      An  action 

DXBTY  Rkmoyalh.— 18. 
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brought  to  establish  a  lost  will  is  removable;^^  or  a  suit  to 
annul  a  will,  or  to  recall  a  decree  admitting  it  to  pro- 
bate;'^* but  a  proceeding  for  the  probate  of  a  will,  2*  or  for 
the  caveat  of  a  will  cannot  be  removed;*^  or  a  case  on  ap- 
peal for  the  establishment  of  claims  against  deceased.  ^^ 
A  mandamus  is  not  removable  on  a  plea  which  raises 
the  issue  of  title  to  an  office,^  nor  is  an  action  in  the 
nature  of  a  quo  warranto.^    A  proceeding  by  quo  war- 
ranto   is    removable  if    the    proper    conditions   for   re- 
moval exist;^^    and  so    an    action    of    a   civil    nature, 
similar   to    quo    warranto,    may    be    subject    to    a  re- 
moval.'^    A  mandamus  proceeding,  to   compel  a  court 
to   allow    an  appeal    from    an  order    admitting  a  will 
to  probate,  is  removable  for  diversity  in  citizenship.^'    A 
feigned  issue  granted  at  the  instance  of  an  assignee  for  the 
benefit  of  creditors,  to  try  the  validity  of  a  judgment  re- 
covered by  a  creditor,  which  it  is  claimed  was  fraudulent 
as  to  the  other  creditors,  is  removable  for  diversity  of  cit- 
izenship.'**   Where  a  State  statute  provided  that  condem- 
nation proceedings  should  be  instituted  in  the  probate 
court,  subject  to  review  by  the  Supreme  Court,  such  pro- 
ceedings are  removable  for  like  reason.^    Proceedings  to 
determine  the  value  of  land,  after  condemnation  therefor 
for  a  highway,  may  be  removed  to  a  United  States  court 
for  a  diversity  in  citizenship  of  the  parties.  '•    Proceedings 
for  settlement  of  guardian^  account  may  be  removed  on 
the  same  ground. ^^     A  rule  upon  a  United  States  internal 
revenue  collector,  granted  by  a  State  court  on  petition  of 
a  sheriff,  to  show  cause  why  an  attachment  should  not  is- 
sue   against    him  for  contempt,   in  refusing  to  let  the 
sheriff  enter  and   seize  goods  held  in   a  bonded  ware- 
house for  internal    revenue,   is   a  **  civil   suit,"   remov- 
able to  the  Federal  court.'®    Where  a  sheriff  levies  on 
the    property   of  citizens    of  another    Stato    on   action 
to  replevy  such  property  is  removable.'^ 

1  Parker  v.  Orerman.  69  TJ.  8. 137. 

2  MiBsisaippi  &  Rum  B.  Boom  Go.  v.  Patterson.  98  IT.  S.  403. 

3  Banlgan  v.  Worcester.  30  Fed.  Rep.  392. 

4  Colorado  Midland  R  Co.  v.  Jones,  29  Fed.  Rep.  193;  Whelan  t.  New 
York  etc.  R.  Co..  1  L.  R.  A.  65;  Kohl  t.  United  States.  91  U.  S.  367:  Mia- 
tissippi  &  Rum  R.  Boom  Co.  v.  Patterson.  98  U.  8.  403;  Padflo  Raflroad 
Removal  Cases,  115  U.  8. 1;  Mineral  Range  B.  Co.  ▼.  Detroit  &  L.  S.  Cop- 
per Co.,  25  Fed.  Rep.  515. 
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6  Mfanissippi  &  Rum  R.  Boom  Go.  r.  Patterson,  98  U.  S.  403;  Se«rl  r. 
School  Dist.  No.  2. 124  IT.  S.  197;  Union  Paoiflc  H.  Go.  v.  Myen  (PaoifioR. 
Removal  Gases).  115  U.  S.  1. 

6  Upshur  ▼.  Rich,  135  U.  S.  467. 

7  Delaware  Go.  t.  Diebold  S.  k  L.  Go.,  133  U.  S.  473. 

8  Hess  V.  Reynolds.  113  U.  S.  73. 

9  Du  Yivier  v.  Hopkins,  116  Mass.  125.  See,  howerer,  Payne  t.  Hook. 
74  U.  S.  425;  81  U.  S.  262;  Oraigie  y.  McArthur,  4  DiU.  474. 

1  Ketchum  y.  Black  Lumber  Riyer  Go.,  4  Fed.  Rep.  139. 

2  Reap.  y.  Gorbet,  3  Dall.  467;  Gr«en  y.  U.  S.,  9  WaU.  653;  State  t. 
Grand  Trunk  Railway,  3  Fed.  Rep.  887. 

3  Rison  V.  Gribbe,  1  Dill.  184:  Green  v.  U.  S..  9  WaU.  655;  State  t. 
Grand  Trunk  R.  Go.,  3  Fed.  R«p.  887. 

4  Reep.  y.  Gorbet.  3  DalL  467. 

6    Ex  parte  Andrews,  40  Ala.  639. 

6   Van  Brunt  y.  Gorbin,  14  Blatchf .  496. 

7  Bigelow  y.  Forrest.  9  WaU.  339;  AUin  y.  Robinson.  1  DUl.  119;   Ez 

Krte  Turner,  3  WalL  Jr.  2.'i8;  Ex  parte  Girard,  3  WaU.  Jr.  263;  Tomey  y. 
ardsley.  4  Wash.  G.  G.  242;  Gale  y.  Babcock.  4  Wash.  G.  G.  344;  Biartln 
y.  Snowden.  18  Gratt.  100. 

8  Beecher  y.  GiUett.  1  Dill.  308;   Dennistoim  v.  Draper,  5  Blatchf.  336. 

9  Keith  y.  Leyi.  2  Fed.  Rep.  743. 

10  Barney  y.  Globe  Bank.  5  Blatchf.  107;  Ramsey  v.  Goolbaugh,  13 
Iowa,  164. 

11  RaUway  Go.  y.  Whitton.  13  WaU.  270;  Dayies  v.  Lathrop.  12  Fed. 
Rep.  353. 

12  Boom  Go.  v.  Patterson.  98  U.  S.  403;  Warren  v.  Wisconsin  V.  B^ 
R.  Go.,  6  Biss.  425;  RaUroad  Removal  Gases,  115  U.  S.  1. 

13  Gaines  v.  Fuentes,  92  U.  S,  10. 

14  Gurnee  v.  Brunswick,  1  Hughes,  270. 

15  Bouthworth  v.  Adams,  11  The  Reporter,  46. 

16  Gaines  v.  Fuentes,  92  U.  S.  10. 

17  Hargroves  v.  Redd.  43  Ga.  142;  Tibbatts  v.  Berry,  10  Mon.  B.  473; 
In  re  Frazer.  13  Alb.  L.  J.  353;  Fouvergne  v.  New  Orleans,  18  How.  470. 

18  Hargroves  v.  Redd,  43  Ga.  142. 

19  Du  Yivier  v.  Hopkins,  116  Mass.  125. 

20  State  v.  Johnson,  29  La.  An.  399. 

21  State  y.  Bowen,  Rich.  S.  G.  382. 

22  Searl  v.  School  Dist..  124  U.  S.  197;  Kansas  Gity  k  T.  R.  Go.  v.  In^ 
terstate  Lumber  Go.,  37  Fed.  Rep.  3:  Ames  v.  Kansas,  111  U.  S.  449;  State 
Hunt  V.  lUinois  Gent.  R.  Go.,  G.  G.  N.  D.  111..  33  Fed.  Rep.  721. 

23  Ames  v.  Kansas,  111  U.  S.  449. 

24  Erwin  v.  Walsh,  27  Fed.  Rep.  579;  S.  G..  23  Blatohf .  535. 

25  FuUer  y.  Wright,  23  Fed.  Rep.  833. 

28  Mineral  Range  R.  R.  Go.  v.  Detroit  k  Lake  Superior  Gopper  Go..  25 
Fed.  Rep.  515. 

27  Golorado  Mg.  Go.  v.  Jones,  29  Fed.  Rep.  133. 

28  Stafford  v.  Hightower,  68  Ga.  3C4. 

29  McGuUough  v.  Large,  20  Fed.  Rep.  383. 

30  Kern  v.  Huidekoper  103  U.  S.  483. 
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93  h.  Probate  proceedings.  — ^  A  proceeding  for 
the  probate  of  a  wiil  is  Dot  r^movable;^  but  a  proceeding^ 
to  probate  a  will  covering  property  in  two  States,  the 
propoonder  and  caveators  being  citizens  of  different  States, 
is  removable.'  Proceedings  to  set  aside  the  probate  of  a 
will  is  a  suit,  where  a  contest  arises.^  A  proceeding 
instituted  by  strangers  to  annul  a  will,  or  to  recall  a 
decree  admitting  it  to  probate,  is  removable;^  or  an  action 
brought  to  establi^  a  lost  will;^  but  a  proceeding  for  the 
cavecU  of  a  will  cannot  be  removed.^  Proceedings  in  a 
common  pleas  court  in  Ohio  to  test  the  validity  of  a  will 
do  not  constitute  a  "  suit  of  a  civil  nature  at  common  law 
or  in  equity."  They  are  but  the  continuance  of  the  con- 
troversy made  in  such  contest,  and  in  aid  of  the  probate 
court  in  its  exercise  of  probate  powers.^ 

1  Haigro^s  v.  Bedd.  43  Ga.  142;  Tibbatts  t.  Berry,  10  B.  Mon.  473:  Be 
Frazer,  ^2  N.  Y.  239;  Fouvergae  ▼.  New  Orleans.  69  U.  S.  470. 

2  Brodhead  ▼.  Shoemaker,  44  Fed.  Rep.  518. 

3  Qaines  v.  Foentss,  92  U.  S.  10;  £1113  t.  Davis.  109  U.  S.  485. 

4  Gaines  r.  Fuentes,  supra. 

5  Soutbworth  t.  Adams,  9  Blss.  621. 

6  HargroTes  y.  Bedd.  43  Ga.  142. 

7  Reed  v.  Reed.  31  Fed.  Rsp.  49,  citing  Howe  v.  Nesbii  (U.  S.  C.  C. 
N.  D.  Ohio).  April  Term,  1878;  Oase  of  Broderick's  WiU.  88  U.  S.  504; 
Tonley  v.  Lavender,  8J  U.  S.  476;  Tanrer  v.  Tanrer,  34  U.  S.  174;  Ward  t. 
Peck.  59  U.  S.  270;  Adams  t.  Preston,  63  U.  8.  473. 

§  93  i.  Special  proceedings.  —  Writs  of  prohibi- 
tion, mandamus,  and  habeas  corpus,  prosecuted  for  the  at' 
tainment  of  parties'  ri^ts,  are  suits  which  within  the 
law  are  removable.^  But  an  original  proceeding;  for  a 
mandamus  is  not  a  suit  of  a  civil  nature,  within  the  Re- 
moval Act  of  March  3,  1875.^  It  involves  no  definite 
value  in  controversy.^  Under  the  Judiciary  Act  of  1875, 
sec.  716,  a  mandamus  suit  cannot  be  removed  to  a  Federal 
circuit  court.  Taken  together  they  limit  the  jurisdictioa 
of  Federal  circuit  courts  over  mandamus  suits  to  ancillary 
mandamus  suits  in  which  the  court  has  acquired  jurisdic- 
tion of  controversy  before  the  institution  of  the  manda- 
mus suit.  * 

1  Weston  y.  Oharleston.  27  TJ.  S.  449;  Kendall  ▼.  U.  S..  37  TJ.  S.  521; 
Holmes  v.  Jennison,  39  U.  S.  540;  Ex  parte  Milligan,  71  U  B.  2. 

2  Rosenbaum  t.  Bauer.  120  XJ.  S.  450. 

3  Kurtz  T.  Momt.  115  U.  S.  487. 

4  Rosenbaum  r.  Bauer.  129  U.  8. 510,  which,  in  effect,  orexruleB  New 
Orleans  etc.  R.  Co.  y.  Mississippi.  112  U.  S.  12,  aud  Railroad  Co.  t.  Mis- 
Jasippi.  102  U.  8. 135»  and  People  r.  Colorado  etc  R.  Oo. .  42  Fed.  Rep.  I>38. 
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§  93  j.     Suits  not  removable. — A  suit  will  not  be 
removed  unless  the  circuit  court  has  jurisdiction  of  the 
subject-matter,  and  the  power  to  do  substantial  justice 
between  the  parties;^  nor  is  a  suit  removable  which  could 
not  have  been  brought  in  the  circuit  court  by  original  proc- 
ess.^   If  the  circuit  court  has  no  jurisdiction  over  a  sin- 
gle count  of  the  declaration,  tho  case  cannot  be  removed.^ 
A  case  of  condemnatioa  of  property  is  not  removable 
where  the  State  law  vests  title  in  a  municipal  corpo- 
ration,  and  provides  fur  the  assessment   of    damages.^ 
Ancillary  suits  are  not  removable.^    A  bill  filed  to  va- 
cate a  judgment  cannot  be  removed.  *    Illegality  of  the 
final  process  of  a  State  court  is  not  such  a  suit  as  may  be 
removed,^  or  if  an  intervener  seeks  to  have  the  question 
of  title  determined  under  an  execution  issued  out  of  a 
State  court;®  or  where  a  stranger  seeks  to  enjoin  the  sale 
of  property  under  execution;'  or  a  foreign  citizen  seeks  to 
enjoin  the  execution.^®    A  merely  ancillary  proceeding  by 
a  third  person,  to  enjoin  a  seizure  and  sale  under  a  judg- 
ment»  is  not  removable;^  ^  so  the  claim  of  a  garnishee  is 
ancillary,  and  not  removable.  ^^    A  petition  merely  ancil- 
lary to  an  ejectment  suit  already  passed  to  judgment  is 
not  removable.  ^^    If  a  counter-claim  is  filed  in   a  suit 
against  the  citizen  of  the  State  where  suit  is  brought,  it 
cannot  be  removed.  ^^    The  fact  that  a  cross-bill  has  been 
filed,  setting  up  tbe  same  matters  put  in  issue  by  the 
original  bill  and  answer,  cannot  affect  the  jurisdiction,  as 
it  18  but  a  mere  appendage  to  the  original  bill^^ —  a  mere 
auxiliary  to  the  original  bill;^®  a  defense  in  the  suit,^^ 
constituting,  with  the  orignal  bill,  but  one  suit.^®    A  bill 
to  establish  a  resulting  trust  on  land  cannot  be  removed 
unless  the  mortgagor  is  a  citizen  of  the  same  State  as  the 
plaintiff. ^°    A  foreclosure  suit  is  not  removable  on  the 
application  of  a  subsequent  encumbrancer.^^    An  appli- 
cation for  mandamus  is  not  an  action  or  suit  within  tie 
removal  acts;^^  nor  is  an  application  for  a  writ  of  habeas 
corpus.^    A  suit  instituted  by  the  attorney -^neral  of  a 
State,  in  relation  to  a  state  charity,  is  in  effect  a  suit 
by  the  State  and  not  removable.^  So  an  action  by  a  State 
to  recover  taxes  levied  against  the  property  of  a  corpora- 
tion, organize' d  under  its  laws,  cannot  be  removed  to  a 
Federal  court.  *'*    A  board  of  county  commissioners  of  a 
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connty,  created  by  the  laws  of  the  State  of  Nebraska,  is 
in  no  just  or  proper  sense  a  court,  within  the  meaning  of 
the  Removal  Act  of  Congress;  and  a  mere  claim  against  a 
county  for  right  of  way  for  a  public  road,  while  the  same 
is  pending  before  the  county  board,  does  not  constitute  a 
suit  withm  the  meaning  of  the  said  removal  acts.^^  An 
action  to  review  the  judgment  of  a  State  court  is  not  one 
of  which  the  Federal  court  has  original  jurisdiction;  and, 
therefore,  such  action  is  not  removable  from  the  State  to 
the  Federal  court.  ^^  An  action  for  an  injunction  tore- 
strain  a  seizure  and  sale  in  the  course  of  an  execution  on 
a  judgment  is  not  removable."^  A  cause  arising  upon  a 
petition  for  an  injunction  to  stay  proceedings  in  a  State 
court  cannot  be  removed  by  the  party  who  brought  the 
suit,  before  the  injunction  is  granted.  ^^  A  suit  for  divorce, 
defendant  denying  the  allegation  of  marriage  set  out  in 
the  bill,  is  not  removable.^' 

1  Rogers  r.  Rogers.  1  Paige,  183. 

2  Watson  t.  Boudurant,  30  La.  An.  1;  Denniston  v.  Potts,  19  Miss.  36; 
Goodrich  v.  Hunton,  29  La.  An.  372.  Contra:  Bliven  v.  New  England 
Screw  Co.,  2  Blatchf .  112. 

3  Gale  v.  Baboock,  4  Wash.  C.  C.  344. 

4  White  V.  The  City,  8  Phila.  2il. 

5  Ranlett  v.  Collier  White  Lead  Co.,  30  La.  An.  pt.  1,  56;  Goodrich  ▼. 
Hunton,  29  La.  An.  372;  Claflin  v.  McDermott.  12  Fed  Rep.  375;  The 
Cortes  Co.  v.  Thannhauser,  9  Fed.  Rep.  226. 

6  Barrow  y.  Hunton,  99  U.  S.  89;  Goodrich  v.  Hunton.  29  La.  An.  372; 
Ranlett  v.  Collier  White  Lead  Co..  30  La.  An.  pt.  1.  56. 

7  Besser  v.  Munford.  63  Ga.  446. 

8  Bank  v.  Tumbiill,  16  Wall.  190;  Harrison  v.  Shorter,  59  Ga.  512. 

9  Watson  v.  Boudurant,  33  La.  An.  1;  but  see  S.  C,  2  Wood.  166. 

10  Goodrich  v  Hunton.  29  La.  An.  372;  Rogers  v.  Rogers.  1  Paige,  183: 
Nye  V.  Nightingale,  6  R.  I.  439. 

11  Watson  V.  Boudurant,  30  La.  An.  1. 

12  Weeks  v.  Billings,  6j  N.  H.  371;  Pratt  v.  Albright,  9  Fed.  Rep.  636. 

13  Chapman  t.  Barger.  4  DUl.  557. 

14  West  ▼.  Aurora,  6  Wall  139. 

15  Donohoe  v.  Mariposa  Land  k  M.  Co.,  6  Cent.  L.  J.  487.  5  Sawy.  163. 

16  Rubber  Co.  v.  Goodyear,  9  Wall.  809;  Cross  v.  Del  Valle,  1  WalL  5; 
Meld  V.  Schieflelin,  7  Johns.  Ch.  252. 

17  Gallatin  t.  Lrwin.  Hopk.  Ch.  59. 

18  Ayer  v.  Carver,  17  Huw.  595;  Slason  v.  Wright,  14  Vt.  210. 

19  Chester  v.  Chester,  7  Fed.  Rep.  1. 

20  Donohoe  t.  Mariposa  L.  &  M.  Co  ,  6  Cent.  L.  J.  487,  5  Sawy.  133. 

21  Rosenbaum  v.  Supervisors,  28  Fed.  Rep.  223. 
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22  Knrtz  y.  Moffit.  115  U.  S.  487. 

23  Grinnell  ▼.  Johnson,  28  Fed.  Bep.  2. 

24  People  ▼.  Southern  Pac.  B.  B.  Co.,  65  Cal.  553. 

23  Fuller  t.  Colfax  County,  14  ^ed.  Bep.  177. 

23    Jacdon  t.  Gould.  74  Me.  564;  Edwards   Mfg.  Co.  v.  Spraffue.  76 
Me.  53. 

27  Balaton  v.  British  &  A.  M.  Co.,  37  Ia.  An.  153. 

28  Lawrence  v.  Morgan's  La.  ft  Tex.  B.  &  Steamship  Co.,  121  U.  S.  634; 
Edwards  Mfg.  Co.  v.  Sprague.  76  Me.  69. 

29  Bowman  v.  Bowman,  30  Fed.  Bep.  849. 

§  93  k.  Bestriction  of  right  by  amount  in  con- 
troversy under  Bev.  Stats.  Sec.  639. — If  the  value  is 
only  five  hundred  dollars^  the  cause  cannot  be  removed.^ 
The  right  depends  on  facts  existing  when  suit  was  insti- 
tuted;' yet,  if  defendant  makes  the  amount  more  when 
he  files  the  petition,  it  may  be  removed.^  The  affidavit  of 
the  petitioner  is  not  conclusive.^  An  action  for  damages 
may  be  removed  although  the  damages  are  uncertain;^ 
The  sum  claimed  as  damages  in  the  declaration  is  the 
amount  in  dispute,  until  otherwise  shown;*  but  the  pre- 
sumption is  not  conclusive;^  so  in  assumpsit.^  In  actions 
•on  turt  the  damages  laid  constitute  the  amount.*  Where 
the  practice  is  not  to  file  the  declaration  until  after  the 
return  of  the  writ,  the  ad  damnum  in  the  writ  is  the  prima 
facie  sum  claimed,^®  unless  the  declaration  is  inserted  in 
the  writ.^.^  If  the  declaration  and  the  ad  damnum  vary, 
the  State  court  may  institute  an  inquiry  as  to  the  true 
amount. ^^  On  attachment,  it  must  appear  that  the  suit 
presents  a  claim  exceeding  five  hundred  dollars  dam- 
ages. "  So  as  to  the  value  of  a  right  which  a  corporation 
is  restrained  from  entering  upon.^*  **In  dispute  refers 
to  the  matter  in  dispute,  though  the  claim  be  incapable  of 
proof,  or  be  only  in  part  well  founded. ^^  The  amount 
must  be  affirmatively  shown.  ^*  It  is  sufficient  that  it  ex- 
ceeds five  bundled  dollars  at  the  time  the  removal  in 
applied  for,  and  interest  may  be  regarded  in  determining 
it."  Where  the  riaht  of  removal  has  become  complete, 
it  cannot  be  defeated  by  release,  amendment,  or  declaring 
for  a  less  sum;  ^^  nor  will  release  of  part  of  a  demand  oust 
jurisdiction  of  the  Federal  court;  ^*  or  reduction  of  amount 
of  claim  after  removal  deprive  defendant  of  his  rights.^ 
If  action  is  brought  for  less  than,  and  the  answer  pleads 
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counter-claim  exceeding,  five  hundred  dollars,  defendant  is 
entitled  to  remove  the  whole  Bui^.''^^  The  right  of  creditors 
to  come  in  and  have  claims  allowed  is  a  mere  incident 
over  which  the  court  will  necessarily  exer<dse  jurisdiction  ^' 
Costs  are  not  recoverable  when  the  amount  is  less  than  five 
hundred  dollars.^* 

1  Ladd  V.  Tudor,  3  Wood,  k  M.  326;  West.  U.  TeL  Co.  ▼.  Lerl,  47 
Ind.  652. 

2  Roberts  r.  Nelson,  8  Blatchf.  74. 

3  McGinnity  V.  White,  3  DiU.  350. 

4  Rush  V.  Cobbett,  2  Yeates,  275. 

5  Muno  T.  Dupont,  2  Wash.  C.  C.  463.    Contra:  Rush  t.  Cobbett.  2 
Yeates,  275. 

6  Gordon  v.  Longest,  16  Peters,  97;  Kanouse  v.  Martin.  15  How.  198 
Desbrow  y.  Drlggs.  8  Abb.   I^.  305.  note.    Contra:  Rush  v.  Cobbett.  2 
Yeates,  275. 

7  Ladd  v.  Tudor,  3  Wood.  &  M.  325;  People  t.  The  Judges.  2  Denio. 
197;  Culver  v.  Crawford  Co.,  4  DiU.  239. 

8  People  V.  The  JuOgss,  2  Denio,  137. 

9  Hulscamp  v.  Teel.  2  Dall.  3>3;  Gordon  t.  Longest.  IS  Peters,  97; 
Western  U.  TeL  Co.  v.  Levi.  47  Lad.  552. 

10  Muns  ▼.  Dupont.  2  Wash.  C.  C.  433;  Ladd  v.  Tudor.  3  Wood.  & 
M.  325. 

11  Ladd  V.  Tudor.  3  Wood.  &  M.  325. 

12  Ladd  v.  Tudor,  3  Wood.  &  M.  325. 

13  Keith  v.  Levi.  2  Fed.  Rep.  743. 

14  Hatch  y.  Cliicago,  R.  L  &  P.  R.  Co..  6  Blatchf.  165. 

15  Elanouse  v.  Martin,  15  How.  193. 

16  Keith  v.  Levi,  2  Fed.  Rep.  743. 

17  McGinnity  t.  White,  3  Dill.  353;  Bank  of  IT.  S.  t.  DanieL  12  Peters, 
32;  Merrill  v.  Petty.  16  Wall.  338;  Clarkson  v.  Mcnson,  4  Fed.  Rep.  227. 

18  Kanouse  v.  Martin,  15  How.  198;  Green  v.  Custard,  23  How.  484; 
Roberts  v.  Nelson,  8  Blatchf.  74;  Wright  v.  Wells,  1  Peters  O.  C.  220. 
Contra,  Maine  v.  Gilman,  10  Fed.  Rep.  214. 

19  Wright  V.  Wells,  1  Petsrs,  220;  Gordon  t.  Longest,  16  Peters,  97; 
Roberts  v.  Nelson,  8  Jblatchf .  74. 

20  Roberts  t.  Nelson,  8  Blatchf.  74;  Zinckersen  v.  Hufsdimidt,  1  Cent. 
L.  J.  144. 

21  Clarkson  v.  Manson,  4  Fed.  Rep.  227.  See  Aurora  v.  West,  6  Wall. 
139;  S.  C.  25  Lid.  48.  Contra:  Falls  Wire  Manul  Co.  v.  Broderick,  6  Fed. 
Rep.  654. 

22  N.  Y.  SUkManuf.  Co.  v.  Second  Nat.  Bank,  10  Fed.  Rep'.  204. 

23  Brooks  v.  Phoenix  Ins.  Co.,  16  Blatchf.  182. 

§  93  1.  By  amount  in  controversy— under  act 
of  1875. — The  claim  of  the  plaintiff,  and  not  the  coun- 
ter-claim  of  the  defendant,  should  fix  the  amount  in  dis- 
pute;^   and  the  petition  should  affirmatively  state  the 
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amonnt;^  and  if  the  amount  in  dispute  exceeds  $500,  ex- 
clusive of  costs,  at  the  time  of  the  application,  the  case  is 
removable,  although  the  requisite  amount  did  not  exist 
when  the  suit  was  commenced.^  The  amount  claimed  in 
the  body  of  the  complaint  must  be  looked  into,  and  not 
alone  the  prayer  fur  judgment;*  for  where  the  claim  is  for 
an  amount  not  fixed,  and  which  can  be  ascertained  only  by 
trial,  plaintiff  may  lay  damages  at  any  amount.^  The  ju- 
risdictional limitation  as  to  tue  amount  in  controversy  has 
reference  to  the  sum  in  dispute  between  the  plaintiff  and 
the  defendant.^  Where  a  counter-claim  was  interposed 
claiming  damages  for  fraudulent  representations  in  regard 
to  the  Bubject-ma,tter,  to  an  amount  more  than  ^00  in  ex- 
cess of  plaintiff's  claim,  the  suit  is  removable. '^  If  the 
amount  claimed  is  over  five  hundred  dollars,  the  State 
court  cannot  permit  the  plaintifi  to  reduce  below  that 
amount  after  defendant  has  filed  a  petition  and  complied 
with  the  requirements  of  law.^  In  order  to  a  removal, 
the  sum  in  dispute,  exclusive  of  costs,  must,  under  the 
Act  of  1867,  have  exceeded  $500,  when  the  suit  was  begun 
in  the  State  court;^  though,  under  the  Act  of  1875,  it  is 
sufficient  if  it  exceeded  that  sum  at  the  time  of  application 
for  removal.  ^0  It  is  sufficient  to  give  jurisdiction  that  the 
amount  appear  in  the  petition.  ^^  In  actions  for  tort,  the 
amount  claimed  as  damages  is  the  criterion  in  application 
for  removal,  and  it  is  of  no  consequence  what  the  value  of 
the  property  destroyed  or  injured  was.^^  In  a  suit  to  re- 
fitrain  the  maintenance  of  an  awning,  the  value  of  the  right 
to  maintain  the  awning  is  the  amount  in  dispute.  ^^  In  an 
action  in  tort,  where  more  than  $500  damages  is  claimed, 
plaintiff  cannot  defeat  defendant's  richt  to  a  removal  by 
an  amendment  reducing  the  amount  of  the  claim,  after  the 
petition  and  bond  for  removal  have  been  filed.  ^*  Where 
$940  in  State  coupons  were  tendered  in  payment  of  taxes 
and  refused,  and  the  tax  collector  attached  a  sum  less  than 
$500,  it  was  held  that  the  attachment  prooeedinss  involved 
more  than  $500,  so  as  to  make  it  removable.  *^  The  allow- 
ance of  alimony  is  discretionary  and  the  amount  uncertain; 
and,  hence,  a  suit  for  alimony  against  a  man  worth  $10,- 
000  cannot  be  said  to  be  a  suit  for  a  sum  exceeding  the  ju- 
risdictional amount.^'  Where  plaintiff  sues  on  behalf  of 
himself  and  all  others  similarly  situated  who  may  become 


§  93  in  RIGHT  OF  REMOVAI..  190 

plaintiffs,  where  he  claims  less  than  the  jarisdiciional 
amount,  and  no  others  have  joined,  he  cannot  remove  the 
suit" 

1  Falls  Wire  Manuf.  Co.  y.  Broderick.  6  Fed.  Bep.  654.  Contra:  Glark- 
gon  T.  Manson,  4  Fed.  Bep.  257. 

2  Keith  v.  Levi,  2  Fed.  Bep.  743. 

3  ClarkaoQ  v.  Manson.  4  Fed.  Bep.  257;  McGInnit?  t.  White,  3  Dili  350. 

4  Culver  t.  Crawford  Co.,  4  Dill.  233. 

5  Culver  v.  Crawford  Co.,  4  DHL  239. 

6  N.  Y.  Silk  Manuf.  Co.  v.  Second  Nat.  Bank,  10  Fed.  Bep.  204. 

7  Clarkson  v.  Manson,  18  Blatchf.  413-4;  Fed.  Bep  257. 

8  Kanou  e  v.  Martin.  15  How.  198;  Stanley  v.  Chicago  B  I.  &  P.  B. 
Co..  62  Mo.  568;  Beery  v.  Same,  61  Mo.  533.  Contra:  People  r.  Judges,  2 
Denio,  197. 

9  Carrick  v.  Landman,  20  Fed.  Bep.  209. 

10  Ante,  p.  178,  sec  93  e. 

11  Banigan  v.  Worcester,  30  Fed.  Bep.  392. 

12  NashTiUe  &N.  B.  Co.  v.  BoehUng.  11  111.  App.  264. 

13  Whitman  ▼.  Hubhell.  39  Fed.  Bep.  81. 

14  LouisYiUe  &  N.  B.  Co.  ▼.  BoehUng.  11  Dl.  App.  26L 

15  Green  ▼.  Brooks.  28  Fed.  Bep.  215. 

16  Caswell  t.  Caswell,  9  West.  154, 120  111.  377;  Bowman  v.  Bowman,  30 
Fed.  Bep.  849. 

17  Massa  t.  Cutting.  24  Blatchf.  239. 

§  93  m.  Amount  in  controversy  under  Act  of 
1887,  $2,000,  exclusive  of  interest  and  costs. — 
By  the  Act  of  1887  the  matter  in  dispute  must  exceed 
the  sum  of  $2,000,  as  well  in  cases  removed  as  in  other 
cases.  ^  An  action  for  the  recovery  of  money,  with  inter- 
est, cannot  be  removed  from  a  State  court,  except  where 
the  amount  in  dispute  exceeds  $2,000,  exclusive  of  inter- 
est and  costs.  ^  A  petition  for  the  removal  of  an  action 
for  specific  performaace  of  a  contract  for  a  purchase  of  land 
must  aver  that  it  exceeds  $2,0o0  exclusive  of  interest  and 
costs.'  Where  the  petition  for  removal  states  that  the 
action  is  upon  an  alleged  fraudulent  mortgage  and  for  the 
cancellation  of  $45,000  of  bonds  secured  thereby,  and  that 
the  amount  in  controversy  exceeds  $2.),(KX),  exclusive  of 
interests  and  costs,  jurisdiction  is  sufficiently  shown. ^ 

1  Ex  parte  Pennsylvania,  137  T7.  S.  45L 

2  Lazensky  t.  Suprsme  Lodje  Knights  of  Honor,  32  Fed.  Bep.  417. 

3  Weber  t.  Travelers'  Ins.  Co.,  43  Fed.  Bep.  657. 

4  Chambers  t.  lioDougal.  42  Fed.  Bap.  6^L 
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§  98  n.  Amount  ia  controversy  under  right  of 
set-off. — Courts  are  in  direct  condict  on  the  question 
whether  or  not,  on  a  motion  to  remand,  the  amount  in 
dispute  is  to  be  determined  by  the  plaintiff's  demand,  or 
by  the  demand  of  the  defendant,  where  he  sets  up  a  coun- 
terclaim.^ The  amount  in  dispute  to  determine  the  right 
to  remove  a  case  from  a  State  to  a  Federal  court  is  fixed 
by  plaintiff's  claim  alone,  without  regard  to  defendant's 
counterclaim.^  But  it  is  held  that  where  a  counterclaim 
was  interposed  for  damages  for  fraudulent  representations 
in  regard  to  the  subject-matter,  to  an  amount  in  excess  of 
the  jurisdictional  amount,  the  suit  was  within  the  juris- 
diction of  the  circuit  court.  ^  If  action  is  brought  for  less 
than  the  jurisdictional  amount  and  a  counterclaim  is 
pleaded  exceeding  that  amount  defendant  is  entitled  to 
remove  the  suit.^  The  statutes  regulatiag  the  right  of  set- 
off may  be  effective  to  determine  the  sum  or  value  of  **  the 
matter  in  dispute."  If  the  suit  be  one  appealed  from  a 
justice  of  the  peace  to  the  State  circuit  court,  but  under 
the  statute  of  the  State  defendant  can  recover  no  more 
than  $500  in  that  court,  it  is  that  sum  which  is  the 
**  matter  in  dispute,"  and  the  Federal  court  can  have  no 
jurisdiction  by  removal  under  the  Act  of  1875,  section  2.^ 

1  DilL  Rem.  Caiiaes,  sees.  51.  64;  West  v.  Aurora.  73  XT.  S.  139;  Byan 
▼.  Bindley.  68  U.  S.  66;  Hilton  v.  Dickinson.  108  U.  8. 165;  Bradstreet  Co. 
▼.  mggins.  112  U.  S.  227:  New  York  I.  &  P.  Co.  v.  Milbum  Gin  &  Machine 
OoMlSFed.  Bep. 224- Whelan ▼.  N.  Y. etc.  R.  Co.  (Oliio).  33 Fed. Rep.  15; 
Bennett  ▼.  Devine,  45  Fed.  Rep.  705. 

2  La  llontagne  v.  T.  W.  Harvey  Ltunber  Co.,  44  Fed.  Bep.  645;  Gk>rdon 
T.  Longest  41 U.  S.  97;  Kanouse  v.  Martin.  56  U.  S.  19S;  Falls  WireM. 
Oo.  ▼.  Broderlck.  6  Fed.  Bep.  654. 

3  Gold  Washing  eto.  Co.  v.  Keyes,  96  XT.  S.  199;  Woolridge t.  McKen- 
na^8  Fed  Bep.  660:  Connor  v.  Scott.  4  Dill.  242;  New  Orleans  etc.  R  Co. 
▼.  Mississippi,  102  U.  S.  135. 

4  Olarkaon  ▼.  Blanson.  4  Fed.  Bep.  2S7.  See  Aurora  t.  West.  73  U.  S. 
189;35Ind.l48. 

5  New  York  I.  &  P.  Co.  t.  MUbum  Gin  &  Maoh.  Co.,  35  Fed  Bep.  225. 

§  98  o.  Bemoval  into  circtdt  courts  of  newly 
admitted  States. — The  right  to  remove  causes  pending 
in  the  territorial  courts  of  Dakota  when  the  two  States  of 
Dakota  were  admitted  to  the  Union,  depends  upon  the 
Enabling  Act  of  February  22, 1889,  sec.  23,  not  upon  the  Act 
o£  March  3,  1875,  as  amended  in  1887  and  1888.^  Under 
the  Enabling  Act  a  cause  may  be  removed  in  which  the 
plaintiff  was  a  citizen  of  Dakota  Territory  and  the  defend- 
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ant  a  citizen  of  a  State  at  the  beginning  of  the  suit.'  A 
case  pending  on  the  admission  of  Montona  as  a  State,  of 
which  a  State  court  assumed  jurisdiction  and  made  an 
order  from  which  an  appeal  was  taken,  without  question- 
ing the  jurisdiction  of  the  lower  State  court,  is  not  remov- 
able to  a  Federal  court,  under  the  act  of  Congress  provid- 
ing for  the  admission  of  Montana  and  other  territories.^ 
The  fact  that  the  parties  would  have  been  citizens  of  dif- 
ferent States  at  tne  commencement  of  the  action,  if  the 
Territory  had  then  been  a  State,  does  not  give  a  right  to 
remove  the  cause  into  a  Federal  court  under  the  Enabling 
Act,  section  23/  One  who,  after  the  admission  of  North 
Dakota  as  a  State,  argued  the  appeal  in  a  case  in  the  State 
court  of  last  resort,  applied  for  a  reheariug,  and,  after 
securing  it,  applied  for  and  obtained  a  continuance,  cannot 
thereafter,  under  the  provisions  of  the  Enabling  Act, 
obtain  a  removal  of  the  case  to  the  Federal  court  on  the 
ground  of  diverse  citizenship.^  The  right  of  removal  on 
the  ground  of  citizenship,  to  a  Federal  court  from  a  court 
of  South  Dakota,  of  a  cause  pending  when  the  State  was 
admitted,  is  to  be  determined  on  the  hypothesis  that  the 
State  had  been  admitted,  and  the  Fedc^al  courts  estab- 
lished therein,  and  that  plaintiff  was  a  citizen  thereof,  at 
the  time  the  action  was  commenced,  if  plaintiff  was  then 
a  citizen  of  the  Territory.'  Citizenship  of  the  parties  is 
not  sufficient  to  authorize  the  removal  to  a  Federal  court 
of  a  case  pending  in  a  territorial  court  on  the  ad- 
mission of  Montana,  where  at  the  time  the  suit  was 
commenced,  defendant  was  a  citizen  of  the  State  of 
Minnesota,  and  the  plaintiffs  were  citizens  of  Montana 
Territory,  and  are  now  citizens  of  the  State  of  Montana.^ 
A  written  request  to  transfer  a  cause,  not  filed  until  after 
the  parties  have  voluntarily  appeared  in  a  State  court  and 
contested  a  motion  in  the  case,  and  after  compliance  with 
an  order  made  by  the  State  court,  is  too  late  to  be  effective 
in  transferring  the  cause  to  the  circuit  court.  ^  An  action 
pending  at  the  time  of  the  admission  of  Washington, 
Moat  na,  North  and  South  Dakota,  between  citizens  of 
one  of  those  Territories  and  of  a  State,  is  not  removable 
to  a  Federal  court  on  the  ground  of  citizenship.*  And  ad> 
miralty  cause  appealed  to,  but  not  docketed  in,  the  su- 
preme court  of  Washington  Territory  prior  to  the  admis> 
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sion  of  the  State  into  the  Union,  must  necessarily  be 
transferred  to  the  circuit  court  of  the  tfnited  States, 
which  is,  as  to  all  a'imiralty  causes,  successor  to  the  terri- 
torial court  of  original  jurisdiction.^^  The  removal  to  a 
Federal  court  of  a  suit  to  set  aside  a  judgment  pending  in 
Washington  Territory  on  its  admission  as  a  State,  does  not 
give  the  plaintiff  any  new  rights  which  will  sustain  such 
an  action,  if  it  could  not  have  been  upheld  in  the  State 
court,  because  it  was  not  the  proper  remedy  under  the 
State  practice.  ^^  A  Federal  question  in  a  cause  pending 
on  appeal  in  a  court  of  Washington  Territory  at  tne  time 
of  its  admission  need  not  be  shown  by  the  record  on  ap- 
peal, but  may  be  shown  by  a  petition  for  removal.  ^'^  The 
written  request  required  to  oe  made  to  the  proper  court 
for  the  removal  of  a  cause  pending  in  a  court  of  Washing- 
ton Territory  when  it  was  admitted  as  a  State  should  be 
made  to  the  proper  court  of  the  State,  and  this  must  order 
the  transfer.^^ 

1  Hennan  v.  McKinney,  43  Fed.  Rep.  689. 

2  Dome  t.  Richmond  etc.  Co.,  43  Fed.  Rep.  690. 

3  Bluebird  Min.  Co.  v.  Murray,  45  Fed.  Rep.  388. 

4  DuntoQ  y.  Muth,  45  Fed.  Rep.  390. 

5  Gull  River  Lomber  Co.  v.  Barnes  County  School  District  No.  39,  48 
N.  W.  340. 

6  Dome  v.  Richmond  Silver  Min.  Co.,  44  N.  W.  1021. 

7  Straaburger  v.  Beecher,  44  Fed.  Rep.  209. 

8  Murray  v.  Bluebird  Min.  Co.,  45  Fed.  Rep.  387. 

9  Nickerson  v.  Crook.  45  Fed.  Rep.  658. 

10  Hamilton  v.  The  Walla  Walla,  44  Fed.  Rep.  4. 

11  Cowley  v.  Northern  P.  R.  Co.,  46  Fed.  Rep.  325. 

12  Kenyon  v.  Knipe,  46  Fed.  Rep.  309. 

13  Kenyon  v.  Knipe,  46  Fed.  Rep.  309. 
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CHAPTER  VI. 

REMOVAL  UNDER  THE  ACT  OF  1887. 

5  M.       Removal  of  cause,  as  governed  by  subject-matter  of  action  or  suit. 

§  94  a.    Cases  arising  under  the  Constitution,  laws  or  treaties. 

§  94  b.    Suits  involving  Federal  questions  are  removable. 
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§  94  e.    Constitutional  provisions. 

§  94  f .    Restriction  under  act  of  1887. 

§  94  g.    Restriction  as  to  nature  of  suit. 

§  94  h.    Sidts,  when  not  removable, 

§  95.       Removal  of  cause  as  relates  to  parties. 
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§  95  b.    From  any  State  court. 

§  95  c.    Controversy  between  parties. 

§  95  d.    Conflicting  land  grants. 

§  95  e.    Removal  by  and  against  the  United  States  government. 

§  95  f .    Where  State  is  party  to  su  . 

§  95  g.    Restriction  of  right  of  removal  by  assignees. 

§  95  h.    Party  in  representative  character. 

§  95  i.    Right  of  substituted  party. 

§  95  j.    All  proper  and  necessary  parties  mxist  be  made  parties. 

§  95  k.    Qualification  as  to  citizenship. 

§  95  1.    Necessary  parties. 

§  95  m.    Decisions  under  the  acts  of  1866, 1867. 

§  95  n.    Where  alien  is  party. 

8  95  o.    The  whole  controversy  removed. 

§  95  p.    Right  to  remove  restricted  to  the  defendant. 
§  95  q.    Only  non-resident  defendants  can  remove. 

9  95  r.    Inhabitancy  of  corporation. 

9  95  8.    Removal  must  be  into  the  proper  district. 

§  94.  RemoTal  of  cause,  »»  gorerned  l>y 
suliject-iiiatter  of  action  or  suit.— That  any 
suit  of  a  civil  nature,  at  law  or  in  equity,  arising  un- 
der the  Constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made,  under  their 
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authority,  of  which  the  circuit  courts  of  the  United 
States  are  given  original  jurisdiction  by  the  pre- 
ceding section,  which  may  now  be  pending,  or 
which  may  hereafter  be  brouofht  in  any  State  court, 
may  be  removed  by  the  defendant  or  defendants 
therein  to  the  circuit  court  of  the  United  States 
for  the  proper  district. 

Clause  1  of  §  2  of  Act  of  March  3.  1875,  as  amended  March  3, 1887;  24  U. 
8.  stats.  552;  corrected  Act  of  Aug.  13,  1888;  25  U.  S.  Stats.  433. 

$  94  a.  Cases  arising  under  the  Constitution, 
laws  or  treaties. — Whenever  the  decision  of  a  case  de- 
pends upon  the  construction  of  the  Constitution  of  the 
United  States,  an  act  of  Congress,  or  treaty,  the  case  may 
be  removed  if  the  matter  in  dispute  exceeds  five  hundred 
dollars.  ^  A  suit  arises  whenever,  upon  the  whole  record, 
there  is  a  controversy  involving  the  construction  of  either;^ 
but  they  must  be  directly  and  not  incidentally  called  in 
question;^  and  if  a  suit  involves  a  Federal  question,  it  may 
be  removed,  although  other  questions  founded  on  prin- 
ciples of  general  law  may  be  involved;^  and  although  a 
State  is  plaintiff;^  and  the  citizenship  of  the  parties  has 
nothing  to  do  with  the  question.  ^  If  the  plaintiff  is  a  cor- 
poration, created  by  an  act  of  Congress,  the  case  arises  un- 
der the  laws  of  Congress;^  but  it  is  otherwise  in  the  case 
of  a  national  bank.^  Cases  involving  questions  under  the 
bankrupt  act  are  removable;^  or  cases  under  the  homestead 
laws  of  the  United  States  ;^^  or  under  the  act  of  Congress 
respecting  customs  and  duties;^  ^  but  the  erroneous  levy 
of  State  taxes  does  not  involve  a  Federal  question.  ^^  A 
suit  begun  by  a  defeated  candidate  for  a  State  office,  to  try 
his  right  to  the  office,  doesnotinvolve  a  Federal  question.  ^^ 
So  where  the  State  supreme  court  in  the  State  where  ac- 
tion is  brought  refuses  to  make  the  construction  of  the  laws 
of  another  State  decided  by  its  supreme  court  the  rule  of 
decision,  it  does  not  involve  a  Federal  question  ;^^  so  a  case 
brought  to  enforce  the  contract  for  a  royalty  is  not  a  case 
arising  under  the  patent  laws,  unless  brought  against  a 
citizen  of  another  State  praying  for  an  injunction. ^^  Ac- 
tions upon  adverse  proceedings  to  prevent  the  issuance  of  a 
patent  for  a  mining  claim  are  removable;^^  but  where  the 
Dbsty  Beho  alb.— 16. 
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only  question  is  as  to  the  local  laws,  rules,  and  regulations, 
the  case  is  not  removable.^^  Cases  arising  under  the  laws 
of  the  United  States  are  such  as  grow  out  of  the  legislation 
of  Congress,  whether  they  constitute  the  right  or  privilege, 
care  or  protection,  or  defense  of  a  party,  in  whole  or  in 
part.^^  A  case  relating  to  the  title  of  land  is  not  one  of 
Federal  jurisdiction  where  rights  depend  on  State  statutes 
or  the  general  principles  of  law;^^  but  only  such  as  de- 
pend on  a  disputed  construction  of  the  Constitution  and 
laws  of  the  United  States;^^  so  a  party  who  claims  land 
under  an  act  of  Congress,  imposing  a  direct  tax,  may  re- 
move an  ejectment  suit;^^  but  he  cannot  remove  if  he 
claims  under  a  grant  from  the  State  in  which  suit  is  pend- 
ing at  the  time.^^  Where  in  an  action  of  trespass  the 
defendant  justifies  the  alleged  trespass  under  authority  of 
a  court  and  the  laws  of  the  United  States,  the  cause  is  re- 
movable.^^ A  case  to  be  removable  as  *' arising  under" 
the  Federal  Constitution  and  laws,  must  actually  involve 
some  question  depending  on  the  correct  construction 
thereof  ;^'^  and  it  must  appear  that  it  is  so  involved,  what 
it  is,  and  how  it  arises.^'  Where  it  appears  from  the  case 
made  by  the  complaint  that  it  arises  under  an  act  of  Con- 
gress, the  right  of  removal  by  the  defendant  is  not  lost  by 
reason  of  insufficient  denials  in  the  answer.^*  A  case  is 
removable  whenever  rights  of  the  parties  are  alleged  to  de- 
pend on  the  Federal  statute,  though  set  up  by  way  of  de- 
fense, and  though  other  than  Federal  questions  enter  in- 
to the  controversy.^^  Where  it  appears  that  a  case  in- 
volves a  Federal  question,  and  has  not  so  far  progressed 
as  to  its  pleading  as  to  be  triable,  it  is  removable,  although 
the  pleadings  might  have  been  made  up  at  an  earlier  term 
of  the  State  court,  and  the  case  put  in  a  position  for  a 
trial  there. ^^  A  suit  on  a  United  States  marshal's  bond  is 
a  suit  arising  under  the  Federal  laws,  which  is  removable,  '^ 
without  regard  to  the  citizenship  of  the  parties.^  An  ac- 
tion by  a  deputy  marshal  against  his  principal,  for  fees 
due  him,  is  not  removable . ^^  Where  the  defendant  is  sue^ , 
not  in  his  official  capacity,  for  a  trespass,  and  sets  up  that 
he  was  a  United  States  marshal  and  acted  officially  in 
making  the  alleged  seizure,  'Ut'any  seizure  actually  oc- 
curred," no  case  is  presented  which  involves  a  construction 
of  a  Federal  statute,  and  which  therefore,  is  removable.^*'' 
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A  United  States  marshal  was  sued  for  the  trespass  of  his 
deputy  in  seizing  goods,  under  a  writ  of  attachment  issu- 
ing out  of  the  Federal  court.     Defendant  justified  by  his 
process.     Held,  a  suit  arising  under  the  laws  of  the  United 
States,  and  therefore  removable.  ^'^    The  power  of  a  State 
to  tax  a  franchise  of  a  corporation,  derived- through  an 
act  of  Congress,  is  a  question  arising  under  the  laws  of  the 
United  States,  and  removable.^^    Cases  affecting  rights 
and  titles  claimed  under  commissions  held  and  authority 
exercised  under  the  United  States  are  removable.^    A 
suit  between  citizens  of  the  same  State,  for  money  due  on 
a  contract  for  the  sale  of  patent  rights,  not  involving  the 
validity  or  construction  of  the  patent,  is  not  removable.^' 
A  suit  by  the  State's  vendee  of  swamp  land,  to  enjoin  the 
commission  of  a  nuisance  on  the  land,  if  it  includes  the 
question  whether  the  land  was  within  the  Federal  grant 
to  the  State,  involves  a  Federal  question,  and  is  remov- 
able.*^   The  United  States  Revised  Statutes,  section  3477, 
prohibits  the  assignment  of  claims  against  the  United 
States.     A.  recovered  a  judgment  in  the  court  of  claims, 
and  B.  brouc^ht  suit  to  subject  A.'s  interest  to  the  satisfac- 
tion of  a  judgment  held  by  him  against  A.     Held,  that  a 
Federal  question  justifying  a  removal  to  the  Federal  court 
was  involved,  to  wit,  the  construction  of  sec.  3477.*®    In 
a  suit  for  an  injunction  to  restrain  the  running  of  ferries 
in  violation  of  the  plaintiff's  exclusive  rights,  defendant  de- 
nied that  he  was  operating  a  ferry,  but  averred  that  he  was 
engaged  as  a  common  carrier  on  navigable  waters,  and  that 
his  boats  were  duly  enrolled  and  licensed  under  the  Feder- 
al law.     It  was  held  that  no  Federal  question  giving  a 
right  to  a  removal  was  shown.  *•    Where  a  question  of 
whether  a  State  statute  impairs  the  obligation  of   con- 
tracts is  involved  in  doubt,  the  United  States  circuit  court 
may  refuse  to  take  jurisdiction  by  removal  of  the  suit 
from  the  State  court,  as  such  refusal  will  not  impair  the 
remedy  of  invoking  the  decision  of  the  United  States 
Supreme  Court,  on  error  to  the  supreme   court  of  the 
State."*®    Where  the  defense  made  by  a  railroad  corpora- 
tion to  a  suit  brought  by  a  state  for  unjust  discrimination 
in  the  carriage  of  freight,  in  violation  of  the  State  law,  is 
based  upon  nie  ground  of  the  conflict  of  the  State  law 
with  the  rights  of  the  corporation  as  conferred  by  its 
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charter,  a  constitutional  question  is  presented,  and  the 
case  is  removable  to  the  Federal  court.  "^^    A  suit  under 
the  laws  of  Virginia,  for  identification  of  coupons  tendered 
in  payment  of  taxes,  is  not  a  suit  under  the  laws  of  the 
United  States.'*^    A  case  involving  the  constitutionality 
of  the  Kansas  prohibition  against  the  manufacture  and 
sale  of  intoxicating  liquors,  being  within  previous  decis- 
ions of  the  United  States  Supreme  Court,  does  not  present 
a  Federal  question  within  the  removal  acts.^^      Facts 
stated,  showing  vested  property  rights    in    defendant, 
which  an  injunction  issued  out  of  the  State  court,  for  the 
violation  of  a  State  prohibitory  liquor  law,  passed  since 
defendant's  rights  vested,  would  destroy,  raise  a  Federal 
question  removable  to  the  J^ederal  court.**    Corporations 
organized  under  acts  of  Congress,  are  entitled  to  remove 
suits  against  them  as  suits  arising  under  the  laws  of  the 
United  States.  **  A  Federal  corporation,  consolidated  with 
a  State  corporation,  may  remo\  e  on  this  ground.  *•    Prior 
to  1882,   national    banks  might  remove  causes  on  this 
ground,  as  other  Federal  corporations  may,*^  but  by  the 
Act  of  1882,  and  repeated  in  the  Act  of  1887,  **  national 
banks  are  deemed  citizens  of  the  States  where  they  are 
located,"  and  cannot  so  remove.'*^      Where  it  appears 
that  some  title,  right,  privilege  or  immunity  on  which 
the  recovery  depends  will  be  defeated  by  one  construc- 
'  tion  of  the  Constitution  or  a  law  of  the  United  States,  or 
sustained  by  the  opposite  construction,  the  case  is  one  aris- 
ing under  the  Constitution  or  laws  of  the  United  States.** 
Where  defendant  claimed  ownership  in  land  under  a  State 
statute  subsequently  repealed  by  a  statute  which  impaired 
the  obligation  of  contracts,  a  Federal  question  is  presented, 
and  a  disclaimer  of  reliance  upon  the  repealing  act  does 
not  eliminate  the  issue.  ^  Where  a  demurrer  to  a  rejoinder 
in  effect  denies  the  validity  of  a  law  as  impairing  the  ob- 
ligation of  a  contract,  a  Federal  question  is  raised.  ^^    So 
a  claim  that  a  State  statute  gives  priority  to  certain  judg- 
ments over  mortgage  liens  presents  such  Federal  question.^' 
An  action  founded  on  the  official  bond  of  a  United  States 
marshal,  his  sureties  being  joined,  and  the  acts  complained 
of  being  charged  to  be  breaches  of  its  condition,  arises 
under  a  United  States  law.^^    A  suit  to  determine  the 
light  to  the  possession  of  a  lode  mining  claim,  and  as  to 
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who  has  the  right  to  a  patent  to  the  same,  arises  under 
the  laws  of  the  United  States.^  A  petition  for  removal, 
alleging  that  both  parties  in  ejectment  claim  to  be  cestuia 
que  trust  under  United  States  Revised  Statutes,  sec.  2387, 
under  different  deeds  issued  by  the  trustee  of  a  town  lot, 
shows  a  case  arising  under  the  laws  of  the  United 
States.  ^^  In  order  to  remove  a  cause  under  the  Act 
of  1887,  on  the  ground  that  it  arises  under  a  United 
States  statute,  the  record  must  affirmatively  show 
that  a  disputed  construction  of  the  statute  will  arise.  ^* 
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Kenna.  8  Fed.  Bep.  653;  Coonor  t.  Scott.  4  Dill.  242;  New  Orleans,  M.  k 
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Co..  3  Fed.  Rep.  545;  Hatch  t.  WaUamst  Iron  B.  Co.,  11  The  Reporter,  N. 
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3  State  T.  Bdwen.  8  Rich.  N.  S.  382. 
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8  Pettilon  V.  Noble,  7Biss.  449. 

9  Connor  v.  Scott,  4  Dill.  242;  Houser  v.  Clayton,  3  Woods.  273;  Heb- 
«rt  V.  Lefevre,  31  La.  An.  363;  Payson  v.  Dietz,  5  Ch.  L.  N.  434;  Wehl  v. 
Wald.  18  Blatchf,  163;  Woobridge  v.  McKenna,  8  Fed.  Rep.  650. 

10  Van  Allen  ▼.  Atchison.  C.  &  P.  R.  Co.,  3  Fed.  Rep.  545. 

11  Omer  t.  Saunders,  3  DilL  234. 

12  Berger  v.  Douglas  Co. .  5  Fed.  Rep.  23. 

13  Dubuclet  v.  State,  103  U.  S.  150. 

14  Wiggins  v.  Chicago  &  A.  R.  Co.,  11  Fed,  Rep.  381. 

15  Root  V.  Lake  Shore  &  Mich.  S.  R  Co.,  11  FeJ.  Rep.  349. 

16  Frank.  O.  k  8.  M.  Co.  v.  Larimer  M  k  8.  Co.,  12  Fed.  Rep.  724. 

17  Trafton  v.  Nougues,  4  Sawy.  178. 

18  Raibroad  Co.  v.  Mississippi.  102  U.  S.  135. 

19  McStay  v.  Friedman.  92  U.  8.  723;  Romie  v.  Cassanova.  91  U.  8.  380; 
Trafton  v.  Nougues,  4  Sawy.  178. 

20  Trafton  v.  Nougues.  4  Sawy.  178. 

21  Peyton  v.  Bliss,  1  Woolw.  170. 

22  Shepherd  t.  Young,  1  Mon.  203. 

23  Houser  V.  Clayton,  3  Woods,  273. 

24  Caraon  v.  Dunham,  121  U.  8.  421;  New  Orleans  t.  Sexias,  35  La. 
An.36L 
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25  McFadden  v.  Robinson,  22  Fed.  Rep.  10;  Hambleton  v.  Dunham,  22 
Fed.  Rep.  465. 

26  Miller  T.  Tobin.  18  Fed.  Rep.  609. 

27  Western  Union  Tel.  Co.  y.  National  Paper  Co.,  19  Fed.  Rep.  561. 

28  Davles  v.  Marine  Bank,  21  F^d.  Rep.  191. 

29  McKee  ▼.  Brookes.  64  Tex.  255. 

33  Lawrence  ▼.  Norton,  4  Woods,  383. 

31  Upfaam  V.  Scoville,  40  Ark.  170. 

32  Rothschild  v.  Matthews.  22  Fed.  Rep.  6. 

33  Ellis  y.  Norton.  IS  Fed.  Rep.  4. 

3(  Southern  Pac.  Co.  v.  California,  118 17.  S.  109. 

35  Carson  v.  Dunham,  121  U.  S.  421. 

36  Albright  v.  Teas,  106  U.  S.  613. 

37  Miller  y.  Wattiar,  21  Fed.  Rep.  49. 

38  Williard  y.  MueUer,  23  Fed.  Rep.  209. 

39  New  York  y.  Independent  Steamboat  Co.,  22  Fed.  Rep.  801. 

40  Kessinger  y.  State.  27  Fed.  Rep.  830. 

41  People  y.  Chicago  B.  &  C.  R.  Co.,  18  Fed.  Rep.  706. 

42  Stewart  y.  Virginia.  17  U.  S.  612;  Jones  y.  Commonwealth,  25  Fed. 
Rep.  666. 

43  State  y.  Bradley.  28  Fed.  Rep.  239. 

44  Kessinger  y.  Hinkhouse.  27  Fed.  Rep.  833. 

45  Pacific  Railroad  Remoyal  Cases,  115  U.  S.  1;  Eby  y.  Northern  Pac. 
Ry.  Co.,  13  Phila.  181.  oyemilin?  Myers  y.  Union  Pac.  Ry.  Co.,  3  Mo- 
Cr.  578;  S.  C.  16  Fed.  Rep.  292;  Union  Pacific  Ry.  Co.  y.  Dyche,  29  Fed. 
R»p.  120. 

46  Allen  y.  Texas  Pac.  Ry.  Co.,  25  Fed.  Rep.  213. 

47  Cruikshank  y.  Fourth  Nat.  Bank,  16  Fed.  Rep.  888:  S.  C.  65  How. 
Pr.  280. 

48  Cooper  y.  Leather  Mfrs.  Nat.  Bk.,  29  Fed.  Rep.  989. 

49  Starin  y.  New  York,  115  U.  8.  243;  NashviUe  y.  Cooper.  73  U.  S.  247; 
Little  York  Gold  Wash  &  W.  Co.  v.  Keyes.  93  U.  S.  199;  Tennessee  v. 
Dayict  100  U.  S.  257;  New  Orleans,  M.  &  T.  R.  Co.  y.  Mississippi,  10 i 
U.  S.  135;  Ames  y.  Kansas.  Hi  U.  S.  4i);  Kansas  Pac.  R.  Co.  y.  Atchison, 
T.  &.  8.  F.  R.  Co.,  112  U.  S.  414;  Germania  Ins.  Co.  v.  Wisconsin,  U9 
U.  S.  473;  Southern  Pac.  R.  Co.  y.  California,  118  U.  S.  109;  Woodfin  y. 
Phoebus,  30  Fed.  Rep.  289. 

50  State.  Hunt.  y.  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  721. 

61  Smith  y.  Greenhow,  109  tJ.  S.  639. 

62  E.  Tennessee  etc.  Co.  y.  Frazier,  139  U.  S.  288. 

63  Feibel  y.  Packard.  109  U.  S.  421. 

54    Strasburger  y.  Beecher.  44  Fed.  Rep.  209. 

65  Dunton  y.  Muth,  45  Fed.  Rep.  390. 

66  Austin  y.  Gagan.  14  Sawy.  151. 

§  94  b.    Suits  involving  federal  questions  are 
removable. — Suits  cognizable  in  the  cjurts  of  the  United 
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States  on  account  of  the  nature  of  the  controversy,  and 
which  need  not  be  brought  orinnaUy  in  the  supreme  court, 
may  be  brought  in  or  removed  to  the  circuit  courts  with- 
out regard  to  the  character  of  the  parties.^  The  validity 
of  a  marshal's  proceedings  on  execution  depends  upon  a 
proper  construction  of  the  laws  of  the  United  States,  so 
as  to  present  a  Federal  question,  although  by  U.  S.  Rev. 
Stats,  sec.  916,  the  proceeding  is  to  be  in  accordance  with  the 
State  law.'  The  fact  that  a  plaintiff  rests  his  case  on  a 
common-law  liability  will  not  deprive  defendant  of  the 
right  to  remove  it,  if  he  bases  his  defense  on  an  Act  of 
Congress.'  A  suit  for  land  claimed  uuder  the  authority 
of  the  United  States  government,  and  contested  by  the 
other  party  on  the  ground  of  a  want  of  such  authority, 
may  be  removed  to  a  Federal  court  from  a  State  court.  ^ 
A  suit  to  recover  damages  for  acts  which  constitute  a 
violation  of  the  Interstate  Commerce  Act,  the  construc- 
tion of  which  is  iu  dispute  between  the  parties,  pre- 
sents a  Federal  question  and  is  therefore  removable.^ 
So  of  a  suit  to  procure  the  removal  of  a  railroad  bridge 
across  a  navigable  river,  in  which  the  defendant  invokes 
the  protection  of  Confess,  it  is  removable.*  Where  the 
whole  purpose  of  a  suit  in  a  State  court  is  to  test  the  va- 
lidity of  the  consolidation  of  certain  railroad  companies, 
which  rests  alone  on  the  authority  conferred  for  that  pur- 
pose by  acts  of  Congress,  it  is  removable.^ 

1    Ames  Y.  Kansas,  111  XT.  S.  449. 

5  Sowlss  V.  Wittsrs,  48  Fed.  Rep.  497 . 

3  Lowxy  T.  Chicazo,  B.  &  Q.  B.  Co..  46  Fed.  Rep.  83. 

4  Mitchell  T.  Smale.  140  U.  8.  406. 

6  Lowiy  v.  Chicago.  B.  &  Q.  R.  Co..  46  Fed.  Rep.  83. 

6  Naw  Orleaui.  M..  St  T.R.  Co.  v.  SClssissippl.  132  U.  S.    135. 

7  Ames  ▼.  Kansas,  111  U.  S.  449. 

§  04  c.  What  not  a  Federal  question. — A  cause 
is  not  removable  simply  because  in  its  progress  it  may  be- 
come necessary  to  construe  or  apply  an  act  of  Congress. 
Unless  there  is  a  dispute  between  theparties  as  to  the  mean- 
ing of  the  act,  there  is  no  Federal  controversy  between 
them.^  A  case  does  not  arise  under  the  laws  of  the  United 
States,  so  as  to  authorize  removal,  simply  because  the 
United  States  Supreme    Court    or  any    other    Federal 
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court  has  decided  in  another  suit  the  questions  of  law 
involved.^  Whether  or  not  an  obstruction  placed  in 
navigable  waters  is  a  nuisance  is  not  a  Federal  ques- 
tion for  which  a  cause  can  be  removed,  in  the  ab- 
sence of  a  congressional  statute  on  the  subject.' 
The  question  whether  or  not  a  grantee  from  the  United 
States  or  subsequent  grantees  from  him  have  any  littoral 
rights  depends,  not  on  the  construction  of  his  grant,  but 
on  the  local  or  common  law,  andpresents  no  Federal  ques- 
tion for  removal.  **  The  right  to  an  injunction  against 
copying  bottles,  labels,  etc.,  after  the  expiration  of  a  de- 
sign patent,  must  be  determined  by  the  principles  of  gen- 
eral jurisprudence,  and  does  not  arise  under  the  laws  of 
the  United  States.'^  In  an  action  to  abate  a  liquor  nuis- 
ance, defendant's  alleged  purchase,  prior  to  the  statute  pro- 
hibiting the  sale  of  beer,  of  valuable  property  which  would 
be  rendered  practically  valueless  by  the  enforcement  of  the 
statute,  no  federal  question  was  involved.^  So  questions 
necessarily  involved  in  a  controversy  growing  out  of  state 
statutes,  municipal  ordinances,  and  an  alleged  contract 
between  a  railroad  company  and  a  city,  raise  no  federal 
question.^  Where  the  right  to  an  office  depends  on  state 
law,  the  officer  cannot  remove  the  cause  to  the  circuit  court.  ^ 
If  the  courts  of  one  State  gave  a  wrong  construction  to 
the  laws  of  another  State,  the  error  cannot  be  corrected 
by  means  of  a  transfer  to  the  circuit  court;  it  can  be  re- 
viewed only  on  a  writ  of  error. •  A  proceeding  by  the 
State  to  enforce  its  laws  must  be  done  through  agencies 
of  the  State,  and  any  Federal  question  involved  must  be 
set  up  in  the  State  court,  and  then  be  reviewed  in  the 
Supreme  Court  of  the  United  States.  ^^  A  proceeding  for 
the  identification  and  verification  of  coupons  tendered  in 
payment  of  taxes,  debts,  or  demands  due  the  State,  is  not 
a  suit  of  a  civil  nature  arising  under  the  Constitution  or 
laws  of  the  United  States.  ^^  The  mere  fact  that  a  suit 
in  a  State  court  is  brought  on  a  judgment  recovered  in  a 
Federal  court  does  not  entitle  the  defendant  to  removal.  ^^ 

1  Fitzgerald  v.  Miasouri  P.  R.  Co.,  45  Fed.  Rep.  812. 

2  Leather  Mfrs.  Nat.  Bank  v.  Cooper,  120  U.  S.  778. 

3  Kenyon  v.  Knipe,  46  Fed.  Rep.  309. 

4  Kenyon  v.  Knipe.  46  Fed.  Rep.  309. 

5  Societe  Anoayme  v.  Cook,  40  Fed.  Rep.  382. 
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6  Judge  T.  Arlen,  71  Iowa,  136. 

7  State  T.  Chicago,  M.  &  St.  P.  R.  Co..  33  Fed.  Bep.  391. 

8  Dubuclet  ▼.  Louiaiana,  103  U.  S.  550. 

9  Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry  Co..  108  U.  S.  18. 

10  Dey  T.  Chicago,  M.  &  St.  P.  R.  Co.,  45  Fed.  Rep.  82. 

11  Stewart  v.  Virginia,  117  U.  S.  612. 

12  Provident  Sav.  L.  Assur.  Society  v.  Ford,  114 17.  S.  635.    See  Rand'v. 
Walker.  117  U.  S.  340. 

§  94cL  Coiistitutional  provisions. — Congress  may 
provide  for  the  removal  of  causes  from  State  to  Federal 
courts/  authorize  its  removal  from  its  then  condition,^ 
prescribe  the  time  in  which  to  exercise  the  right,' and 
confer  original  jurisdiction  by  such  removal.^  This  power, 
given  by  implication,  is  the  indirect  means  by  which  Fed- 
eral courts  acquire  jurisdiction.^  It  may  give  jurisdiction 
in  cases  arising  under  the  Constitution  or  laws  of  the 
United  States,  although  such  cases  may  involve  other 
questions  of  law  or  fact,'  when  such  a  question  forms  an 
ingredient  of  the  original  cause ;^  and  no  State  can  take 
away  the  privilege  conferred  upon  citizens  of  other  States 
to  sue  in  the  Federal  courts;^  nor  can  parties  by  agree- 
ment oust  the  jurisdiction  of  the  Federal  courts.^  A 
statute  requiring  an  agreement  from  a  foreign  corporation 
not  to  remove  a  cause  is  void;^^  but  a  conditional  license 
to  transact  business  in  a  State  may  be  revoked  if  such  re- 
moval is  made.  ^^  Under  the  Constitution  of  the  United 
States,  suits  may  be  made  removable  after  as  well  as  be- 
fore judgment. ^^  The  Constitution  of  the  United  States 
secures  to  defendants  who  are  citizens  of  another  State 
than  that  in  which  suit  is  brought  an  absolute  right  to 
remove  their  cases  into  the  Federal  court,  upon  compliance 
with  the  terms  of  the  law.^^  Congress  has  power  to  au- 
thorize the  removal  of  a  suit  arising  under  tne  Constitu- 
tion or  laws  of  the  United  States  from  a  State  court  to  a 
Federal  court,  although  a  State  may  be  one  of  the  parties.  ^'^ 
If  the  case,  whether  civil  or  criminal,  be  one  to  which  the 
judicial  power  of  the  United  States  extends,  its  removal 
to  the  Federal  court  does  not  invade  State  jurisdiction.^^ 
Where  a  suit  is  one  which  by  law  can  be  removed  into  the 
courts  of  the  United  States,  Congress  can  prescribe  for  it 
the  law  of  limitations,  not  only  for  those  courts,  but  for  all 
oourtfl,^ 
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mick  y.  Humphrey,  11  Ind.  144;  Tod  y.  Fairfield.  15  Ohio  St.  377:  Hodgson 
y.  Millward,  3  Grant  Cas.  412;  Kulp  v.  Bicketts,  3  Grant  Cas.  420;  Greely 
y.  Townsend.  25  Cal.  601 

2  Andrews  y.  Garrett.  1  FUppen.  445;  Ins.  Co.  y.  Dunn.  19  Wall.  214; 
Gaines  y.  Fueutes.  92  U.  S.  10;  ».  C.  3  Cent.  L.  J.  £71. 

3  Clark  y.  Dick,  1  DHL  8;  Gaines  y.  Fuentes.  92  U.  S.  10. 

4  Murray  y.  Patrie,  5  Blatchf.  343. 

5  Railroad  y.  Whitton,  13  WalL  270;  Martin  y.  Hunter,  1  Wheat.  304. 

6  Tennessee  y.  Dayis.  103  U.  S.  257;  S.  C.  10  Cent.  L.  J.  251. 

7  N.  O.  M.  &  T.  B.  R.  Co.  y.  Missiasippi,  102  U.  S.  331;  Omaha  Horse 
B.  Co.  y.  Cable  T.  Co..  32  Fed.  Bep.  'i21. 

8  Mason  y.  Boom  Co. .  3  WalL  Jr.  252: 

9  Dayis  y .  Packard.  31  U.  S.  41.  32  U.  S.  276;  Ducat  y.  Chicago,  77  U. 
S.  415;  Cobb  y.  N.  £.  Ins.  Co.,  6  Gray.  1^2;  Hobbs  y.  Manhattan  Ins.  Co.. 
56  Me.  421. 

10  Morse  y.  Ins.  Co.  807  U.  S.  496;  Baihroad  Co.  y.  Pierce.  27  Ohio  St. 
155;  Doyle  y.  Continental  Ins.  Co.,  9i  U.  S.  535;  Hartford  F.  Ins.  Co.  y. 
Doyle,  6  Biss.  463;  but  see  Cont.  Ins.  Co.  y.  Kasey.  13  Alb.  L.  J.  311;  N. 
Y.  Life  Ins.  Co.  y.  Best.  23  Ohio  St.  105. 

11  State  y.  Doyle.  40  Wis.  175;  Doyle  y.  Continental  Ins.  Co..  15  Alb.  L. 
J.  267;  but  see  Hartford  F.  Ins.  Co.  y.  Doyle.  6  Biss.  461. 

12  Gaines  y.  Fuentes,  92  U.  S.  10;  Kellogg  y.  Hughes,  3  Dill.  357. 

13  Home  Ins.  Co.  y.  Morse,  111  IT.  S.  419. 

14  Ames  y.  Kansas.  Ill  IT.  S.  449;  Tennessee  y.  Dayis,  100  U.  S.  449. 

15  MitcheU  y.  Clark.  110  U.  S.  633. 

16  Ex  parte  Virginia  ("Virginia  y.  Biyes  ").  100  U.  S.  313. 

§  94  e.  Bestriction  under  Act  of  1887. — Under 
the  Act  of  1887,  no  cause  can  be  removed  unless  the  cir- 
cuit court  would  or  could  have  had  original  jurisdiction 
of  the  controversy  involved.*  The  third  clause  of  the 
second  section  of  the  Act  of  1887,  relating  to  the  removal 
of  the  second  section  of  the  Act  of  Maruhd,  1875,  governs 
that  class  of  cases  only  where  there  are  two  or  more  con- 
troversies involved  in  the  same  suit,  one  of  which  is 
M'hoUy  between  citizens  of  different  States;  and  under  the 
Act  of  1887,  the  right  of  removal  in  the  cases  mentioned 
is  limited  to  one  or  more  of  the  defendants  actually  inter- 
ested in  such  separable  controversy,  and  does  not  extend 
to  the  plaintiffs  therein.'^  Incases  involving  but  a  single 
controversy,  where  the  jurisdiction  of  the  court  depends 
only  upon  the  citizenship  of  the  parties,  the  right  of  re- 
moval IS  governed  solely  by  the  second  clause  of  the  sec- 
ond section  of  the  Act  of  Congre&s  of  March  3,  1887,  and 
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can  be  exercised  only  by  non-resident  defendants.'  There 
is  but  a  single  controversy,  for  purpose  of  removal,  in  an 
action  on  a  bond  against  several  defendants,  one  of  them 
being  the  principal  obligor,  and  the  others  his  sureties;  the 
only  relief  sought  is  a  money  judgment  against  all  the  de- 
fendants.'* The  intention  of  the  amendatory  Act  of  1887 
to  restrict  removals  is  so  clear  that  it  should  be  strictly 
construed  against  anyone  seeking  to  evade  the  additional 
requirements.^ 

1  Beed  v.  Reed.  SlJ'ed.  Rep.  49;  Coanty  of  Yuba  t.  Pioneer  Gold  M. 
Co..  32  Fed.  Rep.  183. 

2  Western  Union  Tel.  Co.  v.  Brown.  32  Fed.  Rep.  337. 

3  Yuba  Co.  v.  Pioneer  G.  M.  Co.,  32  Fed.  Rep.  183;  Western  Union 
Tel.  Co.  V.  Brown.  32  Fed.  Rep.  337. 

4  Western  Union  TeL  Co.  t.  Brown.  32  Fed.  Rep.  337. 

5  Dwyer  y.  Peshall.  32  Fed.  Rep.  497. 

§  94 1  Restriction  as  to  nature  of  suit. — The 
provision  of  the  Act  of  Congress  of  1887,  sec.  2,  authorizing 
the  removal  into  a  circuit  court  of  any  suit  of  which  such 
courts  "are  given  original  jurisdiction  by  the  preceding 
section,''  refers  to  the  seneral  grant  of  jurisdiction  at  the 
beginning  of  sec.  1,  and  not  to  the  special  regulations  as  to 
the  district  in  which  a  cause  of  action  may  be  commenced.' 
Congress  never  intended  to  authorize  defendant  to  re- 
move, unless  the  circuit  court  had  jurisdiction  of  the  sub- 
ject-matter, and  had  power  to  do  substantial  justice  be- 
tween the  parties.^  Under  this  act  no  cause  can  be  re- 
moved from  the  State  court  to  the  circuit  court  unless  the 
circuit  court  would  have  had  original  jurisdiction  of  the  con- 
troversy involved  in  the  case.  In  the  Act  of  March  3, 1875. 
this  restriction  did  not  exist.  ^  When  a  Federal  question  is 
not  involved  and  no  prejudice  or  local  influence  appears,  a 
case  can  be  removed  from  a  State  court  to  a  Federal  court 
only  when  it  could  have  been  brought  in  a  Federal  court.  ^ 
Hence  a  suit  brought  in  Ohio  to  contest  the  validity  of  a 
will  is  not  removable,  the  circuit  court  not  having  origi- 
.nal  jurisdiction  in  such  case. ^  The  case  as  made  oy  the 
complaint,  and  as  it  stood  at  the  time  of  the  petition  for 
removal,  is  the  test  of  the  right  to  remove  the  suit.  *  The 
right  is  determined  on  the  face  of  the  petition  as  a  matter 
of  law.''    Where  a  defendant  had  lost  his  right  to  removal 
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before  the  passage  of  the  Act  of  Ck>ngre8s  of  March  3, 
1887,  he  could  Dot  obtain  such  right  after  the  passage  of 
that  act  by  any  subsequent  amendment  of  pleadings!^ 

1  Amsinok  y.  Baldenton.  41  Fed.  Rep.  641;  Cooley  ▼.  MoArthur,  X 
Fed.  Bep.  372;  Fales  v.  Chicago  etc.  B.  Co.  32  Fed.  Sep.  673. 

2  Rogers  ▼.  Rogers,  1  Paige.  184;  Edwards  Mfg.  Co.  y.  Sprague,  76  Me. 
59;  State  y.  Chicago  etc.  R.  Co.  (Iowa)  3  L.  R.  A.  554. 

3  Reed  y.  Reed.  31  Fed.  Rep.  43.   See  Yuba  Co.  y.  Pioneer  Gold  Min. 
Co..  32  Fed.  Rep.  183. 

4  Laird  y.  Indemnity  Mut.  M.  Assur,  Co..  44  Fed.  Rep.  712. 

5  Reed  y.  Reed,  31  Fed.  Rep.  49;  Gaines  y.  Fuentes,  92  U.  S.  10;  Ellis 
T.  DaYis.  109  U.  S.  485. 

6  GraYes  y.  Corbin,  132  U.  S.  571. 

7  GuinaiUt  y.  LouisYille  &  N.  R.  Co.,  7  So.  Rep.  6a 

8  Woolf  Y.  Chlsholm.  24  Blatchf.  403. 

§  94  g.  Suits,  when  not  removable.  Where  the 
contest  id  about  the  fact  only,  the  law  being  undisputed, 
there  can  be  no  removal  on  the  ground  that  a  federal 
question  is  involved.^  The  decision  of  the  questions 
whether  a  city  under  its  charter  has  certain  ferry  rights, 
and  if  so  whether  defendants  have  disturbed  those  rights, 
does  not  depend  on  the  Constitution  of  the  United  States.' 
Where  the  right  of  recovery  depends  alone  upon  the  ques- 
tion whether  service  of  summons  was  made  upon  a  person 
who  was  at  the  time  an  agent  of  the  defendant,  in  no  way 
depends  upon  the  Constitution  or  any  law  of  the  United 
States.^  A  suit  brought  to  recover  consideration  for  the 
transfer  of  an  interest  in  letters-patent,  in  which  no  issue 
is  made  touching  the  construction  of  the  patent,  or  its 
validity  or  infringement,  is  not  one  arising  under  the 
patent  laws  of  the  United  States.^  Where  no  law  of  the 
United  States  gives  authority  to  seize  goods  of  one  person 
for  the  debt  of  another,  such  ivquestion  cannot  be  removed 
to  the  circuit  court  .^  No  Federal  question  is  raised  by 
the  exercise  of  the  police  power  of  a  state  providing  for 
the  abolition  of  a  nuisance  on  a  railroad  crossing  of  a  city.* 

1  Austin  Y.  Oagan  (Cal.)  5  L.  R.  A.  476;  Trafton  y  Kongues.  4  Sairy. 
178;  Little  York  G.  W.  Co.  y.  Keves,  96  U.  S.  99;  MoFadden  y.  Robinson, 
10  Sawy.  398;  Hambleton  y.  Duham,  10  Sawy.  487;  Theurkauf  y.  Ireland, 
llSawy.512. 

2  Starin  y.  New  York,  115  U.  S.  218. 

8  Germania  Ins.  Co.  y.  Wisconsin,  119  U.  S.  473. 

4  Albright Y.  Teas.  106 U.S.  613. 

B  McEee  Y.  Rains.  77  IT.  S.  22. 

6  Woodmfl  Y.  New  York  ft  N.  E.  R.  Co.,  20  AtL  Bep.  7. 
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§  95*  Remo'ra,!  of  cause  as  relates  to 
parties. — Any  other  salt  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  circuit  courts  of  the 
United  States  are  given  jurisdiction  by  the  preced- 
ing section,  and  which  are  now  pending,  or  which 
may  hereafter  be  brought  in  any  State  court,  may 
be  removed  into  the  circuit  court  of  the  United 
States  for  the  proper  district  by  the  defendant  or 
defendants  therein,  being  non-residents  of  that 
State.  (Clause  2  of  section  2  of  Act  of  March  3, 
1887,  24  U.  S.  Stats.  552,  corrected  August  13, 
1888;  25  U.  S.  Stats.  443,  amendatory  toclause  2  of 
section  2  of  the  Act  of  March  3,  1875.) 

§  95  a.  Any  other  civil  suit. — The  nature  of  the 
action,  and  not  its  form,  determines  the  question  whether 
it  is  "any  sruit  of  a  civil  nature  at  law  or  in  equity."^ 
Though  civil  in  form,  if  it  be  to  collect  a  penalty  for 
violation  of  the  criminal  law,  it  is  not  a  *'suit  of  a  civil 
nature.*'  ^  The  character  of  cases  is  always  open  to  exam- 
ination for  the  purpose  of  determining  whether  the  courts 
of  tiie  United  States  are  incompetent  to  take  jurisdiction 
thereof.^  The  record  must  show  upon  its  face  that  the 
suit  is  removable.^  A  United  States  circuit  court  has  no 
jurisdiction  of  a  suit  civil  in  form,  but  penal  in  nature, 
brought  by  a  State  officer  in  his  official  character  to  en- 
force penalties  imposed  by  the  State  law,  where  such 
officer  has  no  personal  interest.^  An  action  essentially  a 
criminal  action,  as  for  unlawfully  and  knowingly  fencing 
in  a  certain  tract  of  public  and  school  lands  of  the  State.  ^ 
An  indictment  of  a  white  man  and  a  negro  woman  for 
fornication.^  An  action  in  its  nature  penal,  to  enforce  a 
police  regulation,  is  not  removable.^ 

1  Iowa  V.  Chicago  etc.  R  Co.  (Iowa),  37  Fed.  Rep.  497. 

2  Iowa  y.  Chicaso  etc.  B.  Co.  (Iowa),  37  Fed.  Hep.  497. 

3  Banow  y.  Hunton,  99  TJ.  S.  80. 

4  Crehore  y.  Ohio  &  M.  R.  Co..  131 U.  S.  240;  22  Ohio  L.  J.  40. 

5  FeisiUBon  y.  Bosb  (N.  Y.),  33  Fed.  Rep.  161. 

6  State  of  Texas  y.  Day  Land  and  Cattle  Co..  41  Fed.  Bep.  228. 
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7  State T.  Tutty ((Ja).  41  Fed.  Bep.  751 

8  Ferguson  ▼.  Boas  (N.  Y.).  33  Fed.  Bep.  161. 

§  95  b.  From  any  State  court. — The  act  does 
not  apply  to  a  suit  brought  in  a  territorial  court,  although 
on  the  admission  of  sucui  Territory  as  a  State  such  suit 
passed  into  the  jurisdiction  of  a  State  court.'  A  cause 
may  be  removed  from  any  State  court,  whether  of  limited 
or  general  jurisdiction,  if  citizenship  and  amounts  are 
within  the  statute  provisions;^  but  a  justice's  court  is  not 
deemed  a  State  court. ^  An  action  brought  by  the  District 
of  Columbia  against  an  alien  cannot  be  removed.'*  The 
circuit  court  for  the  district  within  the  territorial  limits 
on  which  the  suit  is  pending  is  in  the  ''proper  district."^ 

1  Ames  T.  Colorado  Cent.  B.  B.  Co.,  4  DilL  231;  S.  C,  4  Geal  L. 
J.  199. 

2  Gaines  v.  Fuentes,  92  U.  S.  10;  S.  C,  3  Cent.  L.  J.  371;  8  Ch.  L. 
N.  225. 

3  Bathbone  Oil  Co.  ▼.  Bausch,  5  W.  Va.  79. 

4  Cesscl  V.  McDonald,  57  Hotk.  Pr.  175;  S.  C,.  16  Blatchf .  150. 

5  Knowlton  v.  Congress  &  Empire  S.  Co.,  13  Blatchf.  170. 

§  95  c.     Controversy   between    parties.  —  The 

statute  contemplates  a  controversy  in  a  suit,  and  not  a 
mere  suit  in  which  there  is  no  defense;^  as  where  default 
has  been  entered;^  but  where  nothing  to  contradict  ap- 
pears of  record,  the  court  will  presume  that  there  is  a 
controversy  between  the  parties. '  In  determining  whether 
a  suit  involves  a  controversy  between  citizens  of  different 
States,  the  condition  of  the  controversy  when  the  petition 
is  filed  is  alone  to  be  considered.**  A  controversy  is  involved 
whenever  any  property  or  claim  capable  of  pecuniary  esti- 
mation is  the  subject  of  litigation,  and  is  presetited  for 
judicial  determination.^  Where  a  negligent  act  is  one  and 
indivisible,  there  arises  but  one  cause  of  action,  and  the 
plaintiffs  are  joint  parties  in  interest,  there  is  not  a  con- 
troversy wholly  between  citizens  of  different  States,  so  as 
to  enable  one  of  the  plaintiffs,  a  non-resident,  to  remove 
the  cause.  ^  A  distinct  and  separate  interest  is  in  no 
sense  and  under  no  circumstances  connected  with  that  of 
others.  ^  A  controversy  between  a  non  -resident  bond  -  holder 
on  one  side  and  the  county  authorities  and  tax-payers  on 
the  other  is  removable.^  The  right  of  removal  does  not 
exist  after  a  stipulation  filed  in  the  State  court  admitting 


209  REMOVAL   UNDER   ACT   OF  1887-  §  95  C 

the  claim.'  Where  there  is  a  controversy  between  citizens 
of  different  States,  and  the  matter  in  dispute  is  sufficient, 
it  is  removable,  although  the  case  is  not  one  arising  under 
the  Constitution  and  laws  or  treaties  of  the  United 
States;^^  but  the  whole  controversy  must  be  removed." 
It  cannot  be  removed  as  to  one  and  left  pending  as  to 
another.  *2  Non-residents  cannot  be  deprived  of  their 
right  to  have  controversies  with  citizens  of  other  States 
determined  in  the  Federal  courts,  and  the  circuit  court 
cannot  relinquish  it3  jurisdiction  by  transferring  the  case 
to  the  State  court ;^^  so  as  to  attachment  suits.  ^"^  Where  a 
non-resident  sued  out  attachments  against  a  citizen  of  the 
State,  which  were  followed  by  other  attachments  in  the 
State  court,  the  non-resident  is  entitled  to  remove.  ^^ 
When  in  one  suit  there  are  two  distinct  and  separate  con- 
troversies— one  between  citizens  of  the  same  State,  and 
the  other  between  citizens  of  different  States — the  Federal 
court  has  no  jurisdiction.^®  In  a  suit  by  a  county  in 
Texas  against  a  citizen  of  Texas  and  a  citizen  of  another 
State  in  which  the  resident  defendant  disclaims  and  makes 
no  further  appearance,  the  controversy  is  wholly  between 
the  county  and  the  non-resident  defendant,  who  is  entitled 
to  a  removal  of  the  cause. ^^ 

t 

1  Stonbiough  y.  Griffin,  52  Iowa,  112;  Flynn  v.  Des  Moines  etc.  R.  Co., 
Iowa,  490. 

2  Berrian  r.  Chetwood,  9  Fed.  Rep.  678;  McCallon  v.  Waterman,  1 
Flippen,  651. 

3  Bailey  v.  Amer.  Cent.  Ins.  Co.,  13  The  Reporter,  571. 

4  Chicago.  St.  L.  &  N.  O.  R.  Co.  v.  McComb.  17  Blatchf.  371. 

5  Gaines  ▼.  Fuentes,  92  U.  S.  10;  Leo  v.  Loo,  8  Peters,  44. 

6  First  Presb.  Soc.  v.  Goodrich  T.  Co.,  7  Fed.  Rep.  257. 

7  Smith  ▼.  Rines,  2  Sum.  338. 

8  Ilarter  Township  v.  Kemouhan.  2  Morr.  Trans.  235. 

9  Keith  y.  Levi,  2  Fed.  Rep.  743. 

10  Low  Y.  Wayne  Bank.  14  Blatchf.  440. 

11  Ellis  Y.  Sisson,  11  Fed.  Rep.  353. 

12  Chambers  y.  Holland,  11  Fed.  Rep.  210. 

13  Bates  y.  Days,  11  Fed.  Rep.  529. 

14  Keith  Y.  LcYi.  2  Fed.  Rep.  743. 

15  Bates  y.  Days.  11  Fed.  Rep.  529. 

16  Iowa  Home  Co.  y.  Des  Moines,  etc.  R.  Co..  13  The  Reporter.  383; 
^t^A-ngniahing  Bamey  Y.  Latham.  11  Reporter,  721. 

17  Beed  v.  Hardeman  County,  77  Tex.  ICj. 
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§  95  d.  Bemoval  by  and  agrainst  the  United 
States  government. — A  suit  may  be  removed  to  a  Fed- 
eral court  from  a  iState  courb,  which  is  a  claim  for  and  by- 
one  party  under  the  authority  of  the  United  States  gov- 
ernment, and  is  contested  by  the  other  party  on  the 
ground  of  a  want  of  such  authority.  ^  A  suit  against  a 
national  bank,  in  which  the  subpoena  runs  to  the  bank 
and  does  not  name  the  receiver,  although  it  is  served 
upon  him,  and  the  bank  is  altogether  in  his  hands,  and 
the  decree  would  reach  assets  in  his  hands,  if  anything, 
is  against  the  receiver  as  the  real  party,  and  is  removable 
to  a  Federal  court,  as  he  is  an  agent  of  the  United 
States. « 

1  MitcheU  ▼.  Smale.  140  U.  S.  406. 

2  Bowles  Y.  First  Nat.  Bank  of  St.  Albans,  46  Fed.  Rep.  513. 

§  95  e.  Conflicting  land  grants. — Controversies 
between  citizens  claiming  lands  under  grants  of  different 
States  are  within  the  jurisdiction,  notwithstanding  one 
of  the  States  at  the  time  of  the  first  grant  was  a  part  of 
the  other.'  It  is  the  first  grant  which  passes  legal  title 
and  authorizes  jurisdiction.^  If  a  State  issues  a  grant 
under  the  authority  of  a  compact  witb  another  State,  the 
case  cannot  be  removed.'  The  risht  under  this  section 
to  remove  depends  on  the  value  cF  the  land,  and  not  on 
the  title;^  and  witnesses  may  be  produced  to  prove  its 
value.  ^  The  party  applying  on  the  ground  of  grants  from 
different  States  must  produce  his  grant  in  evidence;^ 
but  a  grant  based  on  a  warrant  and  location  made  before 
the  separation  of  a  part  of  a  State  is  sufficient  showing.'' 
A  party  who  claims  under  a  grant  from  the  State  in  which 
suit  is  pending  cannot  remove  the  case.^ 

1  Town  of  Pawlet  v.  Clark,  9  Cranch.  292. 

2  Colson  V.  Lewis,  2  Wheat.  377. 

3  Thompson  ▼.  Kendricks,  5  Hayw.  115. 

4  Thompson  v.  Kendricks,  5  Hayw.  115. 

5  Thompson  ▼.  Kendricks,  5  Hayw.  116. 

6  Thompson  v.  Kendricks,  5  Hayw.  115. 

7  Colson  ▼.  Lewis,  2  Wheat.  377;  Town  of  Pawlet  t.  Chuk.  9  Cranch. 


8    Shepherd  ▼.  Young.  1  T.  B.  Mon.  203. 

§  95  f.    Where  State  is  party  to  suit.— An  action 
in  which  a  State  is  a  party  is  not  removable.  ^    An  action 
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for  a  statutory  penalty  brought  by  a  State  is  not  remov- 
able.' An  action  by  a  State  essentially  as  criminal  action 
is  not  subject  to  removal.^  A  suit  by  a  State  in  one  of 
its  own  courts  cannot  be  removed  to  a  circuit  court,  under 
the  Act  of  1875,  unless  it  is  a  suit  arising  under  the  Consti- 
tution or  laws  of  the  United  States  or  treaties  made  under 
their  authority.  *  But  if  it  presents  a  case  arising  under  the 
laws  of  the  United  States,  as,  a  suit  to  try  the  right  of  a 
corporation,  amenable  to  State  process,  to  exercise  powers 
within  State  territorial  limits,  it  is  removable  into  the  cir- 
cuit court.  ^  In  an  action  by  a  State  to  recover  money 
claimed  to  be  due  as  taxes,  where  the  right  to  recover  was 
made,  by  the  pleadings,  to  depend  (1)  on  the  power  of  the 
State  to  tax  the  franchises  of  the  corporation,  derived 
from  the  acts  of  Congress,  and  (2)  on  the  effect  of  art. 
14  of  the  Amendments  of  the  Constitution  on  the  validity 
of  the  statutes  under  which  the  taxes  sued  for  was 
levied, — the  defendant  has  the  right  to  remove.*  Though 
the  State  laws  prescribe  the  same  general  rule  regarding 
taxation  of  national  banks  as  do  the  Federal  s^tutes, 
the  ri^ht  of  removal  to  a  Federal  court  of  a  cause 
involvmg  that  question  is  not  thereby  impaired.'' 
It  has  been  held  in  one  circuit,  that  a  State  cannot  be  suod 
by  one  of  its  own  citizens  in  a  Federal  court,  although  the 
plaintiff  seeks  to  enforce  a  right  dependent  upon  the  con- 
structiou  of  the  Constitution  of  the  United  States.^  But 
in  another  circuit  it  has  been  held  that  this  may  be  done.' 
A  suit  against  a  State  as  well  as  a  county  is  not  within  the 
category  of  removable  cases.  A  State  is  not  a  citizen  if  a 
county  is.^^  A  circuit  court  will  not  take  jurisdiction  of 
an  action  which  is  in  effect,  although  not  in  form,  against 
a  State  by  a  citizen  of  another  State.  ^^  A  suit  between  a 
State  and  citizens  of  another  State  cannot  be  removed  to 
the  circuit  court  on  the  ground  of  citizenship  of  the  par- 
ties.*' The  jurisdiction  of  the  circuit  court  of  the  United 
States  cannot  be  decreed  or  taken  away  on  account  of  a 
State  having  an  interest  in  a  suit,  unless  the  State  is  a 
party  on  the  record.*^  A  suit  to  restrain  certain  State  and 
county  officers  from  assessing  property  exempt  by  statute 
is  not  a  suit  against  ihe  State.  ^  A  State  is  not  a  party  to 
a  suit  so  as  to  deprive  a  Federal  court  of  jurisdiction  to 
grant  an  injunction  against  a  prosecuting  attorney  to  pre- 
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vent  him  from  proceeding  to  enforce  a  dormant  injunction 
granted  against  a  non-resident  to  prevent  the  sale  of  liq- 
uors in  original  packages.  ^^  ^n  injunction  will  he 
against  officers  of  the  State  to  prevent  the  execution  of  laws 
which  violate  rights  under  the  Conbtitution  of  the  United 
States.i« 

1  stone  V.  North  Carolina,  117  U.  S.  430. 

2  State  of  Iowa  v.  Chicago,  B.  &  Q.  R.  Co.,  37  Fed.  Re?.  437. 

3  Statev.  DayLond&C.  Co..41Fed.Rep.  223. 

4  Germania  Ins.  Co.  v  Wisconsin.  119  17.  S.  473. 

5  Ames  v.  Kansas,  111  U.  S.  440. 

6  Southern  Pac.  R.  Co.  v.  California.  118  U.  S.  109. 

7  Richards  v.  Rock  Rapids,  72  Iowa,  77. 

8  Hans  v.  State,  24  Fed.  Rep.  55. 

9  Harvey  v.  Virginia,  20  Fed.  Rep.  411;  Foster.  Fed.  Jud.  Acts,  9. 

10  Upshur  Co.  V.  Rich,  135  U.  S.  467;  Austin  v.  Gagan.  3D  Fed.  Rep.  626. 

11  Richardson  y.  Capitol  Commissioners,  2  Denver  Leg.  News,  51 

12  Ferguson  v.  Rosa  (X.  Y.),  38  Fed.  Rep.  161;  Stono  v.  South  Carolina, 
117  U.  S.  430. 

13  Louisville  C.  &  C.  R.  Co.  v.  Lctson.  2  How.  497. 

14  Secor  v.  Singleton,  35  Fed.  Rep.  376. 

15  Tuchman  v.  Welch,  42  Fed.  Rep.  543. 

16  Osbom  V.  Bank  of  U.  S.  22  U.  8.  738;  Davis  v.  Gray.  83  U.  8.  203; 
Litchflelil  V.  Webster  County,  101  U.  8.  773;  Allen  v.  Baltimore  &  O.  R. 
C0..114U.S.3U. 

§  95  g.  Bestriction  of  right  of  removal  by- 
assignaees. — A  suit  may  be  removed,  although  it  is 
brought  by  the  assignee  of  a  chose  in  action,^  in  his  own 
name  and  in  pursuance  of  a  State  law;^  or  by  the  assignee 
of  a  contract  to  recover  damages  for  its  breach;^  but  a  de- 
fendant cannot  acquire  the  right  to  a  removal  by  the  pur- 
chase of  the  interests  of  his  co-defendants;^  yet  a  defend- 
ant  may  remove  a  suit  brought  against  him  by  an  as- 
signee, the  assignee  being  the  citizen  of  another  State, 
though  the  assignor  in  whose  favor  the  debt  was  con- 
tracted belongs  to  the  same  State  as  defendant.^  Where 
a  citizen  transfers  mortgage  notes  to  a  foreigner,  for  the 
purpose  of  giving  jurisdiction,  not  accompanied  with  an 
agreement  for  a  retransfer,  the  circuit  court  will  take 
jurisdiction  of  the  cause  when  removed;^  and  so  as  to  the 
transfer  of  lands ;^  and  the  fact  that  the  motive  was  to 
bring  the  suit  will  not  impair  the  right  of  action.^  A  bona 
fdt  conveyance  of  property  in  controversy,  for  the  ex- 
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press  purpose  of  conferring  jurisdiction,  is  no  ground  for 
remanding  a  cause  to  the  State  court.  ^  So  the  right  to 
sue  is  not  invalidated  by  the  fact  that  the  note  was  trans- 
ferred for  the  purpose  of  giving  the  court  jurisdiction;^*^ 
but  a  transfer  mala  fide  in  one  State  to  the  citizen  of 
another  will  not  enable  the  ^raiitee  to  maintain  ejectment 
in  the  United  States  court.^^  The  circuit  court  has  no 
jurisdiction  where  the  nominal  parties  have  been  made 
|)arties  coUusively  to  bring  the  controversy  within  its 
J  nrisdiction.  ^^  Where  parties  conveyed  lands  to  a  stranger, 
a  citizen  of  another  State,  without  his  knowledge  and 
without  consideration,  for  the  purpose  of  creating  juris- 
diction in  the  United  States  courts,  tbe  transaction  was 
only  colorable  and  collusive,  and  the  suit  must  be  dis- 
missed.^^ A  plaintiff  brought  into  the  controversy  by 
assignment,  merely  that  he  may  acquire  a  standing  to 
enable  him  to  prosecute  in  the  interest  of  the  original 
party,  is  improperly  and  collusively  made  a  party  to  the 
suit.^'*  The  sections  of  the  Act  of  March  3,  1875,  should 
be  construed  together,  and  the  remedy  should  not  be  al- 
lowed where  the  plaintiff  is  assignee,  unless  the  assignee 
might  have  brought  suit  in  the  Federal  court. ^^  Citizen- 
ship of  party  to  contract  and  not  of  his  assignee  deter- 
mines the  question  of  right  to  removal  of  the  cause. ^* 
Colorable  assignment  gives  U.  S.  courts  no  power  to  take 
jurisdiction,  but  resort  can  oidy  be  had  to  State  courts  for 
protection  against  consequences  of  such  encroachment  on 
right  of  defendant.  ^^  A  case  is  not  removable  because  a 
colorable  assignment  has  been  made  to  give  a  State  court 
exclusive  jurisdiction.^®  Intervention  of  a  new  party,  by 
purchase,  after  time  for  removal  has  expired,  does  not  give 
n^ht  of  removal.  ^^  The  assignee  of  a  chose  in  action  may 
bnng  suit  thereon  in  the  State  court  and  remove  it  to  the 
Federal  court,  although  he  cannot  sue  originally  in  the 
latter  unless  his  assignor  could  have  done  so.^  Where  a 
cause  of  action  upon  a  contract  not  negotiable  between  cit- 
izens of  the  same  State,  is  assigned  to  a  citizen  of  an- 
other State,  who  brings  suit  thereon  in  the  State  court, 
such  suit  cannot  be  removed  into  the  circuit  court  of  the 
United  States.^'  In  a  suit  by  an  absolute  ass'gnee  of  a 
claim  for  negligent  injury:  Held,  that  the  citizenship 
of  the  assignor  was  no  ground  for  removal  to  a  Federal 
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court.  ^  A  Maryland  citizen  who,  as  assignee  of  a  Yir- 
ginia  corporation,  sues  citizens  of  Vir^ia  in  a  State  court 
may  remove  the  cause  to  the  Federu  court. '^  The  fact 
that  the  plaintiff,  as  assignee  of  a  judgment,  could  not 
have  brought  suit  thereon  in  the  United  States  circuit 
court  in  the  first  instance,  because  his  assignors  were  citi- 
zens of  the  State  where  brought,  does  not  prevent  him 
from  removing  it  from  the  State  court.  ^^  Under  the  act 
of  1875,  where  all  the  other  conditions  for  removal  exist, 
although  the  suit,  because  founded  on  a  contract  in  favor 
of  an  assignee,  could  not  have  been  brought  in  the  circuit 
court,  if  noassignmenthadbeen  madethesuitis  removable.*^ 
A  suit  to  compel  the  transfer  of  shares  of  stock  on  books 
of  a  corporation  is  not  one  **  to  recover  the  contents  of  any 
.  .  .  chose  inaction,"  within  the  meaning  of  the  act.  ^^ 
An  assignee  of  a  policy  of  life  insurance  cannot  maintain 
a  suit  either  alone  or  conjointly  with  the  administratrix 
of  the  insured  in  a  Federal  court,  unless  his  assignor  could 
have  done  so.  ^^  Although  a  promissory  note  payable  to 
the  maker's  order  and  indorsed  in  blank  is  in  effect  pay> 
able  to  bearer,  if  it  is  made  by  a  corporation,  a  suit  thereon 
may  be  brought  by  an  assignee  asainst  a  citizen  of  another 
State,  although  the  assignor  could  not  have  brought  the 
suit.'''® 

1  BushneU  v.  Kennedy,  9  WaU.  387:  Lexington  v.  Butler,  14  WaU.  282; 
Barclay  t  Gommissionen,  1  Wooda,  254.  But  see  Ayres  ▼.  Western  B. 
Corp.,  32  How.  Pr.  351;  New  Orleans  C.  &  B.  Co.  v.  Beoorder.  27  La.  An, 
291;  Goloord  v.  Wall.  2  MUes.  459. 

2  Thompson  v.  Railroad  Cos.,  6  Wall.  134.  But  see  Anderson  v. 
Manuf.  Bank.  14  Abb.  Pr.  436. 

3  Barney  v.  Globe  Bank,  5  Blatchf.  107. 

4  Temple  t.  Smith.  4  Fed  Rep.  CD2. 

5  Waterbury  v.  City  of  Laredo,  3  Woods,  371;  Leutz  y.  Butterfield,  7 
Daly,  21 

6  Marion  ▼.  Ellis,  10  Fed.  Rep.  410. 

7  De  Laveaga  t.  Williams,  6  Sawy.  573. 

8  Foote  v.  Town  of  Hancock,  15  Blatchf.  343. 

9  Hoyt  V.  Wright,  4  Fed.  Rep.  168. 

10  Lanning  v.  Lockctt,  11  Fed.  Rep.  814;  S.  O.,  10  Fed.  Bep.  4B1. 

11  Grecnwult  y.  Tucker.  10  Fed.  Rep.  884. 

12  Marion  v.  Ellis.  9  Fed.  Rep.  367.    See  Hawes  y.  Ck)Dftra  Oosta  W. 
Co..  11  Fed.  Rep.  93,  note. 

13  Coffin  ▼.  Ha«gin,  11  Fed.  Rep.  219. 

14  Fountain  v.  Town  of  Angelica.  12  Fed.  Rep.  8. 
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15  Berger  t.  Douglas  Co.,  6  Fed.  Rep.  23.  But  see  Lexington  y.  Butler, 
14  WaU.  282;  BuBhnell  t.  Kennedy.  9  Wall  387;  Green  y.  Cuatard.  23 
How.  484. 

16  Dimmock  t.  Boollttle,'  29  Fed.  Bep.  545. 

17  Cashman  ▼.  Amador  Canal  Co..  118  U.  S.  68. 

18  Leather  Manuf .  Bank,  123  U.  8.  718. 

19  Cable  y.  Ellis.  110  U.  S.  339. 

20  Bell  y.  Nunan,  19  Fed.  Rep.  229. 

21  Ferry  ▼.  Merrimao,  18  Fed.  Bep.  657;  Ferry  y.  Westfield,  19  Fed.  Rep. 
155.  [Distinguiahing  Bushnell  y.  Kennedy,  9  Wall.  392;  Lexington  y.  But- 
ler, 14  WalL  282:  Following  Berver  y.  Douglas  County.  5  Fed.  Bep.  23; 
Hardin  y.  Olson,  14  Fed.  Rep.  705.J 

22  Yimont  y.  Chicago  k  Northwestern  R'y  Co..  65  Iowa,  513. 

23  Glenn  y.  Walker.  27  Fed.  Rep.  577. 

24  Neale  y.  Foster,  31  Fed.  Rep.  53. 

25  Claflin  y.  Commonwealth  Ins.  Co.,  110  U.  S.  81. 

26  Jewett  y.  Bradford  Say.  Bank  &  T.  Co.,  45  Fed.  Rep.  801. 
87    McNultyy.  Connecticut  Mut.  L.  Ins.  Co.,  46  Fed.  Rep.  305. 
28    Bank  of  British  North  America  y.  Barling,  46  Fed.  Rep.  357. 

§  95  h.    Party  in  representative  character. — ^As 

a  general  rule  trustees  and  executors  are  to  be  regarded  as 
active  parties.^  The  citizenship  of  an  administratrix  to 
determine  jurisdiction  is  that  of  herself  as  an  individual; 
it  does  not  depend  upon  that  of  her  intestate  or  upon  the 
the  State  in  which  her  letters  were  granted.^  The  right 
of  removal  on  the  ground  of  citizenship  depends  on  the 
citizenship  of  the  party  alone;  and  his  representative 
character,  or  the  citizenship  of  those  whom  he  represents, 
does  not  affect  it.'  The  superintendent  of  insurance  of  a 
State  may  remove  a  cause  brought  by  a  citizen  of  another 
State  before  dissolution  of  the  company.'* 

1  Goodnow  y.  Litchfield,  4  McCrary.  215;  Thayer  y.  Life  Association, 
112  U.  S.  717;  Eihms  y.  Faxon.  11  Biss.  175. 

2  Continental  L.  Ins.  Co.  y.  Rhoads.  119  U.  S.  237. 

3  Whitman  y.  Hubbell.  24  Blatchf.  240. 

4  Life  Asso.  of  America  y.  Bundle  ("Relfe  y.Rundle"),  103  IT.  S.  222. 

§  95  i.  Bight  of  substituted  party. — A  substitu- 
ted party's  right  of  removal  is  only  such  as  existed  in  the 
original  party.*  So  of  one  who  purchases  property  pend' 
ente  Ute  and  is  made  a  party  to  the  suit.^  Whatever  will 
bar  a  removal  before  he  intervenes  will  bar  him  afterward, 
although  by  his  intervention  he  may  have  raised  a  separate 
controversy.'    A  substituted  party  comes  into  a  suit  sub- 
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ject  to  all  the  disabilities  of  him  whose  place  he  takes,  so 
far  as  concerns  the  ri^ht  of  removitl  of  the  cause.  * 

1  Richmond  &  D.  R.  Co.  v.  FIndley,  32  Fed.  Rep.  641. 

2  Jeflferson  v.  Driver,  117  U.  S.  £72;  Cable  v.  Ellis,  110  U.  S.  389. 

3  Cable  v.  Ellis.  110  U.  S.  333. 

4  Cable  v.  EUis,  110  U.  S.  38'>:  Foiurton  etc.  R.  A.  Co.  v.  Shirley.  Ill 
U.  S.  StS:  Jefferson  v.  Driver,  117  U.  8.  272.  And  see  Stewai-t  v.  Dun- 
ham, 115  U.  8.  61;  Phelps  v.  Oaks,  117  U.  8.  236. 

§  95  j.     All  proper  and  necessary  parties  must 
be  made  parties. — Proper  and  necessary  parties  are  as 
much  an  element  of  jurisdiction  as  any  of  the  other  ele- 
ments of  it.^    Parties  required  by  the  statute  to  be  made 
cannot  be  said  to  be  merely  nominal  ones,  but  must  be  re- 
garded as  necessary  parties.^    A  joint  cause  of  action  can- 
not be  removed  by  the  defendants  unlf^ss  all  join  and  are 
citizens  of  different  States  from  the  plaintiffs.     All  are  af- 
fected by  the  loss  by  one  of  his  right  to  remove.*  An  action 
against  partners,  for  money  paid  to  them  as  ench,  is  not 
removable,  unless  all  the  parties  on  one  side  of  the  contro- 
versy unite  in  the  petition  for  removal.^    JSo  of  an  action 
upon  an  account  presenting  a  single  controversy.^    An. 
action  of  account  against  three  surviving  partners,  two  of 
whom  are  citizens  of  the  same  State  with  the  plaintiff',  can 
not  be  brought  in  the  circuit  court  against  the  other  sur- 
viving partner  alone,  as  all  are  necessary  parties.®    A  bill 
by  a  non-resident  for  an  accounting  by  an  executor  must 
join  anon-resident,  also  an  executor,  but  outside  the  juris- 
diction, he  having  qualified  and  acted,  notwithst "ending 
section  737  of  the  Revised  Statutes  allows  non- joinder  or 
non-residents  not  found  in  the  distict.^    In  an  actiou 
brought  in  a  State  court  by  a  citizen  of  that  State  against 
an  incorporated  company  of  that  State,  and  a  citizen  of 
another  State,  to  compel  transfer  of  stock,  the  company  is 
a  necessary  party.®    In  a  suit  to  compel  the  construc- 
tion and  operation  of  a  railroad  on  the  line  originally 
laid  out»    the    railroad  company  which  had  so  agreed 
is  a  necessary  party,  although  it  had  leased  its  line.' 
In  a  suit  to  foreclose  a  mortgage  by  sale,  in  which  it  is 
sought  to  charge  the  mortgage  debtor  with  the  payment 
of  any  balance  of  the  mortgage  debt,  the  debtor  is  a  nec- 
essary party,  and  if  his  citizenship  stands  in  the  way  the 
suit  is  not  removable.^    The  same  principle  governs  in. 
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case  of  strict  foreclosure  brought  against  the  grantee  of 
the  mortgagee;  the  mori^gor  is  an  indispensable  party.  ^^ 
A  bill  praying  a  foreclosure  of  a  mortgage  by  sale  of  land 
requires  the  presence  of  the  party  holding  the  legal  title.  ^^ 
In  an  action  by  resident  tax-payers  against  county  officials 
and  bond-holders,  one  of  whom  is  a  non-resident,  to 
restrain  the  collection  of  a  tax  and  to  cancel  the  bonds, 
county  officials  against  whom  an  injunction  is  sought  are 
to  be  classed  with  the  plaintiffs  in  determining  the  juris- 
diction of  a  Federal  court  on  the  ground  of  citizenship.^*^ 
In  a  suit  to  restrain  the  collection  of  taxes  already  levied, 
the  sheriff,  who  was  about  to  enforce*the  collection,  and 
the  county  judge  were  necessary  parties,  as  were  the 
bondholders.^^  In  a  suit  brought  to  invalidate  a  tax  vot- 
ed in  and  of  a  railroad  company,  the  townphip  trustees 
and  the  county  treasurer  are  necessary  parties.  ^*  Where 
executors  are  trustees  under  a  will,  they  are  necessary 
parties  to  a  suit  to  set  it  aside.  ^^  The  right  depends  on 
the  pleadings  when  the  petition  is  filed  unaffected  by  the 
fact  that  a  defendant  who  is  a  citizen  of  the  same  State 
with  one  of  the  plaintiffs  may  be  a  proper  but  not  an  in- 
dispensable party  to  such  controversy.^^ 

1  Bland  v.  Fleeman,  29  Fed.  Rep.  669. 

2  Reed  v.  Reed,  31  Fed.  Rep.  49. 

3  Fletcher  ▼.  Hamlet.  116  U.  S.  408. 

4  Stone  v.  South  Carolina,  117  U.  S.  430. 

5  Fu8z  T.  Trager,  33  La.  An.  173. 

6  Duchesse  d'  Auxy  v.  Porter,  41  Fed.  Rep.  68. 

7  ConoUy  v.  Wells,  33  Fed.  Rep.  205. 

8  St.  Lords  k  S.  F.  R.  Co.  v.  Wilson,  114  U.  S.  60;  Crump  r.  Thurbei; 
115  U.S.  56.  .  V  "«. 

9  Chicago  &  Northwestern  R.  Co.  v.  Crane.  113  U.  S.  424. 

10  Ayere  v.  Wiswall,  112  U.  S.  1G7. 

11  Coneyv.  Winchell.  116U.  S.227. 

12  Gardner  ▼.  Brown.  88  U.  S.  36. 

13  Anderson  ▼.  Bowers,  49  Fed.  Rep.  708. 

14  Brown  v.  Trousdale,  138  U.  S.  339. 

15  Sully  V.  Drennan,  113  U.  S.  237. 

16  American  Bihle  Society  v.  Price.  110  U.  S.  61. 

17  Bameyv.  Latham.  103  U.S.  205. 

§  95  k.  dualification  as  to  citizenship.— Under  the 
first  clause  of  sec.  639,  a  case  cannot  be  removed  unless  all 

DlSTT  BX]I0VALB.~19. 


§  95  k  REMOVAL  UNDER  ACT  OF   1887.  218 

the  parties  plaintiff  are  citizens  of  the  State  where  the 
suit  is  brought,  and  all  the  defendants  are  citizens  of  some 
other  State,  or  are  aliens;^  so  where  three  out  of  four 
were  aliens,  the  application  was  denied.^  If  an  indispen- 
sable party  was  a  citizen  of  the  same  State  with  the 
plaintiff,  jurisdiction  would  be  defeated;'  so  if  a  citizen 
of  a  State  is  joined  with  a  citizen  of  another  State, ^  or 
where  suit  is  brought  by  an  alien  conjointly  with  a  citizen 
of  the  State, ^  or  if  some  of  the  defendants  are  citizens  of 
the  State  where  suit  is  brought;®  when  there  were  several 
defendants,  all  the  persons  must  be  within  the  description 
of  the  persons  entitled  to  a  transfer,  and  all  muot  join  in 
the  application.^  So  in  an  ejectment  case,  where  but  one 
was  an  alien,  the  application  was  denied,^  or  if  one  of 
several  plaintiffs  is  a  citizen  of  another  State,'  or  if  the 
defendants  are  all  citizens  of  the  State  where  suit  is 
brought,  ^^  or  if  the  defendant  was  a  citizen  of  the  State 
at  the  time  suit  was  commenced,  it  cannot  be  removed;^ ^ 
but  the  rule  does  not  apply  to  mere  nominal  or  formal 
parties.  ^^  Where  the  writ  is  served  on  one  alone,  he  may 
remove  the  cause  without  regard  to  others  named  as  de- 
fendants. ^3  And  if  only  one  partner  of  a  firm  is  served 
with  process,  he  may  file  a  petition  for  removal.  **  If  one 
defendant  is  served  personally,  and  the  other  is  served  by- 
publication,  the  one  served  personally  cannot  remove.  ^'^ 
It  is  not  necessary  that  the  application  be  made  by  all  the 
defendants  at  the  same  time;  each  may  apply  for  removal 
on  his  appearance.^®  It  must  appear  that  the  plaintiff  is 
a  citizen  of  the  State  in  which  the  suit  is  brought,  ^^  at 
the  commencement  of  the  suit.  ^^ 

1  Ex  parte  Girard,  3  Wall.  Jr.  263;  Beardsley  v  Torrey,  4  Wash.  C. 
C.  286;  Smith  v.  Rines.  2  Siun.  330;  Ward  ▼.  Arredondo,  1  Paine.  410; 
W.  A.  &  G.  R.  Co.  V.  A.  &  W.  R.  Co.  19  Gratt.  592;  Denniston  r. 
Potts,  10  Miss.  36;  Pugsley  v.  Freedmau's  S.  &  'i.  Co.  2  Tenn.  Ch.  130; 
In  re  Turner.  3  Wall.  Jr.  23,  263;  Be-ry  v.  Irick.  22  Gratt.  484;  Perkina 
V.  Morgan,  27  La.  An.  220;  Goodrich  v.  Hunton,  20  La.  An.  372;  Hazard 
T.  Dnrant,  9  R.  I.  602;  Calderwood  v.  Hager.  20  Cal.  167:  Oalderwood  y. 
Braly,  28  Cal  97;  Bryan  v.  Ponder,  23  Ga.  480;  Hubbard  v.  Norther  »  R. 
Co.  3  Blatchf.  84;  Wilson  r.  Blodgett,  4  McLean,  363;  Fisk  v.  Chicago. 
R.  I.  &  P.  R.  Co.,  53  Barb.  472;  Taylor  v.  Rockefeller,  25  Pitts.  L.  J.  137; 
Dunn  V.  Waggeaer,  3  Yerg.  59. 

2  Dennistoun  v  N.  Y.  &  N.  H.  R.  Co.  1  Hilt.  62;  S.  C.  2  Abb.  Pr.  27a 

3  Commercial  etc.  Bank  of  Vicksburg  v.  Slooombi  14  Peters.  65; 
Haganv.  Walker,  14  How.  36;  Shields  v.  Barrow,  17  How.  141;  Clear- 
water r.  Meredith,  21  How.  492;  Barney  ▼.  Baltimore  City.  6  Wall.  286: 
Jones  T.  Andrews,  10  Wall.  332;  Bryant  v.  Rich,  21  Wall.  41;  8.  C,  106 
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Mass.  180;  Ober  v.  Gallagher.  93  U.  S.  199- Wilson  y.  Blodgett.  4  McLean, 
363;  Imbusch  v.  Farwell.  1  Blatchf.  571;  Tuckerman  v.  Bigelow.  21  The 
Be^torter,  208. 

4  Habbard  v.  Northern  R.  Co.  3  Blatchf.  84. 

5  Dennistoun  v.  N.  Y.  &  N.  H.  R.  Co.  1  HUt.  62;  S.  C.  2  Abb.  Pr. 
278,  415 

6  Hatch  ▼.  Chicago  R.  I.  Co.,  6  Blatchf.  105;  Wilson  v.  Blodgett.  4  Mo- 
Lean.  363;  Ex  parte  Girard.  3  Wall.  Jr.  263;  Beardsley  v.  Torrey,  4  Wash. 
C.  C.  286;  Smith  v.  Rines,  2  Sum.  338;  Calderwood  v.  Hager,  20  Cal.  167; 
New  Orleans  O.  &  B.  Co.  v.  Recorder.  27  La.  An.  291;  State  v.  Com.  Pleas, 
3  Ohio.  49;  Ludlow  y.  Kidd.  3  Ohio.  48;  Miller  y.  Lynde.  2  Robt.  444; 
Tibbatts  y.  Berry.  10  Mon.  B.  473;  Leonard  v.  Jones,  2  £dw.  136;  Shelby 
y.  Hoffman.  9  Ohio  St.  453. 

7  Calderwood  y.  Hager,  20  Cal.  167. 

8  Calderwood  y.  Hager.  20  Cal.  167.  See  Reed  y.  Calderwood,  22 
Cal.  463. 

9  Hubbard  y.  Northern  R.  Co.  3  Blatchf.  84;  Ex  parte  Turner,  3 
WaU.  Jr.  258;  Fiak  y.  Chicago,  R.  I.  &  P.  R.  Co.  53  Barb.  472;  Hazard 
y.  Durant.  9  R.  I.  602;  Eoiapp  y.  Raihroad  Co.,  20  Wall.  117. 

10  Lifford  y.  Beatty.  12  Ohio  St.  189. 

11  Ins.  Co.  y.  Pechner.  95  U.  S.  183;  Richardson  y.  Packwood.  1 
Martin  N.  S.  290;  Risley  y  IndianapoUs  B.  &  W.  R.  Co.,  8  N.Y.  Supr.  202. 

12  Brown  y.  Strode,  5  Cranch,  303;  Wormley  y.  Wormley,  8  Wheat. 
421:  Wood  y.  Dayis,  18  How.  467;  Ward  y.  Arredondo.  1  Paine,  410. 

13  Fallis  y.  McArthur,  1  Bond,  100;  Norton  y.  Hayes.  4  Denio,  245; 
Dayis  y.  Cook.  9  Ney.  134. 

14  Vanderyoort  y.  Palmer,  4  Duer,  677. 

15  Biyan  y.  Ponder,  23  Ga.  480. 

16  Ward  y.  Arredondo,  1  Paine.  410. 

17  Flsk  y.  Chicago,  R.  I.  &  P.  R.  Co.  53  Barb.  472;  Harrison  y 
Shorter.  56  Ga.  512;  Smith  y.  Butler,  33  How.  Pr.  192;  Sayings  Bank  r. 
Benton,  2  Met.  (Ky.)  240. 

18  People  y.  Superior  Court.  34  111.  356;  XJptoH  y.  N.  J.  S.  R.  Co.,. 
25  N.  J.  Eq.  372;  Holden  y.  Putnam  F.  Ins.  Co.,  46  N.  Y.  1;  Pechner  y. 
Phoenix  Ins.  Co.,  96  U.  S.  183. 

§  95  1.  Necessary  parties. — Where  redemption  of 
a  mortgage  is  sought,  and  the  land  is  held  in  severalty, 
all  holders  are  necessary  parties.^  So  where  a  bill  is  filed 
against  a  mortgagor  and  others  to  obtain  an  accounting, 
the  cause  cannot  oe  removed  on  application  of  one  of  the 
parties  joined  with  the  mortgagor;^  and  where  a  fore- 
closure suit  is  filed  against  a  mortgagor  and  a  subsequent 
mortgagee,  the  latter  cannot  remove  the  cause.  ^  An  ac- 
tion to  enforce  a  joint  liability  in  equity  cannot  be  re- 
moved.'' If  a  bill  to  quiet  title  is  filed  against  several 
persons  as  tenants  in  common,  one  of  them  may  remove 
it;^  and  if  one  partner  only  is  served  with  process,  he 
may  remove  the  cause;*  but  a  suit  against  partners  to  re- 
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cover  the  value  of  goods  sold  is  not  susceptible  of  divis- 
ion.^ A  foreign  landlord  appealing  as  co-defendant  in 
ejectment  cannot  remove  the  cause  unless  the  tenant 
who  is  a  citizen  of  the  Stato  disclaims  all  interest  in  the 
premises.^  If  a  person  files  an  interpleader,  the  cause 
cannot  be  removed  without  the  presence  of  both  defend- 
ants.^ An  action  of  tort  against  several  defendants,  for 
a  conspiracy,  cannot  be  lemoved  by  part  of  them  under 
the  Acts  of  1866  and  1867,  *•  nor  under  the  Act  of  1875." 
If  a  partner  brings  an  action  of  account  against  his  copart- 
ner and  another,  the  case  is  not  susceptible  of  a  division. ^^ 
An  attachment  proceeding  is  of  such  a  nature  that  the 
debtor  and  garnishee  cannot  be  severed,^'  the  garnishee 
not  being  a  defendant  within  the  meaning  of  the  statute.  ^  ^ 
Where  a  debtor  and  trustee  for  the  sale  of  land  are  de- 
fendants, the  debtor  alone  cannot  remove,  as  the  trustee 
is  a  necessary  party ;^^  so,  in  an  attachment  proceeding, 
the  debtor  and  garnishee  cannot  be  severed.  ^^  Where  a 
corporation,  a  trustee,  and  the  bond-holders  are  defend- 
ants, the  trustee  and  one  of  the  bond-holders  cannot  have 
the  case  removed  as  to  them.  ^^  A  controversy  concerning 
the  probate  of  a  will  cannot  be  removed  on  a  petition  of 
part  of  the  contestants;^^  so  one  of  several  opposing  claim- 
ants cannot  remove  a  cause  brought  by  an  executor  for 
settlement  of  his  trust  and  disposition  of  the  estate;^"  so 
a  single  creditor  or  legatee  cannot  remove  the  cause  where 
numerous  creditors  and  legatees  hold  conflicting  claims;^ 
80  a  citizen  of  another  State,  who  makes  himsdf  a  party 
to  a  cause  where  a  widow  files  a  petition  against  an  ad- 
ministrator for  her  support,  cannot  remove  without  the 
presence  of  the  administrator.^^  A  trustee  in  whom  the 
legal  title  is  vested  is  not  a  merely  nominal  party. ^  So 
where  a  trustee,  a  non-resident,  institutes  the  suit,  the 
cestui  que  trust,  a  citizen  of  the  State,  cannot  remove.  ^^ 
The  creditor  cannot  remove  the  case  if  a  trustee  files  a 
bill  to  enjoin  him  and  the  sheriff  for  levying  execution  on 
the  trust  property.** 

1  MlUer  V.  Finn,  1  Neb.  254. 

2  Upton  V.  New  Jersey  8.  R.  Co.,  25  N.  J.  Eq.  372. 

3  Bonahoe  t.  Mariposa  L.  &  M.  Co.,  5  Sawy.  63. 

4  Yulee  v.  Voso.  94  U.  8.539;  8.  C,  61  N.  Y.  449. 

5  Field  ▼.  Lownsdale,  Deady,  28S. 
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6  Wormser  v.  Dahlman.  57  How.  Pr.  286. 

7  Merwin  v.  Wexell.  49  How.  Pr.  115.  Contra,  McGinnity  v.  White,  3 
DiU.  350. 

8  Allin  ▼.  Robinson.  1  Dill.  119.  So  if  the  tenant  is  made  defendant 
in  ejectment,  the  landlord,  citizen  of  another  State,  cani  ot  remove  the 
cause:  Ex  parte  Turner,  3  Wall  Jr.  258;  Ex  parte  Girard.  3  Wall.  Jr. 
263;  Beardsley  v.  Torrey,  4  Wash.  C.  C.  286;  but  see  Jackson  v.  Stiles.  4 
Johns.  493. 

9  George  v.  Pilcher,  28  Gratt.  299. 

10  Ex  parte  Andrews,  40  Ala.  639;  Smith  v.  Rimes,  2  «S\un.  338. 

11  Van  Brunt  ▼.  Oorbin,  40  Blatchf.  498. 

12  Levy  t.  O'Neill.  14  Abb.  Pr.  N.  8.  C3. 

13  Weeks  v.  Billings,  55  N.  H.  371. 

14  Weeks  t.  BilUngs.  55  N.  H.  371. 

15  Gardner  v.  Brown,  21  Wall.  33. 

16  Weeks  v.  Billings,  55  N.  H.  371. 

17  Cape  Girardeau  R.  Go.  t.  Winston,  4  Cent.  L.  J.  127.    See  Gardner 
V.  Brown,  21  Wall.  36. 

18  In  re  Fraser,  10  Ch.  L.  N.  390. 

19  Ex  parte  Grimball.  8  Cent  L.  J.  151. 

20  Peters  v.  Peters.  41  Ga.  242;  Burts  t.  Loyd,  45  Ga.  104. 

21  Peters  v.  Peters,  41  Ga.  242. 

22  Dunn  v.  Waggoner,  3  Yerg.  59. 

23  Mead  v.  Walker.  15  Wis.  499:  Geyer  ▼.  Hancock  Ins.  Co.,  50  N.  H. 
224. 

24  Nye  ▼.  Nightingale,  6  R.  I.  439. 

§  95  m.     Decisions  luider   the  Acts  of  1866, 

1867. — A  non-resident  plaintiff  is  entitled  to  a  removal 
as  to  all  the  defendants.  ^  He  may  remove  as  against  & 
citizen  of  the  State  in  which  suit  is  brought  and  a  citizen 
of  a  third  State  who  had  voluntarily  appeared.^  A  re- 
moval is  not  authorized  when  the  application  is  made  by 
a  citizen  of  the  State  where  suit  is  brought,^  nor  where 
both  parties  are  citizens  of  the  same  State.'*  If  the  sub- 
stantial parties  are  two  corporations,  and  both  citizens  of 
the  State,  the  cause  cannot  be  removed.^  So,  if  both  par- 
ties become  citizens  of  the  same  State  prior  to  the  filing  of 
the  petition,  the  cause  cannot  be  removed.*  A  defendant 
cannot  remove  the  cause  where  he  became  a  citizen  of  an- 
other State  after  the  bringing  of  the  suit.^  All  the  plain- 
tiffs must  be  citizens  of  the  State  where  suit  is  brought, 
and  non-resident  plaintiffs  cannot  remove  wholly  nor  as  to 
themselves.®  If  citizens  of  different  States  unite  as  plain- 
tiffs, defendant,  although  a  citizen  of  another  State,  can- 
not remove  the  cause;  ®  nor  in  such  case  can  plaintiffs  re- 
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move.  ^°  Nor  can  the  suit  be  removed  if  a  citizen  of  the 
State  joins  with  a  citizen  of  another  State;  ^^  so  if  there 
are  several  plaintififs,  and  one  of  them  is  not  a  citizen  of 
the  State,  it  cannot  be  removed;  ^^  and  a  suit  in  which  a 
citizen  of  the  State  is  plaintiff  and  a  domestic  corpora- 
tion and  two  citizens  of  another  State  are  joint  defendants 
is  not  removable.  ^^  The  Act  of  1867  does  not  apply  where 
the  cause  of  removal  is  alienage;  ^^  so  an  alien  defend- 
ant is  not  within  this  clause,  ^^  and  if  plaintiff  is  an 
alien,  defendant  cannot  remove;^ ^  or  if  both  parties  are 
citizens  of  States  other  than  where  suit  is  brought.  ^^  So 
a  citizen  of  the  District  of  Columbia  cannot  remove  a  suit 
into  the  Federal  court.  *^  Under  the  Judiciary  Act,  sec- 
tion 12,  to  authorize  a  removal,  the  citizenship  of  each  of 
the  defendants  must  be  such  as  to  make  his  suit  remov- 
able." Under  the  Acts  of  1866,  1867,  it  is  sufficient  that 
the  defendant  applying  for  is  at  the  time  of  filing  his  peti- 
tion a  citizen  of  another  State,  and  the  plaintiff  a  citizen  of 
the  State  where  sui fa  is  brought.^  But  if  defendant  had 
been  a  resident  of  the  State  at  the  time  of  the  passage  of 
those  acts,  the  case  is  different.  ^^  In  an  action  ex  corUractUy 
where  there  were  three  defendants,  two  non-residents  and 
a  third  a  citizen  of  the  State  where  suit  was  brought,  it 
could  not  be  removed  by  the  two  non-residents.'^^  Each 
defendant  must  be  a  resident  of  a  different  State  from  the 
plaintiffs  State ;^^  so  where  the  removal  of  the  whole  suit 
was  sought,  and  not  the  suit  as  to  the  non-residents  under 
the  Ac^  of  1866.^*  So  the  grantor  of  a  deed  cannot,  under 
the  Act  of  1866,  remove  a  suit  to  foreclose  a  deed,  leaving 
the  trustee,  his  co-defendant,  in  the  State  court;^*  and  so 
of  a  garnishee  or  trustee  joined  as  defendants.^*  Under 
the  Act  of  1867  one  of  several  defendants,  a  non-resident, 
cannot  remove  unless  the  others  are  improper,  formal,  or 
unnecessary  parties. ^^  A  mere  voluntary  intervener  can- 
not remove  the  cause;^^  and  so  of  stockholders  of  r.  corpo- 
ration;^^ but  one  not  sued  but  brought  into  the  suit  as  war- 
rantor, on  motion  of  the  defendant,  has  the  right  to  re- 
move, as  in  the  case  of  a  landlord,  where  the  tenant  is  de- 
fendant.^® 

1  Sands  v.  Smith,  1  DUl.  190. 

2  Sands  v.  Smith,  1  DiU.  193;   doubted.  Sewing  Mach.  Cos."  Cas.  18 
Wall.  553. 

3  Hurst  V.  Railroad  Co.,  C3  XL  S.  71. 
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4  Knapp  v.  Troy  &  B.  R.  Co. .  20  WaU.  124. 

I    W.  A  &  G.  E,  Co.  V.  A.  &  W.  R.  Co.,  19Gratt.  592. 

6  Laird  v.  Conn.  &  P.  BIt.  R.  Co.,  55  N.  H.  375. 

7  Dart  ▼.  Walker.  4  Daly,  188;  S.  C.  43  How.  Pr.  29;  Indiana  B.  k  W- 
R.  Co.  V.  RlBley.  50  Ind.  60;  Tapley  v.  Martin,  116  Maas.  275;  Duatin  ▼• 
Dickinson,  2  Mkb.  N.  P.  6.  Contra:  Johnron  ▼.  Monell,  1  Woolw.  390! 
Cook  T.  Whitney.  3  Woods,  715. 

5  Bliss  v.Rairaon.  43  Ga.  181. 

9    Bcyant  v.  Soott,  67  N.  C.  391. 

10  Bliss  ▼.  Rawson.  43  Ga.  181;  Beery  v.  Irick,  22  Gratt.  4S8;  Martin  t. 
Coons.  24  La.  An.  169. 

11  Goodrich  v.  Htmton,  29  La.  An.  372:  Upton  v.  New  Jersey  S.  R.  Co.. 
26  N.  J.  Bq.  3?2;  Case  v.  Douglass.  1  Dill.  280;  Flsk  v.  Chicago  R.  I.  &  P. 
R.  Co.,  53  Barb.  472;  Hazard  v.  Durant,  9  R.  I.  602. 

12  Case  v.  Douglass,  1  DUL  299:  Fisk  v.  Chicago,  R.  I.  &  P.  R.  Co..  53 
Barb.  472;  Hazard  v.  Durant.  9  R.  I.  602;  Merwin  v.  Wexel,  49  How. 
Pr.  115. 

13  Howland  etc.  Works  v.  Brown,  13  Bush,  681. 

14  Crane  ▼.  Reeder,  28  Mich.  527. 

15  Sewing  Mach.  Cos.'  Cas..  18  Wall.  553;  S.  C.  110  Mass.  70;  Crane  v. 
Reeder.  28  Mich.  527;  Davis  v.  Cook,  9  Nev.  134. 

16  Knickerbocker  L.  Ins.  Co.  v.  Gerbach.  70  Pa.  St.  150. 

17  Insurance  Co.  v.  Francis,  11  Wall.  210;  Hurst  v.  Railroad  Co..  93  U. 
S.  71;  Amer.  Bible  Soci.  v.  Grove.  101  U.  S.  610. 

18  Ciaselv.  McDonald,  16  Blatchf.  150;  Hepburn  v.  Ellzey,  2  Cracoh. 
445;  Westcott  v.  Fairfield,  Peters  C.  C.  45;  New  Orleans  v.  Winter,  1 
Wheat.  91;  Vane  v  Mifflin,  4  Wash.  C.  C.  519;  Picquet  v.  Swan,  5  Mason. 
35;  Barney  v.  Baltimore.  6  Wall.  280. 

19  Shelby  v.  Hoffman.  7  Ohio  St.  453;  citing  Hubbard  v.  Northern  R. 
Co..  25  Vt.  715' Board  of  Foreign  Missions  v.  McMaster,  4  Am.  Law  Beg. 
529;  Welch  v.  Tennent.  4  Cal.  203. 

20  McGInnity  v.  White,  3  Dill.  350. 

21  Dart  v.  Walker,  4  Daly,  188. 

22  Sewing  Mach.  Cos.'  Cos..  18  Wall.  553,  S  C.  110  Mass.  70. 

23  Piirchlld  v.  Durant,  8  Abb.  Pr.  3C5.  See  Bixby  v.  Cousc,  8  Blatchf.  73. 

24  Vanncvar  v.  Bryant,  21  Wall.  41. 

25  Gardner  v.  Brown,  21  Wall  33;  Coal  Co.  v.  Blatchf.  11  Wall.  172 

26  Weeks  v.  Billings,  55  N.  H.  371. 

27  Cooke  v.  State  Nat.  Bk.,  52  N.  T.  96. 

28  Williams  v.  Williams,  24  La.  An.  15. 

29  W.  A.  & G.  R.  Co.  V.  A.  &  W.  R.  Co.,  19 Gratt.  592. 

30  Greene  v.  Klinger,  10  Fod.  Rep.  680;  and  see  In  P^  Iowa  &  M. 
Const.  Co.,  10  Fed.  Rep.  401;  Healey  v.  Prcvost,  6  Week.  No.  579. 

§  95  n.  Where  alien  is  party. — Suits  against  an 
alien  under  the  Judiciary  Act  include  only  suits  between 
an  aUen  and  a  citizen  of  the  State ;^  there  can  be  no  re- 
moval if  plaintiff  is  an  alien;^  or  if  both  parties  are  aliens;' 
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and  under  Revised  Statutes,  section  639,  if  a  citizen  of 
another  State  is  one  of  the  defendants  with  au  alien,  the 
case  cannot  be  removed.^  If  an  alien  has  merely  filed  his 
declaration  of  intention  to  become  a  citizen,  he  is  still  an 
alien. ^  Resident  unnaturalized  foreigners  may  remove 
causes  to  tbe  Federal  court,  although  by  State  laws  they 
may  vote  at  election,  or  hold  office  under  the  State  gov- 
ernment.' A  foreign  corporation  is  an  alien,  and  may  re- 
move the  suit.^  A  suit  brought  by  a  citizen  of  another 
State  against  a  citizen  of  England  is  removable.^  To  give 
the  right  to  a  removal  all  on  one  side  must  be  citizens, 
and  all  on  the  other  side  aliens.'  An  alien  defendant  may 
remove  an  action  brought  against  him  by  the  State.  ^^ 
The  jurisdiction  of  the  circuit  courts,  of  suits  by  citizens 
against  aliens,  is  not  defeated  by  the  fact  that  the  defend- 
ant is  the  consul  of  a  foreign  government.  ^^  But  an 
action  by  an  alien  residing  abroad,  in  the  court  of  one 
State  against  citizens  of  another,  cannot  be  removed  into 
the  Federal  court  on  the  petition  of  defendant.  ^^  An  alien 
sued  with  a  citizen,  by  another  citizen  of  the  same  State, 
cannot  have  the  suit  removed  to  a  United  States  court  as 
to  himself,  although  the  controversy  is  separable.'^ 

1  MoBBxnan T. Higginson.  4  I>all.  12;  Hodgsonv. Bowerbank,  5  Cranch, 
^63;  Heap.  v.  Cobbett.  3  DalL  467. 

2  Galvin  v.  Boutwell,  9  Blatchf.  470;  Saivyer  v.  S.  M.  Ixia.  Co.,  14. 
Blatchf.  451;  Barrowcliffe  t.  La  Gaisse  Generale,  58  How.  Pr.  lai. 

3  Orosco  T.  Gagliardo,  22  Gal .  84. 

4  Dennison  t.  Potts.  19  Mias.  36. 

5  Lanz  t.  Bandall,  4  Dili  425;  Orosco  v.  Gagliardo.  22  CaL  83. 

6  Lanz  v.  Randall,  4  DIU.  425;  lyWolf  v.  Rabad.  1  Peters,  476;  S.  C., 
Paine.  580;  Case  v.  Clarke,  5  Mason.  70;  Cooper  y.  Galbraith,  3  Wash. 
C.  C.  546;  Shelton  v.  Tiflfin.  6  How.  163. 

7  Terry  v .  Imperial  F.  Ins.  Co. .  3  DilL  408. 

8  Eureka  Consol.  M.  Co.  t.  The  Richmond  Consol.  M.  Co.  2  Fed.  Rep. 
329.    Contra,  under  section  639.  Denniston  t.  Potts.  19  Miss.  36. 

9  Dannmcyer  t.  Coleman,  11  Fed.  Rep.  97. 

10  State  T.  Lewis,  12  Fed.  Pep.  1.  Contra:  Gale  v.  Babcock.  4  Wash.  C.  C. 
334;  Resp.  t.  Corbet.  3  DalL  467. 

11  Bora  ▼.  Preston ,  111  XJ.  S.  252. 

12  Harold  v.  Iron  Silver  Mln.  Co.,  33  Fed.  Rep.  529. 

13  King  V.  Cornell,  106  U.  S.  :95. 

§  96  o.  The  whole  controversy  removed. — Un- 
der this  section  the  "whole  suit  must'  be  removed,^  and  not 
like  the  Act  of  1866,  a  part  of  it.'^    It  cannot  be  removed 
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a-s  to  one  defendant,  and  left  standing  as  to  others.'  The 
fint  cianse  of  this  section  requires  afi  tiie  plaintiffs  or  all 
the  defendants  to  have  the  right  to  remove,  and  applies  to 
the  ordinary  action  at  common  law,  where  there  is  onlv 
one  party  on  each  side.^  Where  the  action  was  by  a  citi- 
zen of  the  State  against  several  defendants,  and  the  circuit 
court  had  jurisdiction  from  the  amount  in  controversy, 
any  one  of  the  defendants  may  apply  for  a  removal  if  the 
matter  can  be  fully  determined  between  them;  ^  but  the 
controversy  must  be  wholly  between  them;  ®  and  the  whole 
suit  must  be  removed;  "^  for,  if  not  wholly  between  them, 
it  cannot  be  removed,  although  the  controversy  of  the  de- 
fendant could  be  disposed  of  separately.^  Ihe  suit  may 
be  removed,  although  it  does  not  arise  under  the  Constitu- 
tion, treaties,  or  laws  of  the  United  States,'  and  irre- 
spective of  its  quality  as  equitable  or  legal;  ^^  or  although 
there  may  be  other  controversies  in  the  suit  between  other 
parties;  '^  or  although  the  controversy  removed  is  only  in- 
cidental, as  the  removal  takes  the  principal  controversy, 
and  all  other  controversies,  to  tlie  circuit  court;  ^^  or  al- 
though one  of  the  controversies  taken  along  be  between 
c  itizens  of  the  same  State.  ^^  The  removal  of  the  suit  as  to 
one  defendant  removes  it  as  to  all;  ^^  and  all  the  defend- 
ants need  not  loin.  ^^  This  cianse  applies  to  suits  where 
there  may  be  distinct  controversies  between  different  sets 
of  plaintiffs  and  defendants,^"  when  the  parties  may  be  so 
transposed  on  opposite  sides,  according  to  their  interests, 
as  to  affect  a  determination  of  their  rignts.  ^^  Under  this 
cianse,  each  individual  plaintiff  must  be  a  citizen  of  a 
State  different  from  that  of  each  individual  defendant.  ^^ 
The  case  may  be  removed  where  the  parties  applying 
have  interpleads  1,  as  where  interveners  charge  fraud  an<L 
want  of  juri?diction.^'  Either  one  or  more  may  apply  for 
a  removal,  although  other  parties  are  citizens  of  the  same 
State  with  those  on  the  opposite  side.^®  If  the  real  litiga- 
tion is  between  citizens  of  different  S*'ates,  the  case  is 
within  this  section,  notwithstanding  some  of  the  adversary 
parties  may  be  citizens  of  the  same  State  with  some  of 
the  defendants.^^  Where  the  controversy  is  severable,  a 
joint  tort-feasor  may  remove;^^  and  where  plaintiff  has 
united  controversies  which  can  be  fully  determined  as  be- 
tween the  parties,  citizens  of  another  St&te  may  rcraovo 


§  96  O  REMOVAL  UNDER   ACT   OF   1887.  226 

the  cause ;^  but  if  the  cause  of  action  is  joint,  it  cannot  be 
removed  on  the  petition  of  one  only.  2*  The  ri^ht  of  re- 
moval in  snch  cases  is  on  condition  that  the  case  oe  wholly 
determined  as  to  the  parties;^^  so,  if  three  separate  actions 
are  brought,  and  the  same  defense  is  made  in  each,  and  a 
judgment  in  one  will  determine  the  whole  controversy, 
they  may  be  removed  if  the  joint  amount  incontrovertibly 
exceeds  $500.^*  Where  five  attachments  were  separately 
sued  out  against  one  stock  of  goods,  the  question  of  owner- 
ship is  a  single  controversy.-^^  There  may  be  a  removal  of 
that  part  of  a  cause  which  concerns  the  original  parties,*^ 
notwithstanding  that  a  State  statute  may  declare  that  the 
trial  as  to  certain  other  parties  cannot  be  separated  from 
the  trial  of  the  main  cause.  ^^  But  the  circuit  court  has  no 
authority  to  decide  an  action  not  yet  before  it,  to  obtain 
jurisdiction  over  one  of  several  tenants  in  common. ^'^ 
There  may  be  two  or  more  controversies  in  a  single  suit; 
and  in  such  a  case,  where  the  parties  to  one  controversy 
are  on  each  side  wholly  citizens  of  different  States,  the  suit 
may  be  removed  from  a  State  to  a  Federal  court.  ^^  The 
controversy,  however,  although  separable,  cannot  be  alone 
removed.  The  whole  suit  must  be  removed.  This,  since 
the  passage  of  United  States  Act  of  March  3,  1875.^^  Where 
a  party  has  a  right  to  remove  a  suit  to  the  Federal  court, 
by  reason  of  the  fact  that  he  is  a  party  to  one  of  the  con- 
troversies of  the  suit,  the  other  parties  to  such  controversy 
being  citizens  of  another  State,  the  removal  carries  to  the 
Federal  court  the  whole  case,  although  the  effect  of  such 
removal  may  be  to  bring  into  the  Federal  court  other  con- 
troversies between  citizens  of  the  same  State.^ 

1  Sew.  Mach.  Cos.'  Case.  18  WaJl.  £53;  S.  C,  110  Mass.  81- Ellis  y, 
Sisson,  11  Fed.  Rep.  353;  Barney  v.  Latham,  11  The  Reporter,  N.  S.  721; 
Carraher  v.  Brennan.  7  Bias.  497:  Hervey  v.  Illinois  etc.  R.  Co.,  7  Biss.  103; 
Girardey  v.  Moore,  3  Woods,  3J7;  Removal  Cases,  ICO  U.  S.  457;  Arapahoe 
Co.  V.  Kansas  Pac.  R.  Co.,  4  Dill.  277;  Burch  v.  Davenport  &  St.  P.  R.  Co., 
46  Iowa.  449. 

2  Chicago  v.  Gage,  6  Biss.  467;  S.  C.  8  Ch.  L.  N.  40;  Hervey  v.  I.  M 
R.  W.  Co.,  7  Biss.  lOJ. 

3  Chambers  v.  Holland,  11  Fed.  Rep.  209;  Barney  v.  Latham.  103  U.  S. 
205;  Blake  v.  McKim.  103  U.  S.  336. 

4  Maine  v.  Gilman,  10  Fed.  Rep.  214.  It  relates  to  a  single  individual 
controversy  in  which  all  on  the  moving  side  are  necessary  parties,  when 
all  must  unite,  while  the  second  clause  contemplates  cases  in  which  there 
are  persons  whose  presence  is  not  necessary:  Smith  v.  McKay.  4  Fed. 
Rep.  353^ 
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5  McLean  t.  Chicago  &  St.  P.  B.  Co. .  16  Blatchf .  319;  Taylor  t.  Rocke- 
feller. 6  Fed.  Rep.  226;  Stapleton  t.  Reynolds,  9  Ch.  L.  N.  33:  Evans  t. 
Faxon.  10  Fed.  Rep.  312:  Herrey  t.  Illinois  &  Midland  R.  Co..  7  Biss.  103; 
Girardey  v.  Moore.  3  Woods,  397;  First  Presb.  Soc.  of  G.  B.  v.  Goodrich T. 
Co..  7  Fed.  Rep.  257;  Maine  ▼.  Gilman.  10  Fed.  Rep.  214;  Wormser  t. 
Dahlman,  57  How.  Pr.  236. 

6  ETans  v.  Faxon.  10  Fed.  Rep.  312;  Walsh  ▼.  Memphis  C.  &  N.  W.  R. 
Co.,  6  Fed.  Rep.  797;  McLean  v.  »t.  Paul  &  Chicago  K.  Co..  16  Blatchf. 
309;  Ellennan  ▼.  New  Orleans  M.  &  T.  R.  Co..  2  Woods.  120;  Smith  v. 
St.  Louis  M.  L.  Ins.  Co..  2  Tenn.  Ch.  656;  First  Presb.  Soc.  of  G.  B.  ▼. 
Goodrich  T.  Co.,  7  Fed.  Rop.  257. 

7  Carraher  v.  Brennan.  7  Biss.  497;  Board  v.  Kansas  Pac.  R.  Co..  4  DilL 
277;  Burch  v.  Davenport  &  St.  P.  R.  Co..  46  Iowa.  449;  Barney  v  Latham. 
11  The  Reporter,  N.  S.  93;  Chicago  v.  Gage.  6  Biss.  467. 

8  Girardey  v.  Mooro,  3  Woods,  337. 

9  Low  V.  Wayne  Co.  Sav.  Bk..  14  Blatchf.  449. 

10  Ketchom  v.  Black  River  Lum.  Co..  4  Fed.  Rep.  139. 

11  Hervey  v.  Illinois  M.  R.  Co.,  7  Biss.  103;  Bybee  v.  Hawkett.  5  Fed* 
Rep.  1;  Stevens  v.  Richardson,  9  Fed.  Rep.  191;  Evans  v.  Faxon,  10  Fed. 
Rep.  312. 

12  Farmers'  L.  k  T.  Co.  v.  C.  P.  &  S.  R.  Co.,  12  Ch.  L.  N.  65. 

13  Sheldon  v.  Keokuk  N.  W.  Line  Pack.  Co.,  1  Fed.  Rep.  789. 

14  Stapleton  v.  Reynolds,  9  Ch.  L.  N.  33. 

15  Stapleton  v.  Reynolds.  9  Ch.  L.  N.  33;  Davis  v.  Cook,  9  Nev.  134. 
Where  all  the  parties  have  the  requisite  citizenship,  on  3  alone  may  petl' 
tion:    Arapahoe  Cx  v.  Kanais  P.  R.  Co.,  4  Dill.  277;   Girardey  v.  Moore, 

3  Woods.  397;  Caswell  v.  Schley,  59  Ga.  17. 

16  Maine  v.  Gilman,  10  Fed.  Rep.  214;  Barney  v.  Latham,  103  U.  S.  205, 

17  Burke  v.  Flood.  1  Fed.  Pwep.  541;  6  Sawy.  270. 

18  Burke  v.  Flood.  1  Fed.  Rep.  541:  S.  C.  4  Pac.  C.  L.  J.  501;  Van 
Brunt  V.  Corbin,  14  Blatchf.  496;  In  re  Frazier,  10  Ch.  L.  N.  390;  Ruble  v. 
Hyde,  3  Fed.  Rep.  330.  If  some  of  the  plaintiffs  or  some  of  the  defend- 
ants ai«  citizens  of  the  same  State,  one  alone  cannot  remove  the  cause: 
Hervey  V.  Illinois  M.  R.  Co.,  7  Biss.  103;  Ruckman  v.  Palisades  LuJid  Co., 

I  Fed.  Rep.  367. 

19  Burdick  ▼.  Pet««rson.  6  Fed.  Rep.  840;  Tower  v.  Ficklin.  60  Ga.  373; 
Healy  v.  Provost,  25  Int.  Rev.  Rec.  240.    See  Postmaster-General  v.  Cross. 

4  Wash.  C.  G.  326;  Martin  v.  Tuylor,  4  Wash.  O.  C.  1. 

20  Boone  t.  Iowa  &  M.  Const.  Co.,  10  Fed.  Rep.  401;  In  re  Iowa  &  M. 
Const.  Co.,  10  Fed.  Rep.  401. 

21  Girardey  v.  Moore.  3  Woods,  397:  Nat.  Uni'?n  Bank  v.  Dodge.  25  Int. 
Rev.  Rcc.  304.    See  Shepard  v.  K.  N.  L.  Pack.  Co..  12  Ch.  L.  N.  220. 

22  Lockhart  v.  Horn,  1  Woods.  634;  and  see  Sheldon  v.  Keokuk  N.  L. 
P.  Co.,  1  Fed.  Rep.  789;  Taylor  v.  Rockefeller,  7  Cent.  L.  J.  3ij;  Clark  v. 
Chicago  M.  &  St.  P.  R.  Co..  11  Fed.  Rep.  355. 

23  Clark  v.  Chicago  M.  &  S.  P.  R.  Co.,  11  Fed.  Rep.  355;  Sweet  v.  Same, 

II  Fed.  Itep.  355. 

24  Stevens  v.  Richardson,  9  Fed.  Rep.  191. 

25  Nat.  Union  Bk.  v.  Dodge,  25  Int.  Rev.  Rec.  304. 

26  Carraher  v.  Brennan.  7  Biss.  4*^7;  Ellennan  v.  New  Orleans.  M.  k  T. 
R.  Co.,  2  Woods,  120;  Smith  v.  Kt.  Louis  M.  L.  Ins.  Co..  2  Teun.  Ch.  656; 
Smith  V.  McKay.  4  Fed.  Rep.  353;  Hervey  v.  Illinois  M.  R.  Co..  7  Biss.  103; 
Chicago  T.  Ga^e.  6  Biss.  467;  Osgood  v.  Chicago  D.  &  V.  R.  Co..  6  Biss.  330; 
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Board  t.  Kansas  Pac.  R.  Co..  4  Dill.  277;  Burnham  y.  D.  &  M.  B.  Co.,  4 
Bill  503. 

27  Anderson  ▼.  Gcrdins.  3  Woods.  487. 

28  Temple  ▼.  Smith.  4  Fed.  Bep.  392. 

29  Ellerman  t.  New  Orleans  M.  &  T.  R.  Co.,  2  Woods.  120. 

30  Ex  parte  Turner.  3  Wall.  Jr.  258. 

31  Snow  T.  Smith,  4  Hughes.  201. 

32  Atlantic  k  V.  F.  Co.  ▼.  Carter.  4  Hughes.  217. 

33  Corbln  v.  Boies.  13  Fed.  Eep.  3;  following  Barney  v.  Latham.  103 
IJ.  S.  205:  Langdon  v.  Fogg.  13  Fed.  Rep.  5;  S.  C.  21  Blatchf.  C.Ct.  392. 
Compare  New  Jersey  Zinc  and  Iron  Co.  v.  Trotter.  Id.  337. 

§  95  p.  Bight  to  remove  restricted  to  the  de- 
fendant.— The  defendant  on  the  record  is  the  only  party 
entitled  to  remove  a  cause  for  diverse  citizenship,  although 
his  counter-claim  may  be  the  particular  matter  in  dispute.^ 
On  appeal  by  a  tax- payer  to  a  State  district  court  from  an 
allowance  of  a  claim  by  the  county  supervisors,  the  appel- 
lee has  no  right  of  removal  to  the  Federal  court  under  the 
Act  of  March  3,  1887,  which  gives  such  right  to  the  de- 
fendant only.^  A  non-resident  plain tifif,  suing  in  a  State 
court,  against  whow  a  counter-claim  is  brought^  is  a  ^'de- 
fendant" within  the  Act  of  1887,  which  limi1»  the  right 
of  removal  to  the  '*  defendant  being  ...  a  citizen  of 
another  State''  than  that  in  which  the  suit  is  brought.^ 
An  action  for  a  tort  against  two  railway  companies,  lessor 
and  lessee,  may  be  removed  by  one  of  the  defendants  on 
the  ground  of  non-residence,  though  the  other  defendimt 
is  a  resident.^  Congress  did  not,  by  the  Act  of  March  3, 
1875,  iutend  to  allow  the  defendant  "to  experiment  on  his 
case  in  the  State  court,  and  if  he  met  with  unexpected 
difficulties,  stop  the  proceedings,  and  take  his  suit  to  an- 
other tribunal. ''^  Such  a  proceeding  was  not  authorized 
by  th&t  act.^  An  action  of  replevin  between  citizens  of 
the  same  State  is  not  removable  by  reason  of  the  non- 
residence  of  one  from  whom  defendant  purchased  the 
property.''  The  residence  ot  a  defendant  at  the  time  when 
the  action  was  begun,  and  not  at  the  time  of  presenting 
his  petition  for  removal,  must  be  considered  in  determin- 
ing his  right  to  remove  the  cause.  ^ 

1  La  Montagne  ▼.  T.  W.  Harvey  Lumber  Co..  44  Fed.  Rep.  645. 

2  Tullock  V.  Webster  Co.,  40  Fed,  Rep.  706. 

3  Carson  &.  Rand  Lumber  Co.  t.  Holtzdaw,  83  Fed.  Rep.  678. 

4  Spangler  t.  Atchison  etc.  R.  Co..  42  Fed.  Rep.  305.    But  see  Lookh 
TiUe  etc  R.  Co.  t.  Wangelin.  132  U.  S.  599. 
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5  Removal  Cases,  100  U.  S.  457. 

6  Manning  ▼.  Amy,  140  TJ.  S.  1S7;  Richards  ▼.  Bock  Rapids,  SI  Fed. 
Rep.  505. 

7  Bronson  v.  St.  Croix  Lumber  Co.,  35  Fed.  Rep.  634.' 

8  Camprello  t.  Balbach,  46  Fed.  Rep.  81. 

§  96  q.  Only  non-resident  defendants  can  re- 
move.— Where  the  jurisdiction  of  the  court  depends 
only  upon  the  citizenship  of  the  parties,  the  riffht  of 
removal  is  governed  solely  by  the  second  clause  of  the  sec- 
ond section  of  the  Act  of  March  3,  1887,  and  can  be  exer- 
cisedonly  by  non-resident  defendants.  ^  A  suit  is  not  remov- 
able by  a  resident  defendant.^  So  an  alien  is  not  entitled 
to  a  removal  of  a  cause  from  a  court  of  the  state  of  wchih  he 
is  a  resident .  So  an  action  brought  by  an  alien  against  de- 
fendant, a  corporation  of  another  state,  was  not  transferred.^ 
Under  the  Act  of  Congress  of  1887  all  defendants  must  be 
non-residents  in  order  to  secure  the  removal  of  a  suit  to 
the  Federal  court  on  the  ground  of  citizenship,  if  only  a 
single  controversy  is  presented.^  An  action  for  damages 
for  wrongful  levy  on  goods  against  creditors  resident  of 
another  State  is  not  removable  by  the  diverse  citizenship, 
as  some  reside  in  the  same  State  with  plaintiff,  and  the 
controversy  is  not  separable.^  But  an  action  ma^  be  re- 
moved though  neither  party  is  a  resident  of  the  district, 
the  restriction  as  to  the  place  of  bringing  suit  originally 
being  a  mere  privilege  which  may  be  waived. '^  And  this 
is  so  although  the  court  of  that  district  could  not  have 
taken  original  jurisdiction  of  the  suit.^  As,  where  the 
suit  was  in  the  circuit  court  for  the  southern  district  of 
New  York  by  aliens,  against  citizens  of  Missouri.®  Resi- 
dence is  prima  facie  evidence  of  citizenship,  but  not  con- 
clusive; and  a  person  may  be  a  citizen  of  one  State  or 
county,  and  reside  for  the  time  being  in  another.  *®  Where 
a  complaint  filed  in  a  State  court  by  a  non-resident  against 
a  resident  and  non-resident  corporation  prayed  for  damages 
and  an  accounting  from  the  latter  corporation  alone  for  a 
breach  of  contract,  it  is  entitled  to  a  removal  under  the 
Act  of  Congress  of  March  3,  1887." 

1  Western  Union  Tel.  Co.  v.  Brown.  32  Fed.  Rep.  337;  Sheffield  First 
Nat.  Bank  ▼.  Merchants  Bank.  37  Fed.  Rep.  657. 

2  Weller  ▼.  Pace  Tobacco  Co.,  32  Fed.  Rep.  860;  Anderson  ▼.  Apple- 
ton.  32  Fed.  Rep.  855:  Bfilla  ▼.  Newell.  41  Fed.  Rep.  S29;  Schofield  t.  Dem- 
orest.  40  Fed.  Rep.  273. 
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3  Walker  y.  O'NeUl.  38  Fed.  Rep.  874;  Cadahy  t.  McGeoch.  37  Fed. 
Bep.  1. 

4  Harold  v.  Iron  Silver  Mln.  Co.,  33  Fed.  Rep.  529.  See  Eanaas  City 
etc.  R.  Co.  T.  Interstate  Lumber  Co..  37  Fed.  Rep.  3. 

5  Arkansas  Valley  Smelting  Co.  ▼.  Cowenhoren,  41  Fed.  Rep.  450. 

6  Southworth  ▼.  Beid.  36  Fed.  Rep.  451;  following  Sloane  t.  Anderson, 

117  U.  S.  275. 

7  Kansas  City  etc.  Co.  t.  Interstate  L.  Co.,  37  Fed.  Rep.  3;  OTerruling 
Harold  t.  Mining  Co..  33  Fed.  Rep.  S29.  See  Pollard  t.  Dwight,  8  U.  S. 
421;  Barry  ▼.  Foyles.  26  U.  S.  311. 

8  Cravens  t.  Turner,  82  Me.  333L  See  Bushnell  y.  Kennedy,  76  U.  S. 
387;  Green  v.  Custard.  63  U.  8.  484. 

9  Uhle  T .  Bumham,  42  Fed.  Rep.  1. 

10  McDonald  v.  Salem  Capital  Flour  Mills  Co.,  31  Fed.  Rep.  577. 

11  Vinal  T.  Continental  Coast  &  Imp.  Co. .  34  Fed.  Rep.  228. 

§  95  r.  Inhabitancy  of  corporation. — A  corpora- 
tion is  an  inhabitant  of  the  State  which  created  it,  or  of 
the  State  which  keeps  its  records  and  principal  office.  It 
can  have  no  legal  existence  beyond  the  bounds  of  the  sov^- 
ereignty  by  which  it  is  created.^  Corporations  are  conclu- 
sively presumed  to  be  citizens  and  residents  of  the  State 
creating  them.^  The  right  to  a  removal  by  the  corpora- 
tion of  another  State  is  not  lost  by  reason  of  such  corpora- 
tion havinff  an  office  for  the  transaction  of  business  in  the 
State  in  which  the  suit  is  brought.'  Nor  can  such  corpo- 
ration be  deprived  of  this  right  by  State  legislation,  or  af- 
fect it  in  any  way  by  authorizing  service  of  process  on  its 
agent  in  the  State.'*  A  statute  which  allows  a  foreign  cor- 
poration te  do  business  in  the  State  only  on  condition  that 
it  will  agree  not  to  remove  suits,  is  unconstitutional,  and 
such  agreement  is  void.^  And  a  general  waiver  of  the 
right  to  remove,  in  pursuance  of  a  State  statute,  as  a  con- 
dition for  transacting  business  in  the  State,  is  void.  A 
State  law  requiring  a  foreign  corporation  te  comply  with 
certain  regulations  does  not  make  it  a  citizen.  "^  These  rules 
apply  to  corporations  organized  under  the  laws  of  a  foreign 
country,  ana  having  an  office  in  the  State  for  business  pur- 
poses.^ But  a  foreign  corporation  (e.  g. ,  chartered  by  Great 
Britain)  doing  business  in  Texas  through  a  local  agent,  and 
being  under  Texas  law  subject  te  suit  by  service  on  such 
agent,  is  not  a  non-resident^  entitled  te  remove  a  cause  to 
the  Federal  courts  under  the  Act  of  August  13,  1888.' 

1  Connor  ▼.  Yicksbonr  &  M.  R.  Ck>.  (Mo.)  1  L.  R.  A.  331;  Hiraoh  ▼. 
Threshing  Mach.  Co.,  42  Fed.  Rep.  803;  Myers  ▼.  Nelson,  43  Fed.  Rep.  698> 
Baughman  t.  National  W.  W.  Co.,  46  Fed.  Rep.  4. 
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2  Speer,  Rem.  Ostues.  33.  note,  citing  National  S.  S.  Co.  t.  Togman, 
106 TT.  8. 118;  Ohio  AM.  R.  Co.  v.  Wheeler.  66  U.  S.  1  Black,  286;  Ex  corw 
te  Schollenberger,  96  U.  8.  369;  Baltimore  &  O.  Co.  v.  Harris,  79  U.  8/65; 
Chicago  &  N,  W.  B.  Co.  t.  Whitton.  80  U.  8.  270. 

^^  3  Hatch  V.  Chicago.  R.  I.  &  P.  R.  Co.,  6  Blatchf.  105:  Falea  v.  Chicago 
M,  &  St.  P.  R.  Co.,  32  Fed.  Rep.  673;  8cott  v.  Texas  Land  &  C.  Ca,  41  Fed. 
Rep.  225:  Myers  t.  Murray,  43  Fed.  Rep.  695;  Amsden  v.  Norwich  Union 
F.  Ins.  Soc..  44  Fed.  Rep.  515. 

4  Western  U.  Teleg.  Co.  v.  Dickinson,  40  Ind.  444;  Hobbs  ▼.  Manhat- 
tan Ins.  Co.,  56  Me.  417;  Morton  v.  Mutual  L.  Ins.  Co.,  105 Mass.  141;  Chi- 
cago &  N.  W.  R.  Co.  V.  Whitton,  80  U.  8.  270;  Kern  v.  Huidekoper,  103  U. 
8.  492:  Logan T.  Greenlaw,  12  Fed.  Rep.  19;  Allen  v.  Texas  &  P.  R.  Co..  25 
Fed.  Rep.  515. 

6  Home  Ins.  Co.  v.  Morse,  87  U.  8.  4i5;  Metropolitan  L.  Ins.  Co.  ▼. 
Harper.  3  Hughes,  260. 

6  Home  Ins.  Co.  v.  Morse,  87  U.  8.  445;  Railway  Pass.  Assur.  Co.  v. 
Pierce,  29  Ohio  St.  155;  Baltimore  &  O.  R.  Co.  v.  Caiy.  27  Ohio  St.  208.  Cun- 
tra:  N.  Y.  L.  Ins.  Co.  v.  Best.  23  Ohio  St.  105. 

7  N.  Y.  Piano  Co.  ▼.  New  Haven  Steamboat  Co.,  2  Abb.  Pr.  N.  8. 357 
Baltimore  &  O.  R.  Co.  v.  Koontz.  104  U.  8.  6. 

8  Puroell  v.  British  etc.  Co.  42  Fed.  Rep.  465. 

9  Scott  ▼.  Texas  etc.  Co ,  41  Fed.  Rep.  225. 

§  96  8.  Removal  must  be  into  the  proper  di8- 
trict.  Defendants  who  are  sued  out  of  the  district  in 
which  they  reside  may  remove  the  sait  from  the  State 
court  to  the  Federal  court  when  it  might  have  been  orig- 
inallv  brought  in  that  court.  ^  And  the  provision  that 
the  defendant  shall  not  be  sued  in  any  other  district  than 
that  of  which  he  is  an  inhabitant  is  only  a  privilege,  of 
which  he  may  or  may  not  avail  himself,  as  a  personal  ex- 
emption from  suit  within  such  other  jurisdiction.'  If  the 
citizenship  of  the  parties  is  sufficieut,  a  defendant  may 
consent  to  be  sued  anywhere  he  pleases.^  The  removal, 
in  all  cases,  is  into  the  circuit  court  of  the  district  which 
embraces  territorially  the  State  court  in  which  the  suit  is 
pending  at  the  time  of  the  removal,  without  regard  to  the 
place  where  it  originated.^  An  action  by  a  citizen  and 
resident  of  the  eastern  district  of  Texas  against  a  citizen 
of  another  State,  in  a  State  court  in  the  western  district 
of  Texas,  is  removable  to  the  circuit  court  of  the  latter 
district.^  Removal  of  a  cause  into  a  Federal  court,  and 
two  trials  on  the  merits,  prevent  a  party  from  claiminfir 
that  it  has  never  been  in  court,  because  it  was  not  sued 
in  the  proper  county. '  One  defendant  cannot  raise  the 
objection  that  another  is  sued  in  a  Federal  court  outside 
the  district  of  which  it  is  an  inhabitant.^  Where  proper 
service  in  a  removed  cause  was  had  on  defendant  m  the 
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State  court,  he  cannot  object  after  removal  that  he  was 
not  served  in  the  Federal  district  of  the  court  to  which 
the  cause  is  removed.^ 

1  St.  Louis,  y.  k  T  H.  B.  Co.  y.  Team  Haute  &  I.  B.  Co.,  33  Fed. 
Bep.  386. 

2  Oooley  y.  McArthur,  35  Fed.  Bep.  372. 

3  Ex  parte  SohoUenberirer,  9S  U.  S.  331:  Page  y.  Chillicothe,  6  Fed. 
Bep.  599.    See  Tolanu  y .  Sprague.  37  U.  S.  300. 

4  Hessy  Beynolds.  113  U.  S  73. 

5  Burck  y.  Taylor,  39  Fed.  Bep.  531. 

6  Estm  y.  Nev  York.  L  E.  &  W.  B.  Co..  41  Fed.  Bep.  849. 

7  Jewett  y.  Bradford  Say.  Bank  &  T.  Co..  45  Fed.  Bep.  831. 

8  Friezen  y.  Allemania  F.  Ins.  Co..  30  Fed.  Bep.  343. 
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CHAPTER  VIT. 

PROCEEDINGS  FOE  REMOVAL. 

§  96.       On  ground  of  diverse  citizenship. 

§  96  a.    What  cases  governed  by  this  clause. 

§  96  b.    Right  dependent  on  citizenship. 

§  96  0.    Removal  on  ground  of  diverse  dtizenablp. 

§  96  d.    Citizenship  under  Act  of  March  3, 1875. 

§  96  e.    Citizenship  of  corporation. 

§  96  f .    Citizenship  of  consolidated  corporation. 

§  96  g.    Bigiit  of  foreign  corporations  to  remove. 

§  96  h.    Jurisdiction  does  not  depend  on  citizenship  of  formal  or  nomir  al 
parties. 

§  96  L    Nominal  partie 

§  96  j.    Citizenship  of  all  parties  on  one  side  must  be  diverse  from  that 
of  all  on  the  other  side. 

§  96  k.    Court  will  arrange  parties  on  opposite  sides. 

§  96  1.     Removal  on  ground  of  separable  controTersy. 

§  96  m.    Separability,  how  determined. 

§  96  D.    Either  one  or  more  of  the  defendants  may  remove  a  separcble 
controversy 

§  96  o.    Limitation  of  right  to  remove  a  separable  controversy. 

§  96  p.    Controversy  must  be  wholly  between  citizens  of  different  states. 

§  96  q.    Must  be  capable  of  being  fully  determined  between  the  parties. 

I  96  r.    Final  determination  of  controversy. 

§  96  8.    Inseparable  controversy  not  removable 

I  96  t.    Besisions  under  Act  of  1875. 

§  96  u.    Joint  action  not  separable. 

§  96  T.    In  cases  of  joint  torts. 

§  96  w.    Separate  defenses  do  not  create  separate  controversies. 

§  96  z.    Ancillary  proceedings. 

§  96  y.    Matters  auxiliary  are  inseparable. 

§  96  z.    Ancillary  jurisdiction  of  Federal  courts. 

§  97.       On  ground  of  prejudice  or  local  influence. 

§  97  a.   Prejudice  and  local  influence  defined. 

§  97  K   Restriction  on  right  to  remove  under  original  act. 

§  97  a    Whether  prejudice  or  local  influence  act  is  repealed— Query? 

§  97  d.   General  restrictions  which  do  not  apply  under  this  clause. 

9  97  6.    Restriction  as  to  amount  in  controversy. 

I  97  f  .    Flaintifl,  no  right  to  remove. 
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§  97  g.   The  right  based  on  advene  dtizenahlp. 

§  97  h.   Any  non-resident  defendant  may  remove  the  cause. 

S  97  L    Conditions  to  right  to  remove. 

§  98.       Application  to  circuit  court— Trial  of  issne  of  fact— Remand. 

§  98  a.   Application  to  be  made  to  circuit  court 

§  98  b.   Petition  for  removal  under  prejudice  or  local  influence  act. 

S  98  o.    Where  petitioner  is  a  corporation. 

f  98  d.   Application,  when  to  be  made  under  the  Act  of  1887. 

$  98  e.    Time  to  make  application  under  the  Judiciary  Act. 

§  98  f     Notice  to  be  given  of  application. 

§  98  g.   Issues  on  application.— How  raised. 

§  98  h.   Issues  must  be  tried  in  circuit  court. 

§  98  i.    The  fact  must  ba  m^kde  to  appear  to  the  s  itlsfaction  of  tha  court 

§  98  j.    Insufficient  showing  by  affidavit. 

§  98  k.   Affidavit  must  accompany  application. 

§  98  L    Affidavit  for  removal,  by  whom  to  be  made. 

§  98  m.  Affidavit— How  taiken  and  certified. 

§  98  n.  Sufficiency  of  affidavit. 

§  98  o.    Affidavit  under  Act  of  1887. 

§  98  p.   Discretion  of  court  in  such  cases. 

I  98  q.  Removal  as  to  party,  where  action  sevenble. 

§  98  r.   Order  remanding  cause. 

§  96.   On  ground  ofdirerse  ctttzeiisliip. 

And  when  in  any  suit  mentioned  in  this  section 
tliere  shall  be  a  controversy  which  is  wholly  be- 
tween citizens  of  different  States,  and  which  can 
be  fully  determined  as  between  them,  then  either 
one  or  more  of  the  defendants  actually  interested 
in  such  controversy  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for  the  proper 
district.  (CI.  3  of  Act  of  March  3,  1887,  24  U.  S. 
Stats.  552;  as  connected  Aug.  13,  1888,  25  XJ.  S. 
Stats.  433,  amendatory  of  cl.  2  of  sec.  2  of  Act  of 
March  3,  1875.) 

§  96  a.    What  cases  governed  by  this  clause. — 

The  third  clause  of  the  second  section  of  the  Act  of  March 
3,  1887»  like  the  second  clause  of  the  second  section  of  the 
Act  of  March  3,  1875,  governs  that  class  of  cases  only 
where  there  are  two  or  more  controversies  involved  in  the 
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same  suit,  one  of  which  is  wholly  between  citizens  of 
different  States;  and  the  right  of  removal  does  not  extend 
to  the  plaintiffs  therein.^ 

1    Western  Union  Tel.  Co.  v.  Brown.  32  Fed.  Bep.  337. 

§  96  b.    Bight  dependent  on  citizenehip. — ^The 

right  of  removal  depends  on  foreign  citizenship  or  alien- 
age.^   Suits  against  an  alien  include  only  suits  between 
an  alien  and  a  State,  or  a  citizen  thereof.'    If  both  par- 
ties to  a  suit  are  aliens,  there  can  be  no  removal,'  nor 
can  there  be  a  removal  if  plaintiff  is  an  alien,  ^  and  if  a 
citizen  of  the  State  is  one  of  the  defendants  with  an  alien, 
it  cannot  be  removed.^    An  alien  is  not  a  citizen,  though 
the  State  laws  have  given  him  a  right  to  vote.^    Resident 
unnaturalized  foreigners  may  remove  causes,  although  by 
State  laws  they  may  vote  or  hold  office  under  the  State 
government.^    If  an  alien  has  merely  filed  his  declara- 
tion of  intention  to  become  a  citizen,  he  still  is  an  alien. ^ 
A  foreign  corporation  is  an  alien,  and  may  remove  the 
cause.  ^    To  authorize  a  removal,  the  controversy  must 
be  between  a  citizen  of  the  State  where  suit  is  brought 
and  a  citizen  of  another  State, ^*  and  the  requisite  citizen- 
ship must  exist  at  the  time  of  the  commencement  of  the 
action. ^^    That  it  is  sufficient  if  it  existed  at  the  time  of 
the  application   for  removal    has    also    been  decided.  ^^ 
The  right  founded  on  citizenship  of  the  parties  depends 
on  their  citizenship  as   persons.  ^^     Ihe    citizenship  of 
executors  is  determined  by  the  State  in  which  they  are 
citizens,   and   not  by  the  State  where    they  take  out 
letters;^*    so  if   an   executor  or  administrator   removes 
to  another  State,  he  may  sue  in  the  State  where  his 
letters  were  granted.  ^^    If  the  action  is  by  or  against 
the  deceased,  the  executor  or  administrator  may  prose- 
cute or  defend  it,  without  reference  to  his  own  citizen- 
ship;^^ but  if  he  and  the  defendant  are  citizens  of  the 
same  State,  the  Federal  court  has  no  jurisdiction,  although 
the  intestate  or  testator  was  a  citizen  of  another  State.  ^"^ 
Where  a  town  and  its  taxpayers  sued  the  officers  of  the 
State,  county  and  town,  and  the  unknown  bond-holders, 
and  obtained  a  perpetual  injunction  and  a  final  decree,  a 
citizen  of  another  State,  owner  of  all  the   bonds,  may 
remove  the  cause  into  the  circuit  court.  ^^ 
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1  Ftek  ▼.  V.  P.  R.  Co..  6  Blatchf  334. 

2  Mossman  y.  Higgiiuon,  4   Dall.  12;    Hodgson  t.    Bowerbank,    5 
Ckanch,  3o3. 

5  Orosco  T.  (}agliardo,  22  CaL  83. 

4    GalTin  t.  BoutwcU,  9  Blat.hf .  470. 

6  I>exmistoii  ▼.  Potts,  19  Miss.  36. 
6   Lanz  T.  Randall.  4  Dm.  425. 

r    Lanx  y.  Randall.  4  DIU.  425. 

8  Lanz  y.  Randall.  4  Bill.  423. 

9  Terry  y.  Imp.  F.  Ins.  Co.,  3  Dill.  408. 

10  West  y.  Aurora.  6  Wall  139. 

11  Rawle  y.  Phelps.  8  Fed.  Rep.  336. 

12  McLean  y.  St.  Patdft  Chicago  R.  Co..  16  Blatchf.  3:^;  Jackson  v. 
Mutual  Ins.  Co.,  3  Woods,  413;  Jacksou  v  Ins.  Co.,  6J  Ga.  4.J;  Insurancd 
Co.  y.  Laettel.  7  Cent.  L.  J.  378;  Curtiu  y.  Decker,  11  The  Reporter,  290. 

13  Amory  y.  Amory.  95  U.  S.  1C6. 

14  Amory  y.  Amozy,  95  U.  S.  186:  Geyer  y.  Hancock  Mut.  Life  In&. 
Co.,50N.  H.  224. 

15  Rice  y.  Houston.  13  Wall.  C6. 

16  Clarke y.  Mathewson,  12  Peters,  164;  S.  C,  2  Gum.  2C2. 

17  Coal  Co.  y.  Blatchford.  11  Wall.  172:  Dodge  y  Perkins,  4  Mason, 
435;  Childress  y  Emery,  8  Wheat.  642;  Carter  y.  Treadw«ai.  3  Story.  25; 
Green's  Administratrix  y.  Creighton.  23  How.  90. 

18  Barter  y.  Kemochan.  103  U.  S.  562;  Bonham  y.  Needles,  103  U. 
8.648. 

§  96  c.  Bexnoval  on  ground  of  diverse  citissen- 
ship. — A  citizen  of  one  State  Bued  in  a  court  of  another 
State  by  a  citizen  of  the  latter  itay  have  the  cause  re- 
moved to  the  Federal  court  under  the  act  of  March  3, 
1887.^  A  suit  removable  on  the  ground  of  citizenship 
must  be  one  commenced  by  a  citizen  of  the  State  in  which 
the  suit  is  brought,  by  process  served  upon  a  defendant 
who  is  a  citizen  of  another  State,  and  who,  if  he  does  not 
elect  to  remove,  is  bound  to' submit  to  the  jurisdiction  of 
the  State  court.'  The  Act  of  18S7  is  not  unconstitutional. 
It  only  gives  efifect  to  the  c  nstitotional  provision  respect- 
ing controversies  betAveen  citizens  of  different  States, 
and  with  that  view  the  single  Federal  ingredient,  the 
citizenship  of  defendant  in  another  State,  is  controlling.^ 
Under  this  act,  a  citizen  of  one  State,  sued  in  a  State 
court  of  another  State  by  a  citizen  of  tiie  latter,  has  the 
right  of  removal  to  the  United  States  circuit  court.*  J  he 
difference  in  citizenship  must  exist  at  the  time  suit  was 
brought,  as  well  as  at  the  time  when  the  petition  for  re- 
moval is  filed.  ^    If  the  existence  of  such  mverse  citizen- 
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ship  at  the  commenceLient  of  the  suit  as  well  as  when  the 
removal  was  asked  is  not  affirmatively  shown,  the  cause 
will  be  remanded  to  the  State  court  ^  Where  both  parties 
to  a  suit  are  citizens  of  the  State,  it  cannot  be  removed 
unless  some  Federal  question  is  involved,  and  this  rule 
applies  to  corporations  existing  under  State  charter.^  A 
proceeding  to  probate  a  will  covering  property  in  two 
iStates,  the  propounders  and  caveators  being  citizens  of 
dififerent  States,  is  a  suit  removable.^ 

1  Tiffany  V.  Wilce.  34  Fed  Rep.  230;  Gavin  t.  Vance.  33  Fed.  Rep.  84: 
Amsinckv  Balderoton,  41  Fed.  Rep.  641;  Fales  v.  Railway  Co..  32  Fed. 
Rep  673;  Loomis  t.  New  York  C.  G.  Coal  Co..  33  Fed.  Rep.  3S3. 

2  West  V  Aurora,  73  TJ.  S.  139 

3  Whelan  v  New  York  L.  E.  &  W.  R.  Co..  35  Fed.  Sep.  849;  Fisk  t. 
Henane,  32  Fed.  Rep.  417. 

4  Swayne  ▼  Boylaton  Ins.  Co.,  35  Fed.  Rep  1;  Fales  y.  Chicago  etc 
R.  Co  .  32  Fed.  Rep  673. 

5  Gibson  y  Bruce.  108  XT.  S.  561;  Houston  &  Tex.  Cent.  R.  Co.  y.  Shir- 
ley. Ill  U.  S.  358;  Mansfleld  C  &  L  M.  R.  Co.  v.  Swan,  Id.  379;  Smith  v 
Akers  ("Akers  v  Akers"),  117  U  6.  197:  Metcalf  v.  Wktertown.  128  U.  S. 
586;  Morris  y  Gilmer.  129  U.  S.  315;  Stevens  v.  Nichols,  130  U.  S.  230; 
MoUan  v.  Torrance.  22  U  S.  637:  Conolly  v  Taylor,  27  U.  S.  556;  Crehore 
..  Ohio&M.  R.  Co..  131  U  S  240:  Jackson  v.  Allen.  132  U.  S.  27;  Seddon 
y.  Yixginia  etc.  Co.  (Ya.).  36  Fed.  Rep.  6:  Anderson  y.  Watt,  138  U.  S.  694; 
Weed  S  M.  Co  v.  Smith,  71  111.  294;  United  States  Sav.  Inst.  v.  Brock 
Schmidt  72X11  370;  Beebev.  Cheeney,  11  Reportei.  360:  Cincinnati  Sav. 
Bank  y.  Benton.  2  Met.  (Ky  ).  240;  Indianapolis  B.  &  W.  R.  Co.  ▼.  Risley, 
50  Ind  60:  Holden  y.  Putnam  F  Ins.  Co .  46  N  Y  1:  Kaeiser  v.  Illinois  C. 
K  Co..  6  Fed  Ren.  1;  Phoenix  Ins.  Co  v.  Pechner.  95 17.  S.  183;  Schnadig  v. 
Flesher  29  Fed.  Rep.  465;  Hone  v  Dillon,  29  Fed.  Rep  465. 

6  La  Confianoe  etc  d'Assurance  y  Hall.  137  U.  S.  61;  Carter  v. 
Phillips.  144  Mass.  103;  Stevens  v.  Nichols.  130  U  S.  230. 

7  State.  New  Orleans  v  New  Orleans  &  N  E.  R.  Co  .  42  La.  An.  IL 

8  Brodheadv  Shoemaker.  (Ga..)  44  Fed.  Rep.  518 

§  06  d .    CitizexiBhip  under  Act  of  March  8, 1875 . 

— ^Under  this  section  there  must  be  a  controversy  between 
citizens  of  different  States  when  the  petition  is  filed,  ^  as 
well  as  at  the  commencement  of  the  suit;'  and  all  the 
parties  on  one  side  must  be  of  different  citizenship  from  all 
the  parties  on  the  other  side;'  and  one  of  the  parties  must 
be  a  citizen  of  the  State  where  suit  is  brought;*  for  if 
plaintiff  is  au  alien  the  defendant  cannot  remove.^  Under 
the  first  clause  of  the  section,  there  must  be  a  single  con- 
troversy in  which  all  the  parties  on  the  moving  side  are 
necessary  parties,  when  all  must  unite;^  all  except  those 
who  are  mer.:ly  nominal  parties;^  and  the  party  opposed 
to  the  petition  must  be  a  citizen  of  the  State  where  suit  is 
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brought.^  The  circuit  court,  under  this  clause,  has  no 
jurisdiction  between  a  citizen  of  one  State  and  citizens  of 
the  same  State  and  another  State.  ^  A  case  cannot  be  re- 
moved when  a  part  of  the  defendants  are  citizens  of  the 
State  where  the  suit  is  brought. '°  So  a  suit  by  two  cit- 
izens of  a  State  against  several  defendants,  one  a  citizen 
of  same  State  with  plaintiffs  as  partner,  is  not  removable;  ^^ 
nor  is  it  removable  under  the  second  clause,  as  there  is  not 
a  separate  controversy  between  the  resident  plaintiffs  and 
the  non-resident  defendants.  ^'^  In  a  suit  between  a  foreign 
citizen  and  citizens  of  various  States  the  removal  was 
allowed  where  all  but  one  of  the  defendants  applied.  ^^ 
Diversity  of  citizenship,  not  residence,  must  be  averred 
to  lay  the  foundation  for  a  removal.  ^^  An  averment  of 
residence  is  not  equivalent  to  an  averment  of  citizenship.^^ 
An  affidavit  for  removal  which  states  that  a  certain  nrm 
is  a  resident  (citizen)  of  a  different  State  from  the  one 
in  which  the  defendant  resides  (is  a  citizen)  is  insuffi- 
cient. The  name  and  residence  (citizenship)  of  each 
member  of  the  firm  should  be  clearly  stated.**  Cit- 
izenship is  a  question  of  fact  to  be  determined 
by  the  circuit,  not  by  the  State,  court,  when  a  case  for 
removal  is  made  out  of  the  petition.  *<r  i  iling  a  declaration 
of  intention  to  become  a  citizen  does  not  deprive  the  de- 
clarant  of  his  right  of  removal,  as  a  foreign  subject.'^  A 
party  moving  into  a  State,  and  showing  his  intention  to 
become  a  citizen,  cannot  deny  his  citizenship  and  claim 
the  protection  of  Federal  courts.  ^'  The  diversity  of  citizen- 
ship requisite  for  a  removal  must  have  existed,  both  when 
the  suit  was  commenced  and  when  the  petition  for  re- 
moval was  filed. '^^  And  if  this  does  not  appear  on  the  ap- 
plication, an  amendment  in  the  circuit  court  showing  this 
is  not  a  matter  of  right  and  should  be  refused.^*  Where 
parties  consist  of  more  than  one  plaintiff  or  defendant, 
they  must  be  collectively  so  situated  as  to  residence,  as  to 
authorize  a  removal.  ^'^  No  removal  can  be  had  for  diver- 
sity of  citizenship  unless  all  the  parties  on  one  side  are 
citizens  of  different  States  from  those  of  which  the  other 
parties  are  citizens.^  Thus  A.,  a  citizen  of  New  York, 
and  B.,  a  citizen  of  New  Jersey,  sued  C,  a  citizen  of  Mary- 
land, and  D.,  a  subject  of  Prussia,  in  the  State  court. 
Held,  that  the  suit  was  removable  to  the  United  States 
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circuit  court.  ^  Where  one  of  defendants  and  one  of 
plaintiffs,  necessary  parties,  are  citizens  of  the  same  State, 
cause  can  not  be  removed.'''^  And  so  when  a  citizen  of  a 
State  sues  another  citizen  of  the  same  State,  and  an  alien, 
the  latter  is  not  entitled  to  remove  to  the  circuit  court.  ^* 
If,  however,  one  who  is  not  a  citizen  is  joined  with  cit- 
zens  as  a  defendant,  and  his  interests  are  so  distinct  as 
to  be  separable  from  the  main  controversy,  that  they  may 
be  determined  by  a  single  decree  in  the  circuit  couii;. 
such  separable  controversy  is  removable  on  the  basis  of  the 
citizenship  of  the  parties  thereto. '^^  The  probate  of  a  will, 
when  the  executors  and  some  of  the  contestants  are  cit- 
izens of  the  State,  is  not  removable,  as  it  involves  no  con- 
troversy wholly  between  citizens  of  different  States.  ^^ 
The  fact  that  one  not  a  citizen  intervenes  in  an  action  be- 
tween two  citizens  of  the  same  State  will  not  authorize  a 
removal  to  the  Federal  court,  unless  the  controversy  be- 
tween the  plaintiff  and  intervenor  can  be  fully  determined 
in  the  absence  of  the  defendant.  ^®  A  suit  by  a  state  in  one 
of  its  own  courts  cannot  be  removed  unless  arisinj;^  under 
United  States  laws.^^  A  suit  by  a  citizen  of  one  State 
against  a  corporation  created  under  the  laws  of  the  same 
State,  but  some  of  whose  ofhcers  are  citizens  of  other 
States,  is  a  suit  between  citizens  of  different  States,  and 
removable.  ^^  If  plaintiff,  a  trustee,  is  a  citizen  of  the 
same  State  as  the  defendant,  the  cause  is  not  removable, 
although  the  cestui  que  truH  is  a  citizen  of  another  State.  ^^ 
One  who  applies  to  be  made  defendant,  aad  then  files  a 
cross- bill,  may  have  the  cause  removed  for  diversity  of 
citizenship.^'  A  suit  by  a  citizen  of  New  York  against  a 
citizen  of  New  Jersey,  as  the  receiver  of  a  corporation 
having  property  in  each  State,  is  removable.'*  A  cause 
ia  removable  on  the  ground  of  diverse  citizenship,  which 
is  pending  between  mill- owners  of  Rhode  Island  against  a 
city  in  Massachusetts,  for  the  diversion  of  waters  of  a 
stream  in  Massachusetts.'^  If  on  the  first  removal  citi- 
zenship is  not  properly  alleged  and  the  cause  remanded, 
this  is  conclusive  as  to  this  cause  of  removal,  and  a  second 
removal  for  the  same  cause  cannot  be  had.'^  An  applica- 
tion to  set  apart  a  sum  for  the  support  of  a  widow  out  of 
her  husband's  estate,  which  is  removed  on  the  application 
of  a  non-resident  creditor,  will  be  remanded,  if  it  appear 
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that  the  administrator  is  a  citizen  of  the  same  State  as  the 
widow.  ^^ 

1  Chicago.  St.  L.  &  N.  O.  R.  Co.  r.  McComb,  17  Blatcbf.  371;  Curtin  ▼. 
Decker,  5  Fed.  Bep.  385;  Beebe  v.  Cheeuey,  11  The  Reporter,  364-  See 
Removal  Cases,  100  U.  S.  457;  Bruce  v.  Gibson.  9  Fed.  Rep.  510. 

2  Bruce  v.  Gibson,  9  Fed.  Rap.  540;  Kaeiser  v.  niinois  Central  R.  Co., 
6  Fed.  Rep.  1.    Contra:  Curtin  t.  Decker,  6  Fed.  Rep.  335. 

3  Hyde  v.  Ruble,  3  MDrr.  Trana.  576;  Blake  v.  McKim,  103  U.  S.  336; 
The  Removal  Cases,  100  U.  S.  457;  Burke  v.  Flood,  6  Sawy.  220.  See 
Beery  v.  Irick,  22  Gratt.  484;  Pisk  v.  Chicago.  R.  I.  &  P.  R.  R.  Co.,  53  Barb. 
472;  Bryant  v.  Scott,  67  N.  C.  391;  Dart  v.  Walker,  43  How.  Pr.  29;  Taylor 
V.  Rockefeller,  25  Pitts.  L.  J.  137;  Hazard  v.  Durant,9  R.  1.602;  Martin  v. 
Coons,  24  La.  An.  169. 

4  Hurst  V.  Raih-oad  Co. ,  93  U.  S.  71;  Insurance  Co.  v.  Francis,  11  W  all. 
210;  Amer.  Bible  SocL  v.  Grove,  101  U.  S.  610. 

5  Knickerbocker  L.  Ins.  Co.  v.  Gerbach,  70  Pa.  St.  150. 

6  Buckmanv.  Palisades  Land  Co.,  1  Fed.  Rep.  367;  Ruble  v.  Hyde  3 
Fed.  Rep.  330;  Smith  v.  MoKay.  4  Fed.  Rep.  353;  Smith  v  Horton.  7  Fed. 
Rep.  270;  Removal  Cases,  100  U.  S.  437;  Nat. Bank  v.  Dodge,  11  The  Re- 
porter, 641;  Maine  v.  Gilman.  11  Fed.  Rep.  214;  Chicago,  St.  )..  &  N.  O.  R. 
Co.  V.  McComb.  17  Blatcbf.  371.    See  George  v.  Pilcher,  28  Gratt.  299. 

7  Waggoner  v.  Cheek,  2  Dill.  560;  Bixby  v.  Couse,  SBlatchf.  73;  Bryant 
V.  Rich,  lOd  Mass.  180;  Merwin  v.  Wexel,  49  How.  Pr.  115;  George  v.  Pil- 
cher, 28  Gratt.  299;  Cook  v.  State  Nat.  Bfc  52  N.  Y.  96;  W.  A.  &  G.  R.  Co. 
V.  A.  &  W.  R.  Co.,  19  Gratt.  592;  New  Jersey  Zinc  Co.  v.  Trotter.  23  Int. 
Rev.  Rec.  410. 

8  Amer.  Bible  Society  v.  Grove,  101  U.  S.  610;  S.  C. .  21  Alb.  L.  J.  155. 

9  Kams  v.  Atlantic  &  O.  R.  Co.,  10  Fed.  Rep.  309.  Nor  of  a  suit 
brought  by  an  alien  against  an  alien:  Sawyer  v.  Switzerland  M.  Ins.  Co.,  14 
Blatchf.  451;  Barrowdiffe  v.  La  Caisse  Generale,  58  Howe.  Pr.  131;  Orosco 
▼.  Gagliardo,  22  Cal.  83. 

10  Hanover  F.  Ins.  Co.  v.  Keogh,  7  Fed.  Rep.  764;  Sewing  Mach.  Cos.* 
Caa.,18  WaU.  553;  S.  C.,110  Mass.  70;  Vannevar  v.  Bryant.  21  Wall.  41; 
Bixby  v.  Conse,  8  Blatchf.  73;  Ex  parte  Andrews,  40  Ala.  639;  Howland 
Coal  &  Iro  I  W.  v.  Brown,  13  Bush,  681;  Burch  v.  Dubuque  &  St.  P.  R.  Co.. 
46  Iowa,  449;  Bryant  v.  Ricb,  106  Mass.  180;  George  v.  Pilcher,  28  Gratf. 
299;  Miller  V.  Finn,  1  Neb.  264;  Cooke  v.  State  Nat.  Bank,  52  N.  Y.  96;  8. 
0.  1  Lans.  494;  50  Barb.  239;  Swann  v.  Myers,  70  N.  C.  101;  Waggoner  v. 
Cheek,  2  DilL  560:  W.  A.  &  G.  R.  Co.  v.  A.  W.  R.  Co..  19  Gratt.  592;  N. 
J.  Zinc  Co,  V.  Trotter,  23  Int.  Rev.  R.  410;  Merwin  v.  Wexel  49  How.  Pr. 
115.    Contra:  Florence  Sew.  M.  Co.  v.  Grover  &B.  Co.,  1  Holmes.  235. 

11  Hyde  V.  Ruble,  105  U.  S.  407. 

12  Hyde  v.  Ruble,  104  U.  S.  437. 

13  Cooke  V.  Seligman.  7  Fed.  Rep.  233. 

14  Kelly  v.  Houghton,  23  Fed,  Rep.  417;  S.  C,  9  Sawy,  19. 

15  Kelly  v.  Houghton.  23  Fed.  Rep.  417;  S.  C.  9  Sawy.  19;  McDonald  v. 
Salem  Capital  Flour  MUls,  31  Fed.  Rep.  577. 

16  Adams  v.  May,  27  Fed.  Rep.  907. 

17  Carson  v.  Hyatt,  118  XJ.  S.  279. 

18  Iklaloy  v.  Duden,  23  Fed.  Rep,  673L 

19  Whm  V.  Gilmer,  27  Fed.  Rep.  817. 

20  Gibson  v.  Bruce,  103  U.  S.  561:  Houston  &  Tex.  C.  R.  r.  Sbivlefy.  lH 
U.  S.  358;  Mansfield  v.  Swan.  Ill  U.  S.  379;  Akers  v.  Akers.  117  U.  S.  197  ; 
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Rawle  y.  Phelps,  2  Flip.  471;  Endy  v.  Commercial  Ins.  Co.,  24  Fed.  Rep. 
657;  Uoae  v.  Smith,  23  Fed.  Rep.  405. 

21  Endy  ▼.  CoTcmerci'^l  Ins.  Co.,  21  Fed.  Rep.  657;  Walser  t.  Memphis 
C.  etc.  Ry.  Co.,  19  Fed.  Rep.  153. 

22  Hancock  v.  Holbrook,  27  Fed.  Rep.  401. 

23  Winchester  V.  Loud,  108  XT.  8. 130;  following  Hyde  v.  Ruble,  104  U- 
S.  437;  Mosh.r  t.  8t.  Louis  I.  M.  etc.  R.  R.  Co.  19  Fed.  Rep.  849;  St.  Louis 
etc.  Ry.  Co.  ▼.  Central  Trust  Co.,  23  Fed.  Rep.  513. 

21    Ballinv.  Lehr.  24Fed.  Rep.  193. 

25  ShainwaldT.  Lewis.  108  U.S.  ISa 

26  King  v.  Cornell,  108  XT.  S.  393. 

27  Winchester  y.  Loud,  106  IT.  8. 130:  Capital  City  Bank  y.  Hogdin.  22 
Fed.  Rep.  200;  Wilson  9.  Bt.  Louis  &  S.  F.  Ry.  Co..  22  Fed.  Rep.  3;  Folsom 
y.  Continental  Bank.  14  Fed.  Rep.  497. 

28  Eraser  y.  Jennison,  106  XT.  S.  713. 

29  Baltimore  &  O.  T.  Co.  y.  Morgan's  L.  &  T.  R.  R.  &  8.  8.  Co..  37  La. 
An.  883. 

30  Oermania  Ins.  Co.  y.  Wisconsin,  119  IT.  8.  473. 

31  Whitman  y.  Hubbell,  30  Fed.  Rep.  81. 

32  Ooodnow  y.  Litchfield,  67  Iowa,  691. 

33  Meissner  y.  Buck,  28  Fed.  Rep.  161. 

34  Dayles  y.  liathrop,  20  Blatchf .  397. 

33    Bannigan  y.  Worcester,  30  Fed.  Rep.  392. 
38    Johnston  y.  Donoyan.  30  Fed.  Rep.  395. 
37    McElmurray  y.  Loomis.  31  Fed.  Rep.  395. 

§  96  e.  Citizenship  of  corporation. — It  is  now 
the  settled  rule  that  corporations,  for  all  purposes  of  Fed- 
eral jurisdiction,  are  conclusively  considered  citizens  of 
the  State  which  created  them,  and  no  averment  or  proof 
as  to  citizenship  of  its  members  elsewhere  is  competent  or 
material.^  And  the  same  rule  applies  to  public  municipal 
corporations;^  and  the  right  to  remove  exists  where  a 
county  is  a  party,  and  the  other  party  is  a  citizen  of  an- 
otiier  State.  ^  It  does  not  become  a  citizen  of  a  State 
other  than  the  one  under  whose  laws  it  is  organized, 
merely  because  the  State  confers  on  it  the  privilege  to 
build  a  road  and  purchase  and  hold  real  estate;^  or  under 
whose  laws  it  enters  to  operate  its  road;^  so  a  license  to 
a  railroad  of  a  riji:ht  of  way  does  not  confer  citizenship;* 
nor  is  its  citizenship  changed  by  leasing  a  road  in  another 
State. ^  The  right  to  remove  is  not  lost  by  the  fact  that  it 
has  an  office  in  the  State  for  the  transaction  of  business.^ 
It  cannot  be  deprived  of  its  right  of  removal  by  State 
legislation;^  nor  is  it  afifected  by  State  legislation  author- 
izrng  service  of  process  on  its  agent.  ^*  A  State  legislatore 
Dbstt  Rxmovals.— 91. 
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may  exclude  a  foreign  corporation,  and  the  meins  of  en- 
forcing each  exclusion,  or  the  motive  of  such  action,  will 
not  be  inquired  into;^^  but  a  general  waiver  of  the  right 
to  remove,  in  pursuance  of  a  State  statute,  as  a  condition 
for  transacting  business  in  the  State,  is  void;^^  so  a  stat- 
ute which  allows  a  foreign  corporation  to  do  business  in 
the  State  only  on  condition  that  it  will  agree  not  to  remove 
suits  is  unconstitutional,   and  such  agreement  is  void,^* 
A  State  law  requiring  a  foreign  corporation  to  comply 
with  certain  regulations  does  not  make  it  a  citizen;^*  but 
if  the  effect  of  the  State  legislation  be  to  adopt  the  cor- 
poration, it  becomes  for  the  purposes   of  jurisdiction  a 
corporation  of  that  State,  and  it  cannot  remove  a  cause 
brought  in  that  State;^^  it  is  a  citizen  of  that  State,  al- 
though it  transacts  business  in  the  State  where  suit  is 
brought,  ^^  and  although  some   of  the   stockholders  are 
citizens  of  the  State  where  suit  is  brought;"  as  a  foreign 
corporation  and  all  its  non-resident  corporators  may  re- 
move the    cause.  ^®    Where  corporations   entered  into  a 
contract  to  be  performed  under  the  laws  of  another  State, 
which  contract  was  by  that  State  declared  void,  the  cause 
cannot  be  removed  in  a  State  where  such  contract  was 
declared  valid.  ^*     If  a  corporation  is  instituted  under  the 
laws  of  two  States,  a  case  instituted  against  it  by  a  citi- 
zen of  one  of  the  States  in  a  suit  brought  in  the  other  may 
be  removed.^    Where  the  same  persons,  by  the  same  cor- 
porate name,   have    been  incorporated    with  the    same 
powers  and  the  same  objects  by  another  State,  such  an  act 
must  be  construed  as  a  license  enlarginjsc  the  field  of  its 
operations,  but  shorn  of  none  of  its  qualities  as  a  corpora- 
tion of  another  State,  and  it  is  privileged  to  elect  to  sue  in 
the  United  States  courts.  ^^    But  where  several  railroad 
corporations  organized  in  several  States  consolidate,  and 
one  of  them  is  sued  in  the  State  in  which  it  was  organized 
by  the  name  of  the  consolidated  roads,  the  other  compa- 
nies which  exist  out  of  the  State  cannot  remove  the  cause.  2? 
So  a  suit  commenced  in  a  State  court  by  a  citizen  of  the 
State  which  created  the  company  cannot  remove,  though 
it  be  a  consolidated  company  chartered  by  several  States;^ 
and  one  of  a  consolidated  corporation  created  under  the 
laws  of  another  State  cannot  go  into  that  State  and  have 
the  cause  removed.  ^^    A  consolidated  railroad  formed  of 
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tliree  railroads,  chartered  by  different  States,  cannot  re- 
move on  the  ground  that  the  charters  obtained  from  other 
States  gave  it  a  foreign  citizenship;''^^  bat  if  a  corporation 
is  chartered  by  foreign  countries,  it  may  remove  a  cause 
as  an  alien.  ^*  A  corporation  of  another  State  may  remove 
a  cause  commenced  by  attachment,  although  the  action 
could  not  be  commenced  by  original  process  in  the  circuit 
court  *^  So  an  insolvent  corporation,  whose  property  is  in 
the  hands  of  a  receiver  of  a  State  court,  may  appear  in 
such  court  and  remove  the  cause  where  attachments  are 
filed  on  its  property."'*  If  a  foreign  corporation  appears 
and  removes  a  suit,  it  is  'too  late  to  except  to  the  process 
by  which  it  was  brought  into  the  State  court,  or  -that  not 
being  an  inhabitant,  or  found  within  the  district,  the  suit 
could  not  have  been  commenced  in  this  court.^^  Where  a 
citizen  of  the  State  joined  with  a  foreign  insurance  com- 
pany to  recover  from  a  non-resident  corporation  for  a 
totai  loss  by  negligence,  the  suit  is  not  removable.^ 
Foreign  corporations  are  citizens  of  the  States  where  or- 
ganized.^^ A  case  is  not  removable  to  the  Federal  court, 
on  the  ground  that  the  defendant  corporation  has  its  prin- 
cipal place  of  business  in  a  certain  district.  This  U  no  test 
of  **  residence,"  the  term  used  in  the  Removal  Act.^^  On 
the  question  of  removal  of  a  cau^e  to  the  Federal  court,  a 
railroad  company  must  not  be  considered  a  resident  of  the 
same  place  as  a  foreign  corporation,  by  being  under  a  per- 
petual lease  thereto.^"*  A  corporation  formed  by  the  con- 
solidation of  corporations  of  difi'erent  States  is,  for  pur- 
poses of  the  jurisdiction  of  the  Federal  court,  a  citizen  of 
both  States,  and  cannot,  when  sued  in  one  of  them,  claim 
that  it  is  likewise  a  citizen  of  another,  and  therefore  entitled 
to  remove  the  cause  to  the  Federal  court,  on  the  ground  of 
citizenship  in  such  other  State. ^*  Consolidation  with  do- 
mestic corporation,  after  suit  brought,  will  not  alter  the 
right  of  the  foreign  corporation  to  remove  the  cause  to  a 
FM.eral  court.  ^^ 

1  Dillon,' Bein.  Causes,  5th  ed.  117;  citing  Farmer's  L.  &  T.  Co.  v.  Ma- 
qoillan.  3  Dill.  379:  Minnett  t.  Milwaukee  &  St.  P.  R.  Co.,  Id.  469;  Balti- 
more &  O.  R.  Co.  y.  Cary,  28  Ohio  St.  208;  Shaft  ▼.  Phoenix  Mat.  Ins.  Co., 
67  N.  Y.  644;  Quigley  v.  Central  P.  R.  Co.,  11  Nev,  350;  Home  v.  Boston  & 
M.  R.  Co.,  62  N,  H.  454;  Cit.  of  Corp.  under  Jud.  Act,  13  Cent.  L.  J.  482; 
Bank  of  United  States  t.  Deveaux,  9  U.  S.  61;  Hope  Ins.  Co.  v.  Boardman, 
9  U.  8.  57:  Bank  of  United  btates  v.  Planter's  Bank,  22  U.  S.  910;  Com- 
mercial &  R.  Bank  v.  Slooomb,  3^  U.  S.  60;  Wheden  v.  Camden  &  A  R. 
Co.,  4  Am.  L.  Reg.  296;  Louisville  C.  k  C.  R.  Co.  ▼.  Letsoa.  43  U.  S.  497: 


3  CowlaT.HercerCoJITT.a.ltSiBudsTT.LenwOoniDlalau 
1  Woodi.  2M;  TuutaU  t,  MuUhd.  9>  La,  An.  17L 

S   CDwlHT.UsmrCD..  rWBlL  US. 

1  ^VmtHIl■  T.  HKisouii  E.  &  T.  R.  Da,  3  Dill.  KI:  Dcimlatoiiii  v 
Y.  &~N.  H.  £.  Oa..  1  HUt.  eS;  Boltimon  li  O.  R.  Oo.  t.  Uuy,  IS  ( 
fit.ao& 

t  mi1tuiut.Hlwiirf.KbT  R.Co,SI>lll.S67:uidBe«BtilUii 
ft  O.  R.  Co.  r.  Cut.  IS  Ohio  St.  HH;  AlleglunT  Co.  t,  CtenOuul  ft  F 
Co.,  SI  Pfc8t.au. 

a   CiUabuiT.  LonlirlUeatoB-Ca.,  lIFad.  Rap.  S3& 

7    Bait,  ft  ObloR.  Co.  T.  KoonU,  aHorr.  Tr.  H;  Slime  1 
SSGiUt  til:  Suns  T.  Gut.  SS  Ohio  St.  »«;  £il?K4lInyCi 

»Ohioat.»e8iBrowiiBUi.  TrojiaRr-  ""--•.-."> 

g  HUch  T.  Chleaco.  B.  I,  ft  P.  R  Co., 
9  RsUny  Co.  >.  WhJttan,  13  WmIL  37 
Itt   W.  U.  Tel.  Co.  ».  DtcktMon.  40  Ind 


e.  30  Wall.  4W;  BaDwu  F.  A.  Co.  •. 
R.  Co.  T.Carf,  llOUoBLUe.    C 
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22  Chloaco  k  B.  L  B.  Co.  y.  Lake  Shore  &  M.  S.  B.  Co..  11  The  Ba- 
porter,  321 

23  Uphcff  T.  Ohicago.  St  L.  ft  N.  O.  B.  Co.,  5  Fed.  Bep.  54S. 

24  Chicago  &  B.  L  B.  Co.  v.  L.  S.  &  M.  S.  B.  Co..  5  Fed.  Bep.  19;  L.  S.  k 
M.  S.B.  Go.  y.  C.  A;  B.  L  B.  Co..  5  Fed.  Bep.  19. 

25  Johnson t.  Fhiladelpfaia  W.  & B.  B  Co.,  9 Fed.  Bep.  6.  Seegener^ 
ally:  Ohio  &  M.  B.  Oo.y.  Wheeler.  1  Black.  286;  Bait.  &  O.  B.  Co.  v.  HarriB, 
12Wall.  65;  Chicago  &  N.  W.  B.  Co.  v.  Whitton,  13  WaU.  270;  Williams  v. 
Missouri  eL  &  tTb.  Co..  3  Dill  267;  Marshall  y.  Bait.  &  O. B  Co.,  16  How. 
314;  Same  y.  Gallahae's  Adm'rs.  12  Gratt.  658;  Chicago  &  N.  W.  B.  Co.  v. 
Chicago  &  P.  B.  Co.,  6  Bias  2ld;  Mlnot  y.  PhUa.  W.  &  B.  B.  Co.,  2  Abb. 
(U.  S.)  323;  Ooahom  y.  Saperyisors,  1  W.  Ya.  308. 

38  Terry  y.  losuranoe  Co.,  3  Dill.  403.  See  Fisk  y.  Chicago  etc.  B.  Co. 
53  Barb.  4^;  King  of  Spain  y.  OUyer.  2  Wash.  C.  C.  429. 

27  Bliyen  y.  New  England  Sorew  Co.,  3  Blatchf.  Ill;  Barney  y.  Globe 
Bank,  5  Blatchf.  107;  Sayles  y.  Northwestern  Ins.  Co..  2  Curt.  212. 

28  Second  Nat.  Bank  y.  N.  Y.  SUk  Manuf.  Co.  11  Fed.  Bep.  532. 

29  Sayles  y.  Northwestern  Ins.  Co.,  2  Curt.  212. 

30  Ftast.  Pres.  Soo.  y.  Goodrich  T.  Co.,  7  Fed.  Bep.  237. 

31  Memphis  ft  C.  B.  Go.  y.  Alabama,  107  IT.  S.  581. 

32  Oninn  y.  Iowa  Central  By.  Co. ,  14  Fed.  Bep.  323. 

33  Crane  y.  Chicago  ft  N.  W.  By.  Co.,  30  Fed.  Bep.  402. 

34  Home  y.  Boston  ft  M.  B.  Co.,  18  Fed.  Bep.  50;  Moore  y.  Chicago  ft 
St.  P.  By.  Co..  21  Fed.  Bep.  817;  Pacific  By.  Co.  y.  Missouri  Pac.  By.  Co.. 
23  Fed.  Bep.  565;  S.  C.  5  McCr  ry.  373. 

35  Chicago  L  ft  W.  P.  B.  Co.  y.  Minnesota  ft  N.  W.  B.  Co..  29  Fed, 
Bep.  337. 

§  96  f .  Oitizenship  of  consolidated  corporation. 
— When  a  consolidated  company  is  formed  by  the  union  of 
several  corporations  chartered  by  different  States,  it  is,  for 
the  purpose  of  suits  against  it,  a  citizen  of  each  of  the 
States  which  granted  the  charter  to  any  one  of  its  constit- 
uent companies;  and  when  sued  in  one  of  these  States,  it 
cannot  claim  the  right  of  removal  on  the  ground  that  it  is 
also  a  citizen  of  another  State.  ^  Although  two  corpora- 
tions of  different  States  unite  their  interest,  and  the  s  ock- 
holdeni  become  common  to  both,  and  their  business  is  con- 
ducted by  the  same  directors,  the  separate  identity  of 
each  as  a  corporation  of  the  State  by  which  it  was  created 
and  as  a  citizen  of  that  State  is  not  thereby  lost. '  A  cor- 
poration created  by  the  cons  ligation  of  several  corpora- 
tions existing  in  different  States,  must  be  held,  on  the  ap- 
plication for  removal  of  a  suit  to  a  Federal  court,  to  be  a 
corporation  of  each  State.  ^  The  union  of  name,  of  officers, 
of  business  and  of  property  does  not  change  their  distinct- 
ive character  as  separate  corporations.'*     The  union  or 
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consolidation  of  a  corporation  of  New  Hampshire  with  an- 
other corporation  of  the  same  name  of  Massachusetts  does 
not  change  its  character  as  a  citizen  of  New  Hampshire.^ 
If  a  corporation  is  instituted  under  the  laws  of  two  States, 
a  case  instituted  against  it  by  a  citizen  of  one  of  the  States 
in  a  suit  brought  in  the  other  may  be  removed.^  But 
where  a  corporation  is  chartered  in  several  States,  when 
sued  in  one  state  it  cannot  remove  the  cause  to  the  Federal 
court  on  the  ground  of  its  citizenship  in  the  other  State.  ^ 
The  fact  that  defendant  foreign  corporation  has,  sinqe  the 
commencement  of  the  action,  consolidated  with  a  domestic 
corporation,  cannot  prevent  it  from  removing  an  action 
brought  against  it  as  such  foreign  corporation.^  A  Mary- 
land corporation,  by  takin^^  a  lease  of  a  Virginia  road  does 
not  thereby  become  a  Virgmia  corporation  so  as  to  preclude 
its  right  to  remove  a  cause  brought  against  it  by  a  citizen 
of  that  State.  9 

1  Fitzgerald  v.  Missouri  P.  R.  Co.,  45  Fed.  Rep.  812. 

2  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp..  136  U.  S.  356. 

3  Cohn  V.  Louisville,  N.  O.  k  T.  R.  Co.,  33 Fed.  Rep.  227. 

4  Nashua  &  L.  R.  Corp.  y.  Boston  &  L.  R.  Corp.,  136  TJ.  S.  356. 

5  Chicago  etc.  R  Co.  v.  Whltton,  89  IT.  8.  273;  cited  in  Nashua  &  L.  R. 
€orp.  V.  Boston  &  L.  R.  Corp.,  136  IT.  S.  556. 

6  All^hany  Co.  v.  Cleveland  &  P.  R.  Co.,  51  Pa.  228; Chicago  &  N.  W. 
R.  Co.  V.  Whitton.  80  U.  8. 270. 

7  Home  v.  Boston  &  M.  R.  Co.,  18  Fed.  Rep.  59;  Memphis  &  C.  R  Co. 
T.  Alabama,  107  U.  S.  581. 

8  Chicago  I.  &  N.  P.  R.  Co.  v.  Minnesota  &  N.  W.  R.  Co.,  29  Fed. 
Rep,  337. 

9  Baltimore  &  O.  R.  Co.  v.  Koontz,  104  XT.  S.  6. 

§  96  g.  Bight  of  foreign  corporations  to  re- 
move.— A  sister  State  corporation,  sued  in  a  State  court 
by  a  citizen  of  the  State  has  a  right  to  a  removal  to  the 
circuit  court.  ^  A  foreign  corporation,  even  if  it  is  to  he 
regarded  as  a  resident  of  the  State  in  which  it  is  sued  by 
a  citizen  of  that  State,  is  not  prevented  from  removing  the 
suit  to  the  Federal  court  on  the  ground  that  it  is  a  foreign 
corporation.*  A  foreign  corporation  sued  in  the  court  of 
the  State  where  plaintiff  resides  may  have  the  cause  re- 
moved to  the  Federal  court,  under  the  Act  of  Congress 
of  March  3,  1887.^  An  action  as^ainst  a  bank  in  plain- 
tifiTs  State  and  against  two  residents  of  other  States,  with 
'Whom  it  is  alleged  the  bank  deposited  certain  railroad- 
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aid  bonds  in  sait,  is  a  suit  between  citizens  of  different 
States,  and  removable.^  An  action  by  a  citizen  of  a  State 
affainst  a  foreign  corporation  doing  business  therein  under 
a  license  is  removable.^ 

1  Wilaon  v.  Western  U.  Tel.  Co.,  34  Fed.  Eep.  561. 

2  Puroell  t.  British  Land  &  Mortg.  Co. .  42  Fed.  Rep.  465. 

3  Loorola  t.  New  York  &  C.  Gas  Coal  Co.,  33  Fed.  Rep.  353;  Wilson  y. 
Western  U.  TeL  Co..  34  Fed.  Bep.  561. 

4  Wilson  y.  Union  Sav.  Asso.,  30  Fed.  Rep  521. 

5  Goodlett  y.  Louisville  etc.  B.  Co. .  122  U .  S.  391. 

§  96  h.  Jurisdiction  does  not  depend  on  citizen- 
sliip  of  formal  or  nominal  parties. — The  citizenship  of 
formal  parties  with  no  real  interest  in  the  controversy  does 
not  affect  the  jurisdiction.  ^  Formal  parties  or  nominal  par- 
ties or  parties  without  interest,  united  with  the  real  par- 
ties to  the  litigation,  cannot  oust  the  Federal  courts  of 
jurisdiction  if  the  citizenship  or  character  of  the  real  par- 
ties be  such  as  to  confer  it,  within  the  Judiciary  Act,* 
as  the  joinder  of  parties  who  are  mere  garnishees.'  By 
joining  a  nominal  defendant  who  will  not  unite  with  the 
real  defendants  in  an  application  to  remove,  the  plaintiff 
cannot  defeat  the  real  defendant's  right  to  remove.^  The 
presence  of  the  record  of  one  who  is  merely  an  agent  or 
attorney  for  the  principal  defendant  will  not  affect  the 
right  of  removal  as  between  the  principal  parties  to  the 
controversy.^  The  Federal  court  does  nut  acquire  juris- 
diction because  of  the  citizenship  of  the  person  suing  as 
next  friend  of  a  non  compos  meniiSf  such  next  friend  being 
only  a  nominal  party.  ^  In  an  action  by  the  marshal  in  a 
forthcoming  bond  on  attachment,  the  marshal  is  merely  a 
formal  party,  and  his  residence  in  the  same  State  as  de- 
fendant will  not  defeat  the  jurisdiction  of  the  Federal 
courts.'  A  landlord,  who  has  the  title,  may  remove  a 
suit  of  ejectment  from  a  State  court  to  a  Federal  court, 
where  the  other  defendant  is  merely  his  tenant,  although 
the  State  statute  requires  the  occupant  of  the  land  to 
be  named  as  defendant.^  An  heir  suing  his  co-heirs 
claiming  from  the  first  defendant  a  one-fourth  inter- 
est in  the  ancestor's  property  and  from  two  other 
defendants  partition,  their  interests  are  not  so  iden- 
tical with  the  first  defendant  holding  the  legal 
title,  as  to  require  them  to  be  joined  as  complainants.* 
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When  the  controversy  is  between  the  plaintiff  and  the  re- 
moving defendant,  who  are  citizens  of  different  States,  the 
fact  that  there  are  other  defendants,  citizens  of  plaintiff's 
State,  does  not  prevent  the  removal  of  the  case  where  the 
interest  of  one  such  defendant  is  identical  with  plaintiff's 
interest,  and  the  other  co-defendants  are  merely  nominal 
parties.^*  Improper  joinder  as  defendant  ia  an  action  for 
damages  for  death  from  the  falling  of  a  building,  of  a 
tenant  in  occupation,  with  the  non-resident  owner  of  the 
house,  does  not  defeat  the  latter's  right  of  removal  to  the 
Federal  court.  ^^  Courts  will  look  behind  the  nominal 
parties  on  the  record  to  ascertain  who  are  the  real  parties 
to  the  suit.^^  After  one  trial  of  the  issue  the  substitution 
for  a  merely  nominal  party,  of  an  intervenor,  without 
changing  the  issue,  will  not  authorize  removal  of  the 
cause  to  a  Federal  court  on  the  ground  of  citizenship.^^ 
The  citizenship  of  the  county  officials  will  not  defeat  the 
right  of  removal  on  the  part  of  the  non-resident  bond- 
holder, as  the  former  must  be  deemed  to  be  interested  on 
the  same  side  of  the  controversy  with  the  complainants.^^ 
A  voluntary  assignee,  a  citizen  of  Illinois,  brought  suit  to 
set  aside  a  fraudulent  preference;  the  preferred  creditor 
was  not  a  necessary  party  on  removal  of  the  cause  by  the 
creditors.  '^  On  a  oill  charging  that  a  judgment  had  been 
fraudulently  obtained  against  a  city  in  favor  of  a  non- 
resident, though  there  was  no  separable  controversy  be- 
tween complainant  and  such  non-resident,  and  the  other 
defendants  being  only  nominal  parties,  their  joinder 
could  not  affect  his  ri^ht  to  remove.  ^<^ 

1  Removal  Cases.  100  TJ.  S.  457;  Barney  v.  Latham,  103  XT  S  204:  Bart- 
er v.  Kemochan,  103  U.  8.  532:  Wormley  v.  Wormley,  21  U.  S.  421;  Taylor 
y.  Holmes,  14  Fed.  Bep.  499:  Brown  v.  Murray,  Nelson  k  Co.,  43  Fed.  Rep. 
614:  Hazard  t.  Robinson,  21  Fed.  R«ip.  133;  Gerdger  t.  Railroad,  87  S. 
C.  326. 

1  Wood  T.  Davis,  59  IT.  S.  467. 

3  Bacon  ▼.  Rives,  106  U.  S.  99. 

4  Henderson  v.  Caball.  43  Fed.  Rep.  237. 

5  Myers  v.  Nelson,  43  Fed.  Rep.  635. 

6  Wiggins  v.  Bethnne,  29  Fed.  Rep.  51. 

7  Wade  V.  Wortsman,  29  Fed.  Rep.  754. 

8  MiteheU  v.  Smale.  140  U.  S.  406.    See  Phelps  v.  Oaks.  117  U.  S.  236. 

9  Beldingv.  Oaine8,37Fed.Rep.817. 

10  Brown  v.  Nelson,  45  Fed.  Rep.  611 

11  Nelson  v.  Hennessey,  S3  Fed.  Rep.  113. 
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12  Ferguson  y.  Boss  (N.  Y.).  31  Fed.  Rep.  161. 

13  Hakes  v.  Bwcna,  40  Fed.  Rep.  33. 

14  Harter  v.  Keroochan.  103  U.  S.  582;  Anderson  v.  Bowers,  40  Fed. 
Bep.  70& 

15  Jadah  t.  Iowa  Barb.  Wire  Co.,  32  Fed.  Rep.  584. 
IS    May  ▼.  St.  John,  38  Fed.  Rep.  770. 

§  96  i.  Nominal  parties. — The  non-joinder  of  nom* 
inal  or  nnneceasary  parties  will  not  defeat  the  right  to  a 
removal.^  They  are  not  to  be  treated  p s parties,  although 
made  parties  to  the  suit.^  So  if  a  citizen  of  the  State 
where  suit  is  brought  is  not  a  necessary  party,  and  his 
presence  is  not  essential,  the  non-resident  defendant  ma^ 
remove,  although  the  foi*mer  does  not  unite  in  the  peti- 
tion;^ and  where  all  the  defendants  join  but  one,  and 
that  one  is  an  unnecessary  party,  the  cause  may  be  re- 
moved>  So  if  plaintiff  is  a  citizen  of  another  State,  he 
may  remove  the  cause  if  some  of  the  defendants,  citizens 
of  another  State,  are  merely  nominal  parties.^  The  right 
to  a  removal  is  not  affected  by  the  fact  that  a  defendant, 
a  citizen  of  the  same  State,  is  a  proper  but  not  an  indis' 
pensable  party  to'  a  separable  controversy.'  Where  the 
real  party  to  a  controversy  is  clearly  entitled  to  have  his 
rights  passed  upon  by  the  courts  of  the  United  States,  he 
is  entitled  to  remove,  although  the  nominal  party  has  no 
such  right.^  So  where  a  landlord,  the  real  owner,  assumes 
the  defense,  he  makes  himself  a  party,  and  being  the  real 
defendant  may  remove  the  cause  if  he  be  a  citizen  of  a 
State  other  than  that  of  the  pUintiff.^  And  when  a 
tenant  in  possession  disclaims  title,  she  may  have  her 
landlord  substituted  as  defendant;*  but  it  is  otherwise  if 
the  tenant  does  not  disclaim,  when  all  must  join.^^ 
Where  the  real  party  to  a  controversy  is  clearly  entitied 
to  have  his  rights  passed  upon  by  the  courts  of  the  United 
States,  he  is  entitled  to  remove,  although  the  nominal 
party  has  no  such  right;^^  and  an  alien,  a  real  party  in 
interest,  may  remove  a  suit  brought  against  him  by  the 
State.  ^^  Though  the  nominal  party  be  a  party  on  the 
record,  yet  it  will  not  defeat  the  ri^ht  of  the  real  party  in 
interest  to  remove  and  have  the  cause  determined  in  the 
Federal  court."  So  in  ejectment  the  sole  owner  may 
remove,  althoug'.i  his  grantor,  a  citizen  of  the  same  State, 
as  plaintiff,  is  a  party.  ^*    If  the  only  relief  prayed  in  a 
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suit  against  a  corporation  and  its  officers  is  by  injunction, 
the  officers  are  merely  nominal  parties  ;^^  so  of  a  suit  to 
enjoin  the  execution  of  a  lease.^'  They  are  not  such 
necessary  parties  to  a  suit  involving  title  to  lands  as  to 
prevent  a  removal. ^^  Officers  joined  as  defendants  in 
equity,  but  as  to  whom  no  relief  is  prayed,  are  nominal 
parties,  such  as  will  not  defeat  the  right  to  a  removal.  ^^ 
Where  a  non-resident  stockholder  of  a  banking  corpora- 
tion does  not  unite  in  the  application,  the  corporation 
cannot  be  heard  to  complain;  the  objection  can  only  be 
assigned  as  error  by  the  party  himself.  ^  State  and  county 
officers  are  not  necessary  parties  to  a  controversy  relating 
to  the  validi tj"  of  bonds.  ^  Citizenship  of  nominal  parties, 
or  of  aliens  who  do  not  constitute  the  entire  party  on  one 
side,  will  not  give  a  right  to  removal ;^^  but  the  fact  that 
defendants  are  named  who  have  not  been  served,  or 
have  not  appeared,  who  are  citizens  of  the  same  State 
as  plaintiff,  will  not  defeat  the  right  to  a  removal.  ** 
Diversity  of  ci  izenship  of  nominal  parties  having  no  in- 
terest does  not  affect  the  right  of  removal, ^^  as  in  the  case 
of  a  sheriff  made  co-defendant  though  he  has  no  interest.^'* 
As  a  general  rule,  trustees  and  executors  are  regarded  as 
active,  and  not  merely  nominal,  parties.**  Where  direct- 
ors of  a  corporation  are  made  parties  to  a  suit  against  the 
corporation  only  as  agents  and  officers  thereof,  and  are  not 
.necessary  or  substantial  or  real  parties,  the  suit  is  not  re- 
movable from  a  State  to  a  Federal  court,  because  the  di- 
rectors reside  in  different  States.  ^^  In  suits  for  determin- 
ing ownership  of  land,  the  court  is  to  look  to  the  citizen- 
ship of  the  real  owners  or  claimants,  and  not  of  trustees.  ^^ 
In  a  suit  to  foreclose  a  mortgage  in  a  State  court»  the 
mortgagor  and  mortgagee  being  citizens  of  the  same  State, 
a  non-resident  who  is  made  defendant,  on  the  ground  that 
he  has  or  claims  an  interest  in  the  mortgaged  property, 
cannot  by  filing  a  cross-bill  alleging  that  the  mortgage  is 
fraudulent  and  void,  so  change  the  character  of  the  sr:it 
■as  to  make  it  removable.^  When  the  interest  of  a  nomi* 
nal  party  is  simulated  and  collusive,  the  court  should  dis- 
miss or  remand  the  suit."^  Plaintiffs  sued  a  sheriff  in  a 
State  court  for  trespass  in  wrongfully  attaching  their 
goods  on  a  writ  against  A.  A's  creditors,  citizens  of  an- 
other State,  procured  themselves  to  be  substituted  as  de- 
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fendantfl  in  the  sherifiTs  stead,  and  removed  the  case  to 
the  Federal  court  Held,  that  the  case  should  be  re- 
manded.^ 

1  Wood  ▼.  DhtIs.  18  How.  467;  Ward  ▼.  Arredondo.  1  Paine.  410:  Arar 
pahoe  Co.  ▼.  Kanaas  P.  R  Co ,  4  Dill.  277;  Edgerton  ▼.  Gilpin,  3  Woods, 
277;  Fisk  t.  Chicago  R.  I.  &  P  R.  Co..  53  Barb.  472;  Mayor  eto.  v.  Cum- 
mina.  47  Gte.  32l7Calloway  v  Ore  Knob  Co..  74  N.  C.  200. 

■  It    LlTingston  ▼.  Gibbons,  4  Johns.  Ch.  94;  James  v.  Thurston,  6  B. 

3  Hatch  T.  Chicago  R.  I.  &  P.  R.  Co.,  6  Blatohf.  105;  Ex  parte  Girard. 
3  Wall.  Jr.  263;  Hadley  v.  Dunlap.  10  Ohio  St.  1:  LiTiugston  y.  Gibbons,  4 
Johns.  Ch.  94.    Contra:  Wilson  v.  Blodget.  4  McLean,  363. 

4  Cooke  ▼.  Seligman.  7  Fed.  Rep.  263. 

5  Akerley  v.  Vilas.  2  Biss.  110.    See  Sands  ▼.  Smith.  1  DilL  290. 

6  Barney  t.  Latham,  103  U.  S.  205. 

7  Cohens  v.  Vhrginia.  6  Wheat.  264. 

8  Greene  t.  Elinger  10  Fed.  Rep.  689. 

9  State  V.  Lewis,  12  Fed.  Rep.  1. 

10  Allin  y.  Robinson.  1  DiU.  119. 

11  Cohens  V.  Virginia.  6  Wheat.  264. 

12  State  T.  Lewis,  12  Fed.  Rep.  1;  State  t.  Texas  Pac.  R.  Co.,  3 
Woods,  308. 

13  Greene  t.  Klinger,  10  Fed.  Rep.  689;  Barney  t.  Latham,  103  U.  S.  205. 

14  Calloway  y.  Ore  Knob  Co.,  74  N.  C  200. 

15  Hatch  y.  Chicago  R.  I.  &  P.  R.  Co..  6  Blatchf.  105. 

16  Pond  y.  Sibley,  7  Fed.  Rep.  129;  Nat.  Bank  of  Lyndon  y.  Wells  Riy. 
Manof  g  Co.,  7  Fed.  Bep.  750. 

17  Nat.  Bank  of  Lyndon  y.  Wells  Riy.  Manof  g  Co..  7  Fed.  Rep.  750; 
Pond  y.  Sibley,  7  Fed.  Rep.  129. 

18  Fisk  y.  Chicago  R.  I.  &  P.  R.  Co..  6  Blatchf.  105. 

19  Danville  B'k  &  T.  Ca  y.  Parks,  88  111.  170. 
ao    Town  of  Aroma  y.  Auditor,  2  Fed.  Rep.  33. 

21  Heryey  y.  Illinois  etc.  R.  Co..  7  Biss,  103;  Arapahoe  Co.  y.  Kansas  & 
P.  R.  Co..  4  DilL  277. 

22  Ex  parte  Girard,  3  WaR  Jr  263. 

23  Hazard  y.  Robinson,  21  Fed.  Rep.  193*  Hack  y.  Chicago  &  Great 
Southern  Ry  Co.,  23  Fed.  Bep.  356;  Danyers  Sayings  Bank  y.  Thompson, 
133  Mass  182. 

24  Sioux  City  etc.  R.  Co.  y.  Chicago  M.  etc.  Ry.  Co.,  27  Fed.  Rep.  770. 

25  Goodnow  y.  Litchfield.  4  McCrary.  215. 
96   Pond  y  Sibley,  19  Blatchf.  C.  Ct.  189. 

27  Banigan  y.  Worcester,  30  Fed.  Rep.  392. 

28  Maish  y.  Bird,  4  McCrary  C.  Ct.  127. 

29  Little  y.  Giles,  118  U.  S.  596. 

30  Ohlquist  y.  Farwell,  4  McCrary  0.  Ct.  401. 

§  96  J.  Citizenship  of  all  parties'  on  one  side 
must  be  diverse  from  that  of  all  on  the  other 
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side. — ^Where  all  the  parties  on  one  side  of  a  controversy 
in  a  State  court  are  not  citizens  of  different  States  from 
all  those  npon  the  other  side,  the  citizenship  of  the  parties 
'  does  not  bring  the  case  within  the  jurisdiction  of  the 
United  States  circuit  court  so  that  the  case  can  be  removed 
to  that  court.  ^  So  a  suit  for  the  foreclosure  of  a  mortgage 
is  not  removable  if  all  the  parties  on  one  side  of  the  con- 
troversy were  not  citizens  of  different  States  from  those  on 
the  other.  ^ 

1  Central  R.  Co.  of  N.  J.  t.  Hilis,  113  TJ.  S.  249;  Blake  v.  MoKim.  103 
U.  S.  33d;  Hyde  v.  Ruble,  104  IT.  S.  4U7:  Meyer  t.  Delaware  R.  Construc- 
tion CO;,  100  U  S.  457:  Leonard  v.  Jamison,  2£dw  Ch.l36;  North  Riv.  S. 
Co.  ▼.  HoflEman.  5  Johns.  Ch  300;  Kranshaar  ▼.  New  Haven  S.  B.  Co.,  7 
Robt.  378.  See  Strawbridge  ▼ .  Curtiss.  7  U.  S.  267;  Cameron  v  M'Roberta. 
16  U.  8  591:  Fairchild  v.  Durand,  8  Abb.  Pr.  306;  Prentiss  v.  Brennan,  2 
Blatchf.  C.  C.  162;  Dennlstoun  y.  New  York  &  N.  H.  R  Co.  2  Abb  378  415s 
8.  C,  1  Hilt.  62;  Covert  ▼.  Waldion,  33  Fed.  Rep.  311;  Bucoeasion  of 
Townsend  v.  Sykes.  38  La.  An.  410. 

2   Ayersv.  Wi8wall,112U.S.  187. 

§  98  k.  Court  will  arrange  parties  on  opposite 
sides. — In  determining  whether  it  has  jurisdiction,  the 
Federal  court  will  arrange  the  parties  on  opposite  sides  of 
the  controversy,  according  to  their  actual  relation  to  each 
other  and  the  facts,  without  regard  to  the  showing  of  the 
record  as  reg^irds  citizenship  of  the  parties.^  It  is  not  in  the 
discretion  of  the  pleader  to  arrange  parties  in  the  suit  so 
as  to  confer  jurisdiction.  Such  arrangement  would  be 
a  collusive  joinder.^  They  must  be  arranged  accord- 
ing to  their  interests  in  the  suit,  and  the  court,  when 
passing  on  the  question  of  jurisdiction,  will  do  this.'  In 
arrangmg  parties  relative  to  a  controversy  between  them, 
the  mere  lorm  of  pleadings  may  be  set  aside,  and  the 
parties  placed  on  different  sides  of  the  dispute  according 
to  the  facts.**  Under  the  Act  of  March  3,  1875,  either 
plaintiffs  or  defendants  may  remove  the  suit  to  the  circuit 
court. ^  If  on  arrangement  of  the  parties  on  opposite  sides 
it  appears  that  those  on  one  side  are  all  citizens  of  different 
States  from  those  on  the  other,  the  suit  may  be  removed.* 
It  requires  that  all  parties  on  one  side  of  the  controversy 
should  be  citizens  of  a  State  different  from  those  upon  the 
other  side.^ 

2    Sands  v.  Indianapolis,  D.  &  S.  R  Co ,  22  Ohio  L.  J.  ^99. 

2  Bland  t.  Fleeman,  29  Fod.  Rep.  6S9 

3  Bland  v.  Fleeman.  29  Fed.  Rep.  663 . 
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4    Covert  v.  Waldron.  33  Fed.  Rep.  311. 

fi  Meyer  v.  Delaware  R.  Coiutraction  Co.  ("Removal  Cases").  100 
V,  S  457. 

_  6   Meyer  ▼.  Delaware  R.  Construction  Co.  ("  Removal  Cases").  100 
XT.  8. 467. 

7  Central  R  Co.  of  N.  J.  v.  Mills,  113  U.  S.  249;  Blake  t.  McKim, 
103  XJ.  8.  386;  Hyde  t.  Ruble.  104  U.  8.  407;  Meyer  t.  Delaware  R.  Con- 
struction Co  rRouoTal  Cases ').  100  U.  8. 457. 

§  96  1.  Bemovai  on  ground  of  separable  con- 
troversy.— The  right  to  remove  on  the  ground  of  separa- 
ble controversy  is  by  statute  confined  to  the  parties  to 
that  controversy.  ^  To  entitle  a  party  to  removal  under 
clause  2  of  sec.  2  of  the  Act  of  1875,  there  must  exist  in 
the  suit  a  separate  and  distinct  cause  of  action  on  which 
a  separate  and  distinct  suit  might  properly  have  been 
brought  and  complete  relief  afforded  as  to  such  cause  of 
action,  with  all  the  parties  on  one  side  of  that  controversy 
citizens  of  different  States  from  those  on  the  other.'  Citi- 
zenship in  a  State  where  suit  is  brought  will  not  prevent 
defendant  from  removing  a  separaole  controversy,  in 
which  plaintiff  is  a  citizen  of  another  State;  so  held  in  a 
suit  for  possession  of  land  and  for  damages  to  crops,  etc.^ 

1  Rand  ▼.  Walker,  117  U.  8.  340. 

2  Fraser  t.  Jennlson.  106  U.  8. 191;  Winchester  t.  Loud,  108  U.  8. 130; 
Hyde  ▼.  Ruble,  104  TJ.  8.  407;  8uooe8sion  of  Townsend  v.  Sykes,  38  La. 
An.  410. 

8  Stanbroogh  t.  Cook  (Iowa),  28  Fed.  Rep.  369. 

'§  96  m.  Separability,  how  determined.  —  The 
question  whether  there  is  a  separable  controversy  which 
will  warrant  a  removal  is  to  be  determined  b^  the  condi- 
tion of  the  record  in  the  State  court  at  the  time  of  filing 
the  petition  for  removal,  unless  it  is  alleged  that  defend- 
ants wrongfully  joined  for  the  purpose  of  preventing  a  re- 
moval.^ A  cause  removable  solely  upon  the  ground  of  a 
separable  controversy  as  to  one  defendant,  upon  discon- 
tinuance in  the  circuit  court  as  to  him,  must  be  remanded.^ 
For  the  purpose  of  determining  whether  a  separate  contro- 
versy exists  on  petition  for  removal,  the  allegations  of  the 
bill  must  be  taken  as  confessed.^ 

1  LouisTlUe  &  N.  R.  Co.  v.  Wangelln,  132  XJ.  8.  599. 

2  Texas  Transp.  Co.  t.  Seelifison,  122  U  8.  519. 

3  East  Tennessee  V.  &  O.  R.  Co.  t.  Grayson,  119  IT.  8.  2M. 

Dksty  Rsmovaus.— 23. 
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§  96  n.    Either  one  or  more  of  the  defendants 
may  remove  a  separable  controversy. — Where  the 
controversy  is  wholly  between  diverse  citizens  which  can 
be  folly  determined  between  them,  the  right  of  removal  is 
^iven  to  defendants  interested  in  the  controversy,  irrespect- 
ive of  their  residence  or  citizenship.^    The  last  clause  of 
sec.  2  of  the  Act  of  1875  refers  only  to  suits  where 
there  exists    a   separate  and    distinct  cause  of  action, 
on  which  a  separate  and  distinct  suit  might  be  main- 
tained.     It   has  no  application  to  cases  in  which  the 
defendants  are  sued  jointly  and  as  joint  contractors.^ 
A  separable  controversy  does  not  exist  in  behalf  of  some 
of  the  defendants  in  a  cause  of  action,  several  as  well  as 
joint,   where  plaintiff  has  elected  to  sue  them  jointly.^ 
The  non-service  of   process  upon  one  of  the  defendants, 
who  were  sued  jointly,  where  the  statute  allows  the  suit 
to  proceed  against  those  served,  cannot  change  the  char- 
acter of  the  suit  BO  as  to  make  a  separable  controversy.* 
When  two  causes  of  action  are  found  united  in  one  suit, 
there  can  be  a  removal  of  the  whole  suit,  on  the  petition 
of  one  or  more  of  the  plaintiffs  or  defendants  interested 
in  the  controversy  which,  if  it  had  been  sued  on  alone, 
would  be  removable.^    A  separable  controversy  is  one 
wholly  between  citizens  of  different  States,  which  could  be 
wholly  determined  between  them.     It  must  be  capable  of 
separation  into  partd,  so  that  in  one  of  the  parts  a  contro- 
versy will  be  presented  with  citizens  of  one  or  more 
States  on  one  side  and  citizens  of  other  States  on  th*e 
other,  which  can  be  fully  determined  without  the  presence 
of  any  of  the  other  parties  to  the  suit  as  it  has  been  be- 
gun."   On  a  bill  in  equity  by  a  citizen  of  Georgia  against 
two  defendants — one  a  Georgia  corporation,  and  the  other 
a  citizen  of  Virginia — where  there  is  no  privity  ot  con- 
tracty  conduct  or  estate  in  the  land  between  the  defend- 
ants,  tho  controversy  is    separable  and    a  non-resident 
may   remove   it.^    Where   the    controversy   so    far   as 
one   p»''-y  is  concerned  has    been   by   judicial   deter- 
mination separated  from  that  of  the  others,  that  part 
of  the  suit  may  be  transferred  to  the  circuit  court.  ^ 
Upon  appeal  from  a  street  assessment  where  the  several 
lots  were  assigned  respectively  to  pay,  a  separable  contro- 
versy exists  in  a.suitby  one  owner,  although  there  are  other 
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defendants.*  In  a  suit  to  quiet  title,  where  the  bill  re* 
quires  each  defendant  to  sec  up  any  claim  he  may  have,  is 
a  separable  controversy.^^  An  action  in  Nebraska  to  f  ore« 
close  mortgages  in  which  plaintiff's  are  citizens  of  Wiscon- 
sin, and  one  of  several  incumbrancers  joined  is  a  citizen 
of  Illinois,  the  suit  is  severable  and  removable  by  him  to 
the  circuit  court.  ^ ^  An  action  of  tort  in  a  State  court  being 
joint  and  several  against  two  defendants,  one  of  whom  is 
non-resident,  is  removable  by  him.^^  A  resident  corpora- 
tion of  Colorado  sued  defendants,  one  of  whom  was  a  cit" 
izen  of  Minnesota  and  one  of  Wisconsin,  in  a  Colorado 
court,  and  defendants  removed  the  case  to  the  United 
States  court  for  the  district  of  Colorado;  held  proper.^ 
Where  the  question  of  the  validity  of  the  deed  was  one  which 
was  so  entirely  separate  and  distinct  from  those  questions 
involved  in  the  general  proceedings  that  it  could  properly 
be  eliminated  therefrom  without  prejudice  to  such  pro- 
ceedinjgs,  it  was  one  which  the  United  States  court  nad 
jurisdiction  to  determine. 

1  Stanbrough  t.  Oook  (Iowa).  38  Fed.  Bep.  369. 

2  LouiBTille  &  N.  B.  Oo.  v.  Ida,  lU  U.  S.  52;  Putnam  t.  Ingraham, 
Id.  67. 

3  Ames  ▼.  Chicago.  S.  F.  &  0.  B.  Co.,  39  Fed.  Bep.  881;  Sexton  ▼. 
Seelje.  Id.  705. 

4  Patchin  ▼.  Hunter,  38  Fed.  Bep.  51. 

5  Barney  ▼.  Latham,  103  U.  S.  235;  Hyde  t.  Bable,  104  TJ.  S.  407. 

6  Brown  t.  Trousdale.  138  TJ.  S.  389;  Fraser  ▼.  Jennison,  106  U.  S.  191; 
MitoheU  t.  Smale.  140  U.  S.  406;  Ayres  v.  Wiswall,  U2  U.  S.  187;  Stan- 
brough ▼.  Cook  (Iowa),  38  Fed.  Bep.  369. 

7  Carter  ▼.  Scott,  8  South  East.  Bep.  421. 

8  Tulee  y.  Vose.  99  U.  S.  539. 

9  Union  Paciiio  B.  Co.  ▼.  Itlyers  ("PadficB.  Bemovol  Cases").  115 
TJ.  8. 1. 

10  Bacon  t.  Felt,  38  Fed.  Bep.  870. 

11  Bich  T.  Gross,  45  North  West.  Bep.  463. 

13  Spangler  t.  Atchison  T.  &  S  F  B.  Co..  42  Fed.  Bep.  305. 
IS   Pitkin  County  Mln.  Co.  t.  MarkeU.  33  Fed.  Bep.  386. 

14  Gkmld  V.  Mullanphy  Planing-Mlll  Co..  32  Fed.  Bep.  181. 

§  96  o.  Limitation  of  right  to  remove  a  separ- 
able controversy. — Under  the  Act  of  Congress  of  1887, 
the  right  to  remove  a  separable  controversy  is  confined  to 
citizens  of  different  States,  United  States  Revised  Statutes, 
section  639^  clause  2,  being  repealed.^    Upon  the  ground 


§  96  p  PROCEEDINGS  FOB  HEMUVAL.  256 

of  citizenship  there  can  be  no  removal  from  a  State  coart 
of  a  case  in  which  one  of  the  defendants,  who  is  an  indis- 
pensable party,  is  a  citizen  of  the  same  State  with  the 
plaintiffs,  unless  the  controversy  as  to  him  is  separable.' 

1  Woodmm  ▼.  Clay,  33  Fed.  Rep.  897;  Western  U.  Teleg.  Co.  ▼.  Brown, 
32  Fed.  Bep.  337;  Bogen  ▼.  Van  Nortwiok.  45  Fed.  Bep.  613. 

2  Peper  ▼.  Fordyoe,  119  U.  S.  469;  Winohell  ▼.  Ooney,  61  Oonn.  24. 

§  96  p.  Controversy  must  be  wholly  between 
citizens  of  different  States. — To  give  the  United 
States  courts  jurisdiction  on  the  ground  of  citizenship,  the 
controversy  must  be  wholly  between  citizens  of  different 
States;  ^  and  unless  the  circuit  court  can  take  jurisdiction  of 
the  whole  cause,  it  cannot  be  removed.^  Mere  temporary 
residence  will  not  confer  citizouship.'  It  will  not  be  pre- 
sumed that  a  party  was  acitizen  at  the  institution  of  the  suit 
merely  because  he  was  such  at  the  time  of  the  transaction 
out  of  which  it  grew.^  If  the  order  of  bail  obtained  on  the 
oath  of  plaintiff  state?  that  defendant  is  not  a  citizen  of  the 
State,  there  is  no  need  of  any  further  proof  of  that  fact.^ 
The  decision  of  the  State  court  is  not  conclusive  as  to  the 
right  of  removal.'  The  circuit  court  is  not  precluded 
thereby  from  determining  for  itself  whether  the  removal 
was  made  in  time.  Whether  the  cause  has  been  removed 
may  be  decided  by  either  court,  but  in  case  of  conflict  the 
decision  of  the  Federal  court  will  prevail.  The  jurisdic- 
tion of  the  State  court  is  not  dislodged  except  by  full 
compliance  with  the  requirements  of  the  statute.*  The 
statute  contemplates  such  caaea  only  as  are  liable  to  re- 
moval. ^^  So  if  a  party  is  not  strictly  entitled  to  remove, 
the  State  court  is  bound  to  maintain  its  jurisdiction.^^ 
For  although  a  suit  might  have  been  brought  in  the  cir- 
cuit court,  it  cannot  be  removed  unless  provision  is  made 
for  its  removal  by  statute.  ^^  Where  there  is  a  Federal 
Question  involved  in  the  suit,  the  circuit  court  has  juris- 
diction  without  regard  to  the  citizenship  of  the  parties. " 
The  questions  involved  need  not  all  be  of  a  Federal  char- 
acter; if  a  single  one  exist  it  is  sufficient.  ^^  A  controversy 
between  a  maker  of  certain  notes  secured  by  trust  deed 
and  a  national  bank  attempting  to  enforce  such  deed,  is  a 
Federal  question. ^^  The  dissolution  of  an  injunction  in- 
volves no  Federal  question;^'  nor  a  suit  to  recover  State 
taxes.  ^^     So  a  suit  to  declare  the  right  of  a  candidate 
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elected  nader  a  State  law  involves  no  Federal  question. ^^ 
The  question  whether  the  title  of  the  true  owner  of  lands 
is  extinguished  by  adverse  possession  is  not  a  Federal 
question.  ^*  Where  it  appears  at  the  trial  that  there  is  no 
question  involved  in  the  case  -which  it  is  competent  for  the 
court  to  decide,  the  case  will  be  dismissed.^  A  contro- 
versy as  to  a  non-resident  defendant,  on  the  around  of 
citizenship,  must  be  wholly  between  citizens  ot  different 
states.^'  So  where  one  director  of  a  corporation  is  a  citi- 
zen of  the  District  of  Columbia  the  cause  is  not  remov- 
able. 22 

1  Walsh  V.  Memphis  0.  k  N.  W.  B.  Co.,  6  Fed.  Bep.  797. 

2  State  y.  Baboook,  4  W%sh.  0.  C.  213;  Baardaley  v.  Torrey,  i  Wash. 
O.  0. 286;  Smith  v.  Bines.  2  Sum  338. 

3  Prentiss  t.  Barton,  1  Brock.  389. 

4  Mining  &  Manuf .  Oo.  t.  Bradley,  105  XT.  S.  175. 

5  Brown  v.  Crlppen,  4  Hen.  &  M.  173. 

6  Hunter  t.  Boyal  Oanadiai  Ins.  Co.,  3  Hughes,  234;  Cobb  t.  Globe 
Mut.  L.  Ins.  Co.,  3  Hughes,  452. 

7  Traders'  B'k  v.  Tallmadga.  9  Fed.  Bep.  3S3. 

8  National  Union  B'k  v.  Dodge.  11  The  Beporter,  641. 

9  Burdick  v.  Hale,  7  Biss.  96. 

10  Smith  y.  Bines,  2  Sum.  338. 

11  Oaughraa  t.  N.  W.  F.  Ios.  Co.,  3  Biss.  43  >;  Kingsbury  v.  Kingsbury. 
3  Biss.  500:  State  v.  C.  &  A..  B.  Co.,  6  Biss.  107:  Yulee  t.  Vose.  94  U.  S. 
639;  Bobinson  ▼.  Pottdr,  43  N  H.  1S3;  Short  v.  Wilson,  1  Bush,  350; 
Amory  ▼.  Amory.  96  U.  S.  183;  Cooley  t.  Lawrence.  5  Duer,  605;  Brian  v. 
Ponder.  23  Ga.  43J:  BedmonI  v.  Bis^all.  12  Johaa.  133;  Fish  v.  Fish.  4 
Mart  in  N.  S.  676;  Darst  v.  Bates,  51  lU.  439. 

12  Dennistoun  t.  N.  Y.  &  N.  H.  B.  Co.,  2  Abb.  Pr.  415. 

13  Crescent  City  L.  S.  Co.  v.  Butchers'  Union  Co.,  12  Fed.  Bep.  22B. 

14  Cohens  ▼.  Virginia,  6  Wheat.  379. 

15  Swope  y  Leffingwell.  105  U.  S.  3. 

16  Fa«hnacht  t.  Frank.  23  WaU.  416. 

17  Bsrger  v.  Douglas  Co..  5  Fed.  Bep.  23. 

18  DubueletY.  State,  103  U.  S.  150. 

19  Poppe  ▼.  Langford,  104  U.  S.  770. 

20  Blanchard  v.  Sprague,  1  Cliff.  288. 

21  Doui^ass  T.  Bichmonl  etc.  B.  Co.  10  South  East  Bep.  1048. 

22  Seddon  ▼.  Virginia  T.  &  C.  S.  &  I.  Co  (Va.)  33  Fed.  Bep.  6;  MiUer 
▼ .  Sharp,  37  Fed.  Bep.  161. 

§  96  q.  Must  be  capable  of  being  fully  deter- 
mined between  the  parties. — A.  suit  cannot  be  re- 
moved from  a  State  court  to  a  Federal  court  by  one  of 
several  defendants  unless  his  interest  is  so  separate  and 
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distinct  from  that  of  the  other  defendants  that  it  can  be 
fally  determined,  as  between  him  and  the  plaintiff,  with- 
out the  presence  of  the  other  parties.^  A  motion  of 
one  defendant  to  transfer  the  cause,  as  to  himself,  from 
the  State  to  the  circuit  court,  cannot  be  granted  unless 
there  can  be  a  final  determination  of  the  case  as  far  as  it 
concerns  him,  without  the  presence  of  the  other  defend- 
ant as  a  party. ^  One  defendant,  a  legatee,  cannot  alone 
remove  the  contest  of  a  will  on  the  ground  that  she  is  a 
citizen  of  another  State  where  the  executor  and  other 
legatees  are  necessary  parties,  where  plaintiff  claims  as 
sole  heir,  as  the  controversy  cannot  be  fully  determined.' 

1  BfltcheU  y.  Smale.  140  U.  S.  406. 

2  Gardner  t.  Brown.  83  U.  S.  36. 

3  Beed  t.  Reed,  31  Fed.  Bep.  49. 

§  96  r.    Final  determinatioa  of  controversy.  — 

The  *'  controversy  "  is  the  dispute  between  the  parties,  to 
be  ascertained  by  an  inquiry  as  to  what  is  asserted  and  de- 
nied. ^  To  ascertain  what  is  the  controversy,  inquiry  must 
be  made  as  to  what  is  asserted  or  denied,  or  what  is 
claimed  and  resisted.^  If  the  controversy  is  susceptible 
of  division,  the  case  may  be  removed,  although  some  of  the 
defendants  are  citizens  of  the  State  where  suit  is  brought.' 
Cases  where  there  can  be  a  final  determination  of  the  con- 
troversy are  removable  without  the  presence  of  one  of  the 
other  defendants.^  An  alien  or  non-resident  defendant, 
subject  to  the  conditions  specified,  may  remove  the  cause 
as  between  himself  and  the  plaintiff,  leaving  the  cause  as 
to  the  other  defendants  to  proceed  in  the  State  court;^  but 
no  one  can  remove  a  cause  unless  a  separate  judgment  can 
be  rendered  against  him  without  the  presence  of  the  other 
defendants.'  Where  the  title  to  real  estate  is  held  by  one 
of  the  defendants  for  the  benefit  of  all,  a  final  determina- 
tion can  be  had,  although  a  part  of  the  defendants  do  not 
join,  if  it  is  alleged  that  the  title  was  obtained  by  the 
hand  of  all  the  defendants. "^  In  a  suit  to  quiet  title 
against  tenants  in  common,  one  defendant  as  such  tenant 
may  remove  the  case,  if  he  is  otherwise  within  the  provis- 
ions of  the  act.'  Where  an  indorser  claims  the  benefit  of 
usurious  interest  paid  by  the  maker,  the  case  can  be  de- 
termined without  the  presence  of  the  maker.'    One  of  sev- 
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eral  defendants,  saed  as  partners,  may,  if  the  other  requi- 
sites  exist,  have  the  cause  removed  so  far  aa  concerns  him- 
self,  if  there  can  be  a  final  determination  so  far  as  concerns 
him.^^  If  there  can  be  no  final  determination  of  th^  con- 
troversy without  the  presence  of  the  other  defendants,  the 
case  cannot  be  removed  by  the  petitioner  alone.  ^^  If  citi- 
zens of  the  State  are  joint  defendants  with  citizens  of  other 
States,  the  case  cannot  be  removed.  ^^  An  allegation  in 
the  petition  that  the  case  is  susceptible  of  division  is  an  al- 
legation of  law.  ^' 

1  Ex  parte  Andrews,  40  Ala.  639. 

2  Ex  parte  Andrews,  43  Ala.  639. 

3  Fields  ▼.  Lamb,  Deady,  430;  Bixby  v.  Coose,  8  Blatchf.  73;  Dart  ▼. 
Walker,  43  How.  Pr  29. 

4  Allen  t.  Ryenon,  2  DilL  501;  Blxby  t.  Oouse,  8  Blatchf.  73. 

5  Sewing  Macb  Go's  Case,  18  WmII.  533.  S.  O  .  110  Mass.  70;  McGinnity 
▼.  White.  3  DiU.  330;  Field  v  Lownedale.  Deady,  283. 

6  Merwin  y.  Wexel,  49  How  Pr.  115. 

7  Lewis  y.  White.  7  Ch.  L  N.  116. 

8  Field  y  Lownsdale.  Deady,  283. 

9  Stewart  y.  Mordecai,  40  Ga  1. 

10  McOinnity  y.  White.  3  Dill.  359;  Wormser  y.  Dahlman.  57  How. 
Pr.  28A. 

11  Hodgkins  y  Hayes.  9  Abb  Pr.  N.  S.  87:  D»rst  y  Bates,  51  lU  439; 
Burch  y  Dnyenport  &  St  PR  Co..  46  Iowa.  449;  Washington  A.  &  O.  R. 
Co  y.  Alexandria  &  W.  R  Co. .  19  Gf&tt.  592. 

12  North  RIy.  S.  Co.  y.  Hoffman,  5  Johns.  300;  Williams  y.  Price,  5 
Munf  507 

13  Leyj  y.  O'Neil.  14  Abb.  Pr.  N.  S.  6a 

§  96  8.  Inseparable  controversy  mot  removable. 
— ^An  action  to  establish  a  will,^  or  to  probate  a  will;'  or 
to  contest  a  will;'  is  a  single  and  indivisible  controversy; 
or  a  suit  to  set  aside  a  deed  obtained  by  fraud,  and  to  set 
aside  a  subsequent  deed  and  lease  ;^  or  a  suit  to  close  up  a 
partnership  where  the  main  dispute  is  about  its  existence;^ 
or  a  bill  by  one  partner  to  recover  from  othere  for  an  ac- 
count of  the  proceeds  of  the  sale  of  firm  property;^  or  a 
suit  to  reach  the  entire  property  of  a  limited  partnership 
and  to  declare  certain  judgments  against  it  void;^  or  an 
action  on  a  partnership  obligation;^  or  a  bill  by  a  stock- 
holder against  his  own  and  another  corporation  to  which 
it  has  been  leased,  to  set  aside  the  lease;'  or  a  suit  by  a 
citizen  of  one  State  against  three  corporations,  of  otlier 
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States,  to  obtain  restoration  of  property  oonveyed  by 
plaintiffs  answer  to  one  of  the  foreign  corporations;^^  or 
an  action  against  a  corporation  ani  adverse  claimants,  to 
establish  a  claim  to  shares  of  stock;^^  or  an  action  by  an 
assignee  of  an  insolvent  debtor  to  compel  assignment  to 
him  of  corporation  stock  belonging  to  the  debtor;^^  or  a 
suit  to  restrain  coanty  officials  from  collecting  a  tax  to 
pay  bonds;''  or  a  creditor's  bill  to  subject  incumbered 
property  to  payment  of  a  judgment  and  distribution 
among  lien-holders;^^  or  a  suit  to  set  aside  a  seneral  as- 
signment bv  separate  creditors  of  the  assignor;'^  or  an  ac- 
tion on  a  bond,  one  defendant  being  pnncipal  and  the 
others  sureties;'^  or  a  bill  for  the  assignment  of  dower, 
against  a  corporation  of  the  same  State  as  complainant 
and  against  citizens  of  another  State  its  immediate  grant- 
ors ;^^  IS  an  inseparable  controversy.  Or  a  trustee  under  a 
mortgage,  whicn  intervenes  in  an  action  between  citizens 
of  other  States  to  foreclose  another  mortgage,  merely 
to  contest  the  priority  of  the  liens,  has  no  such  separable 
controversy  as  will  permit  a  removal  to  a  Federal  court.^^ 
Where  a  lessee,  instead  of  defending,  sets  up  by  bill  mat- 
ters which  could  have  been  pleaded  in  ejectment,  it  does 
not  constitute  a  separate  controversy,  though  the  formal 
parties  are  different.  ^^  The  fact  that  in  order  to  obtain  a 
mechanic's  lien  against  the  property  of  the  company,  the 
plaintiff  is  required  to  show  that  he  fi  ed  a  notice  of  his 
lien  in  the  proper  county  on  the  proper  time,  in  addition 
to  showing  that  he  is  entitled  to  a  judgment  against  the 
contractor,  does  not  make  the  controversies  separable.^ 

1  Anderson  t.  Appleton,  32  Fed.  Rep.  855. 

2  FraaerT.  Jennison,  106  U.  S.  191. 

3  Reed  t.  Beed,  31  Fed.  Rep.  49. 

4  Miller  ▼.  Sharp,  37  Fed.  Bep.  161. 

5  Shainwald  T.  Lewis,  108  U.  S.  158. 

6  Gearin  v.  Homer,  36  Fed.  Rep.  130. 

7  Graves  v.  Corbin.  132  XT.  S.  571. 

8  Woodrum  v.  Clay,  33  Fed.  Rep.  897. 

9  East  Tenn.  eto.  R.  Co.  ▼.  Grayson,  119  U.  S.240. 

10  Yinal  v.  Continental  C.  &  I.  Co.,  33  Fed.  Rep.  67a 

11  Rogers  v.  Van  Nortwick,  45  Fed.  Rep.  513. 

12  Weller  t.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  Rep.  880. 

13  A'^derson  v.  Bowers,  40  Fed.  Rep.  708. 

14  FideUty  Ins.  T.  &  S  D.  Co.  ▼.  Huntington,  117  U.  &  280. 
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15  Beineman  t.  Ball.  33  Fed.  Bep.  692. 

16  Western  U.  TeL  Co.  ▼.  Brown,  32  Fed.  Bep.  337. 

17  LaidlyT.  Huntington.  121  U.S.  179. 

18  Be  San  Antonio  &  A.  P.  B.  Co..  ii  Fed.  Bep.  145. 

19  Bidunond  etc  B.  Go  ▼.  Fiudley,  32  Fed.  Bep.  641. 

20  Ames  ▼.  Ohioago  etc.  B.  Co..  39  Fed.  Bep  881. 

§  96  t.  Decisions  under  Act  of  1875.— The  coi^ 
troversy  must  be  wholly  between  citizens  of  different  States 
to  give  the  risht  to  remove.^  Congress  did  not  intend  to 
confer  the  ri^t  where  a  citizen  of  a  S:ate  other  than  that 
in  which  suit  is  brought  is  united  with  one  who  is  a  citizen 
of  the  latter  State;^  so  in  a  bill  to  foreclose  a  mortgage;^ 
or  to  redeem  from  a  mortgage  sale.^  So  the  purchaser  of 
an  equity  of  redemption  cannot  remove  if  mortgagor  and 
mortgagee  are  citizens  of  the  same  State;^  and  so  where 
a  judgment  creditor  intervenes.'  Where  the  suit  em- 
braces  a  single  individual  controversy,  one  party  oannot 
remove  if  the  other  party  consists  ,of  residents  and  non- 
residents;^ so  of  a  bill  for  a  specific  performance;^  or  a 
bill  to  dissolve  a  corporation;^  or  where  the  owner  elects 
to  bring  an  action  for  a  conversion;^^  or  if,  in  the  eoutest 
of  a  will,  or  in  a  suit  to  annul  a  will,  necessary  parties 
joined  are  residents  and  non-residents.^^  If  a  stockholder 
disputes  the  rights  of  both  claimants,  and  one  is  a  citizen 
of  another  State,  the  case  cannot  be  removed.  ^^  A  suit  to 
recover  land  where  the  real  parties  are  claimants,  and 
damases  are  demanded  of  non-residents,  cannot  be  re- 
moved.^' If  substantial  relief  is  asked  against  a  party 
who  is  a  citizen  of  the  same  State  as  plaintiff,  the  cause 
cannot  be  removed. ^^  Where  non-residents  sued  out  at- 
tachments, and  these  were  followed  by  other  attachments 
by  resident  creditors,  the  non-residents  cannot  remove 
the  cause.  '^  Where  less  than  all  the  plaintiffs  or  defend- 
ants seek  to  remove,  they  must  be  citizens  of  different 
States,  and  the  controversy  must  be  wholly  between 
them;^'  for  unless  the  original  controversy  is  between 
citizens  of  different  State.s,  the  case  is  not  removable;^^ 
80  a  judgment  creditor  cannot  remove  a  cause  where  the 
controversy  is  between  citizens  of  the  same  State.  ^^  If 
ci>mplainant  and  some  of  the  defendants  are  citizens  of  the 
same  State,  the  cause  cannot  be  removed;^*  even  where 
one  defendant  is  a  citizen  of  the  State,  it  cannot  be  re- 
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moved.^  Where  action  is  brought  against  several  de- 
fendants, only  one  of  whom  is  a  citizen  of  the  State,  the 
right  as  to  the  subject-matter  does  not  attach  under  the 
first  clause,  nor  under  the  second  clause,  because  there  is 
no  severable  controversy.*^  Where  parties  on  both  sides 
are  necessary  to  the  claims  of  one  of  the  parties,  the  cause 
is  not  removable;^  and  even  under  the  judiciary  act,  if 
an  indispensable  party  is  a  citizen  of  the  same  State  with 
the  plaintiff,  jurisdiction  would  be  defeated;^' so  a  stock- 
holder cannot  remove  a  cause  to  have  stock  issues  declared 
void.*^  Heirs  and  devisees  of  the  debtor  are  necessary 
parties  to  a  bill  to  subject  real  estate  of  the  debtor  to  the 
satisfaction  of  his  debts;^  but  a  widow  who  has  renounced 
her  rights  under  a  will  is  not  a  nrcessary  party  in  a  suit 
to  annul  the  will;^*  yet  the  executors  are,  if  they  are 
trustees  to  the  parties  seeking  to  avoid  the  will.*^  A  bill 
in  equity  to  establish  a  resulting  trust  in  land  in  posses- 
sion of  a  mortgagor  is  not  removable  where  defendants 
are  inseparable ;**  so  One  or  more  of  several  trustees  can- 
not remove;^-^  and  the  beneficiary  of  a  trust  is  a  necessary 
party.  ^  Where  the  bill  asserts  the  obligation  of  a  bond, 
or  an  interest  covenant  against  obligor,  he  is  a  necessary 
party.  ^^  A  bank  is  a  necessary  party  in  a  suit  by  the 
widow  for  the  monej'  of  her  husband  held  on  deposit ;'''  so 
the  next  friend  of  a  femme  covert  is  a  necessary  party, ^ 
An  action  to  enforce  a  joint  liability  cannot  be  removed;^ 
80  of  an  action  brought  against  joint  tort-feasors,  one  being 
a  resident  and  the  other  a  non-resident.**  ^Tiere  an 
action  or  suit  is  brought  against  several  parties,  some  of 
whom  are  and  some  are  not  citizens,  and  the  interests  of 
some  who  are  not  citizens  of  the  same  State  as  plaintiff 
are  so  distinct  as  to  be  separable  from  the  main  contro- 
versv,  and  determinable  in  a  separate  suit  or  action,  such 
parties  may  have  a  removal  to  the  Federal  courts  of 
such  separable  controversy.^'  In  the  Removal  Act  of 
1875,  "separate  controversy"  and  "separable  cause  of 
action"  are  not  synonymous  terms.  To  entitle  a  party  to 
a  removal,  there  must  exist  a  distinct  cause  ( f  action,  in 
respect  to  which  all  the  necessary  parties  on  one  side  are 
citizens  of  different  States  from  those  on  the  other.  ^^  If 
the  Federal  courts  find  that  there  is  no  controversy  wholly 
between  citizens  of  different  States   that  can  be  fully  de- 
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termined  as  between  them,  the  cause  will  be  remanded  to 
the  State  court. '^  After  trial,  reversal,  and  remand  for  a 
new  trial,  it  is  too  late  to  remove  on  the  ground  of  separa- 
ble controversy.^*  Separate  answers  to  one  cause  of  action 
do  not  constitute  separate  controversies,^  evenif  thev 
raise  separate  issues."*^  A  separate  defense  by  one  defend- 
ant in  a  joint  suit  against  him  and  others,  upon  a  joint,  or 
a  joint  and  several,  cause  of  action,  does  not  create  a 
separate  controversy.  *'  Allegation  of  defendants  that  each 
acted  separately  on  his  own  account,  and  not  jointly,  does 
not  divide  the  suit  into  separate  controversi€«.^  When 
one  of  several  defendants  in  a  suit  on  a  joint  causo  of 
action  loses  his  right  to  remove  the  action  into  a  circuit 
court  by  fuling  to  make  the  application  in  time,  the  ri^ht 
is  lost  as  to  all.**^  Where  a  plaintiff  has  a  cause  of  action 
against  two  defendants,  one  a  citizen  of  the  same  State, 
the  other  a  citizen  of  another  State,  and  where  the  proof 
is  the  same  against  both,  and  the  same  judgment  is  to  be 
rendered  against  both,  it  is  not  a  divisible  or  separate  con- 
troversy, and  therefore  cannot  be  removed  into  a  Federal 
court  upon  the  application  of  the  non-resident  defendant, 
on  the  ground  alone  of  citizenship.^  Where  a  certain 
corporation  is  not  only  a  proper,  but  a  necessary,  party 
to  an  indivisible  controversy,  the  suit  is  not  removable, 
its  citizenship  being  identical  with  that  of  certain  of  its 
co-defendants.^'  No  separable  and  removable  controversy 
is  presented  b^  a  foreclosure  suit,  where  the  rights  of  all 
parties  are  intimately  blended  with  the  foreclosure,  and  all 
depend  on  one  final  decree.  ^^  Where  one  claiming  title  to 
re^  estate  under  a  trust  deed,  files  a  bill,  setting  up  that 
her  title  is  superior  to  that  of  trustee,  or  the  rights  of  the 
holder  of  the  notes  secured  by  the  trust  deed,  the  trustee  is 
an  indispensable  party  to  the  suit,  and  the  holder  of  the 
notes  cannot,  on  the  ground  of  his  own  citizenship,  re- 
move the  cause  from  the  State  to  the  Federal  court,  the 
trustee  being  a  citizen  of  the  same  State  with  the  com- 
plainant.^ Where  plaintiff's  complaint  demanded  a  sep- 
arate account  from  each  of  several  trustees  of  a  mining 
company,  whom  plaintiff  charged  with  having  improp- 
erly divided  among  them  profits  realized  from  stock, 
there  was  as  to  each  trustee  a  separable  controversy.^' 
Creditor's  bill  to  subject  encumbered  property  to  pay- 
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ment  of  his  judgment,  by  sale  and  distribution  of  pro- 
ceeds, among  lien-holders,  creates  no  separable  contro- 
versy.^ Attaching  creditors  of  L.,  who  had  joined  as 
defendants  in  a  suit  to  set  aside  certain  judgments  obtained 
against  L.  by  confession,  were  necessary  parties  to  a  con- 
troversy between  the  plaintiff  and  L.,  and  as  they  were 
citizens  x>f  the  same  State  with  L.,  the  cause  coald  not  be 
removed  to  the  Federal  court.  ^^  A  suit  charging  a  corpo- 
ration and  its  individual  servants  with  polluting  a  stream, 
does  not  present  a  separable  controversy.^^  In  A.'s  suit 
against  B.,  for  rent,  asserting  a  lessor's  lien  on  all  the  ef- 
fects found  on  the  plantation,  C.  intervened,  claiming  to 
own  part  of  the  effects,  and  praying  that  the  contract  be- 
tween A.  and  B.  be  decreed  to  be  a  mere  mortgage,  giving 
A.  no  ownership,  and  it  was  held  that  there  was  no  sepa- 
rable controversy,**  Where,  to  a  controversy  between 
citizens  of  the  same  State,  a  citizen  of  another  State  is 
made  a  party  only  for  the  purpose  of  cutting  off  a  junior 
lien,  he  cannot  have  the  cause  removed.  There  is  no  sep- 
arable controversy  as  to  him.^  Where  both  appellees  and 
all  the  appellants  except  one  were  citizens  of  Texas,  and 
that  one  was  the  partner  of  the  two  others,  held,  that  an 
action  against  the  firm  for  conversion  could  not  be  trans- 
ferred to  the  United  States  courts.^*  An  action  against 
three  railroads  for  breach  of  contract,  entered  into  by 
them  jointly,  is  not  transferable  to  a  Federal  court  where 
one  of  them  was  a  citizen  of  the  State  where  the  action 
was  brought.*^  When  all  the  heirs  are  indispensable 
parties  defendant  to  a  suit  to  subject  their  ancestors'  land 
to  his  debt,  there  is  no  separable  controversy  within  the 
removal  acts,  as  between  plaintiff  and  one  of  the  heirs.  *^ 
If  plaintiff  elects  to  sue  all  the  defendants  for  a  tort,  it 
will  be  deemed  so  far  an  inseverable  controversy  that 
a  part  only  of  the  defendants  cannot  remove  the  cause 
into  the#  Federal  court.  *^  Where  the  action  sounds 
in  replevin,  and  is  against  the  defendants  jointly,  there 
cannot  be,  as  between  one  of  them  and  the  plaintiff, 
such  a  separable  controversy  as  entitles  that  defendant 
to  a  removal  to  the  Federal  court.^'  In  determining 
whether  an  equity  suit  is  properly  removable  from  a 
State  to  a  Federal  court,  on  the  ground  of  diversity  of 
citizenship,  the  interests  of  the  parties  thereto  are  to  be 
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considered,  irrespective  of    their    nominal    attitude,   as 

Slainti£f8  or  defendants,  and  sach  classification  should 
etermine  the  fact  of  a  removable  or  non- removable  con- 
troversy.^ A.,  of  Wisconsin,  sued  in  equity  in  the  State 
court  B.  of  Wisconsin  and  C.  of  New  x  ork.  C.  filed  a 
counter-claim,  which  raised  a  separable  controversy  be- 
tween him  and  A.  Held^  that  the  suit  was  not  removable 
to  the  Federal  court,  the  Federal  court  practice  not  rec- 
ognizing a  counter-claim,  but  only  a  cross-bill.^  In  suit 
by  city  to  vacate  franchise  granted  by  it,  a  mortgagee  of 
the  franchise  asked  to  be  admitted  as  a  party,  he  beinfl;  a 
resident  of  another  State.  On  his  subsequent  application 
for  removal,  it  was  held  that  there  was  no  separable  con- 
troversy which  was  removable.'*  Attempt  oy  divorced 
woman  to  enforce  alimony  out  of  laud  of  her  husband's 
heirs,  presents  no  separable,  anl  therefore  removable, 
controversy,  as  between  her  and  any  one  of  the  heirs.  ^ 
Where  contractors  are  made  parties  to  a  suit  brought  by 
subcontractors  to  enforce  the  mechanics'  lien,  it  does  not 
make  it  a  separable  controversy  within  the  Act  of  1887.^^ 
Where  a  party  claiming  a  fir^t  lien  makes  other  lienors 
parties  defendant,  one  of  whom  files  a  cross-bill  and  makes 
the  other  a  party,  presents  a  controversy  involving  only 
the  question  of  priority  of  liens,  and  is  not  a  separable 
controversy.^  An  action  on  a  partnership  obligation  is 
not  separable.^  Where  the  whole  case  depends  on  the 
question  of  title  between  citizens  of  New  York  and  citi- 
zens of  other  States,  and  the  case  as  to  the  other  defend- 
ants is  a  mere  adjunct  of  the  principal  dispute,  it  is  not 
removable.*^ 
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§  96  m  Joint  action  not  separable.  —  Where 
there  is  a  joint  cause  of  action  against  several  defendants 
there  is  no  separable  controversy.^  So  an  action  on  a 
bond  against  principal  and  sureties  is  a  single  controversy.^ 
If  plaintiff  has  a  joint  cause  of  action,  or  if  joint  and  sev- 
eral is  declared  on  jointly,  defendant  cannot  by  tendering 
separate  issues,  create  separate  controversies,  so  as  to  au- 
thorize a  removal  .^  Where  parties  having  several  and  dis- 
tinct interests  elect  to  join  in  a  sinsle  cause  of  action  to 
enforce  an  obligation  common  to  all,  the  case  in  respect 
to  removal  on  the  ground  of  citizenship  is  the  same  as  if 
they  had  been  compelled  to  unite.  ^  So  an  action  against 
heirs  to  subject  lands  to  payment  of  alimony,  is  but  a  sin- 
gle  controversy.^  In  an  action  by  separate  judgment 
creditors  to  set  aside  the  assignment,  the  only  issue  being 
fraud,  no  separable  controversy  is  preuented.^  In  cases 
of  accounting  by  trustee,  all  the  beneficiaries  are  joint 
expectants  and  there  can  be  n<>  separable  controversy, 
and  consequently  one  cannot  remove  the  cause.  ^  But 
where  the  bill  demands  a  joint  and  several  accounting  the 
rule  is  otherwise.  ^  Where  all  the  defendants  are  directly  in- 
terested in  the  relief  sought  it  cannot  be  severed  as  to  one.^ 
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96  V.  In  cases  of  joint  torts. — In  torts  against 
several  defendants,  the  authorities  are  not  entirely  har* 
monious,  for  it  has  been  held  that  one  may  remove  the 
cause  as  severable;^  while  in  others  they  have  been  held 
inseverable.^  The  fact  that  judgment  may  be  rendered 
against  a  part  of  the  defendants  only  does  not  divide  a 
joint  action  in  tort  mto  separate  parts,  any  more  than  it 
does  a  joint  action  on  contract.^  An  action  brought  in  a 
State  court  against  two  jointly  for  a  tort  cannot  be  re- 
moved by  either,  althoagh  defendants  have  pleaded  sev- 
erally, and  plaintiff  might  have  brought  action  against 
either  alone.  ^  An  action  of  trespass  against  a  sheriff  is 
not  separable  so  as  to  be  removable  in  respect  tointerv^n- 
ors  jointly  liable.^  A  declaration  which  charges  two  cor- 
porations with  having  jointly  trespassed  on  plaintiff's  land 
does  not  show  a  separable  controversy.*  The  fact  that 
the  plaintiffs  may  not  be  able  to  mamtain  their  action 
as  against  all  of  the  defendants  does  not  make  a  separable 
controversy  in  favor  of  any  one  of  them.^ 
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§  96  w.  Separate  defenses  do  not  create  sepa- 
rate controversies. — A  separate  controversy  is  not  in- 
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troduced  into  the  case  by  separate  defenses  to  the  same 
cause  of  action.  ^^  Separate  defenses  do  not  create  separate 
controversies,  within  the  meaning;  of  the  Kemoval  Act.^ 
So,  in  a  sait  against  joint  contractors  or  joint  trespassers, 
one  cannot  remove  the  cause  merely  because  he  alleges  in 
his  defense  that  he  is  not  jointly  interested.^  A  creditor's 
bill  to  obtain  distribution  among  lien-holders,  although 
the  defenses  are  separate,  presents  but  a  single  con- 
troversy.* 
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Antonio  &  A.  P.  R.  Co..  44  Fed.  Rep.  145;  Ames  ▼.  Chicago.  8.  F.  &  C.  R. 
Co..  39  Fed.  Rep.  881. 

3  Little  T.  Giles.  118  U.  8.  596. 

4  Fidelity  Ins.  Co.  v.  Huntington,  117  U.  8.  280. 

§  96  X.  Ancillary  proceedings. — A  suit  brought 
to  enjoin  a  suit  at  law  is  only  ancillary;^  so  proceedings  in 
garnishment  are  ancillary.^  Proceedings  in  garnishment 
process  are  ancillary,  and  garnishees  are  not  parties  to 
the  suit.'  The  rights  (>i  applying  creditors  are  merely 
incidental  to  the  action,  and  tne  court  will  exercise  juris- 
diction over  them.^  If  supplementary  proceedings  are 
inseparably  connected  with  the  original  judgment  or  de- 
cree, they  cannot  be  removed;  but  it  is  otherwise  where 
they  are  a  mere  mode  of  procedure  or  relief,  involving  an 
independent  controversy  with  new  or  different  parties.^ 
Where  judgment  was  obtained  against  three  defendants 
jointly,  one  of  whom  was  a  resident,  to  show  cause  why 
ihey  should  not  be  bound  by  the  judgment,  it  is  not  a  new 
action,  but  further  proceedings  in  an  old  one.*  If  a  per- 
son has  only  an  iucidental  interest  growing  out  of  the 
litigation,  he  cannot  remove.''  Where  the  whole  case  i-» 
between  citizens  of  the  same  State  it  is  not  removable  for 
diversity  of  citizenship  of  the  parties  to  an  auxiliary  of 
the  main  dispute;^  and  by  a  parity  of  reasoning,  when 
the  defendant,  the  real  party  in  interest,  is  a  citizen  of 
another  State,  the  right  of  removal  may  not  be  denied 
on  the  ground  that  another  defendant,  a  mere  garnishee. 
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has  same  citizenship  as  complainant.^    A  proceeding  to  de- 
termine  the  ownership  of  property  levied  on  under  an  ex- 
ecution is  not  removable  to  the  Federal  court.  ^^    The  claim 
is  but  an  incident  to  the  main  proceeding  and  cmnot  be 
detached  from  it.     If,  however,  the  claim  is  to  property 
levied  oa  under  attachment,  and  the  attachment  is  re- 
moved, the  claim  goes  with  it.^^    A  garnishment  proceed- 
ing is  not  such  a  controversy  as  can  be  removed,  separate 
from  the  principal  action,  to  the  Federal  court  on  the 
ground  of  citizenship.  ^^    Pending  a  suit  for  the  foreclosure 
of  a  mortgage,  plaintiff  amended  by  asking  for  a  reforma- 
tion of    the  mortgage  in  certain  technical  particu  ars. 
Held,  that  the  prayer  for  a  reformation  was  merely  inci- 
dental to  the  main  object  of  the  suit,  and  did  not  create 
a  separable  controversy  witliia  the  meauiitg  of   the  re- 
moval act."    A  contest  involving  the  removal  of  an  ex- 
ecutor, and  the  appointment  of  another,  is  not  removable 
to  the  Federal  court.     It  is  a  mere  incident  to  the  settle- 
ment of  the  succession.    Nor  has  the  Federal  court  concur- 
rent juiisdiction  with  the  State  court  of  such  a  contest.  ^^ 
A  supplementary  proceeding,  inseparably  connected  with 
the  original  decree,  is  not  removable  to  the  United  States 
court.  ^^    But  a  suit  by  a  judgment  creditor  to  subject 
land  in  the  name  of  the  debtor's  brother  to  the  payment 
of  the  judgment,  on  the  ground  that  the  purchase  price  of 
the  land  was  paid  by  the  debtor,  is  not  supplementary  or 
auxiliary  to  the  original  suit.  ^^    A  suit  merely  auxiliarv 
to  the  original  action  cannot  be  removed  by  the  plaintiff 
to  the  circuit  court  of  the  United  States  from  a  State 
court  under  the  Act  of  Congress  of  1867.^^    It  cannot  en- 
tertain jurisdiction  of  a  proceeding,  even  between  citizens 
of  different  States,  that  is  merely  ancillary  to  a  suit  be- 
tween the  parties  pending  in  a  State  court,  when  the  re- 
lief sought  may  be  obtained  by  application  to  the  State 
court.  ^^    Nor  where  the  gravamen  of  the  bill  is  that  there 
was  such  a  want  of  parties,  process,  and  other  steps  as  to 
make  the  decrees  in  the  original  case  void.     In  such  case, 
there  is  a  complete  remedy  at  law.^"* 

1  The  Oortes  Co.  t.  Thatmhaaser.  9  Fed.  Bep.  226;  Chittenden  v. 
State.  9  Fed.  Bep.  226;  Clark  v.  Opdyke.  17  N.  Y.  Super.  383. 

2  Pratt  T.  Albright,  9  Fed.  Bep.  634. 

3  Cook  V.  Whitney,  3  Woods,  715. 

4  N.  Y.  Silk  M anuf .  Co.  v  Second  Nat.  Bank,  10  Fed.  Bep.  201 
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5  Buford  V.  Strother,  10  Fed.  Bep.  406.    See  Webber  Vy  Humphreys,  5 
Dill.  223:  Chapman  t,  Barger,  4  Dili  557. 

6  Fairchild  ▼.  Durand.  8  Abb.  Pr.  305. 

7  ElliBT.  Si8S0n,llFed.  Bep.353. 

8  Corbin  ▼.  Van  Bnmt.  105  U.  S.  576;  Ellis  ▼.  Siason.  11  Bias.  187. 

9  Baoon  v.  Bives.  106  XT.  8.  713. 

10  Flash  y.  Dillon,  22  Fed.  Bep.  L 

11  Hochstadter  v.  Harrison.  71  G&  21. 

12  Pratt  ▼.  Albright.  10  Biss.  511;  Poole  ▼.  Thatcher,  deft..  19  Fed.  49. 

13  Winchell  v.  Coney.  27  Fed.  Rep.  482. 
11  Bumside's  Succession,  94  La.  An.  728. 

15  Wolcott  v.  Aspen.  M.  &  S.  Co..  34  Fed.  Bep.  821. 

16  Ka^mazoo  Wagon  Co.  t.  Snayely.  34  Fed.  Bep.  823 

17  First  Nat.  Bank  of  Alexandria  ▼.  TumbuU.  83  U.  S.  190. 
13  Hazard  ▼.  O'Bannon,  33  Fed.  Bep.  220. 

Id    Yeatman  ▼.  Bradford.  44  Fed.  Bep.  536. 

$  96  y.    Matters  auxiliary  are  inseparable. — 

Matters  auxiliary  to  the  cause  of  action  set  forth  in  the 
original  libel  or  bill  may  be  included  in  the  cross  suit  and 
no  others;  as  the  cross  suit  is,  in  general,  incidental  to 
and  dependent  upon  the  original  suit.^  The  filine  of  a 
cross-bill  is  not  tne  commencement  of  a  new  suit,  out  a 
mode  of  defense,  and  the  relief  sought  is  that  to  which 
the  party  became  entitled  upon  the  tiling  of  the  bill  and 
relates  back  to  the  commencement  of  that  suit.^  It  is  in- 
separable from  the  original  suit,  both  together  constitut- 
ing one  cause. ^  Where  the  circuit  court  has  jurisdiction 
of  the  original  bill  it  has  jarisdiction  of  the  cross-bill 
without  reference  to  citizenship.^  Where  the  court  has 
acquired  jurisdiction  by  reason  of  citizenship,  a  cross-bill 
is  treated  as  ancillary  to  the  main  cause  properly  before 
the  court. ^  Parties  sued  in  equity  cannot,  by  cross  bill 
against  the  other,  litigate  their  aisputes  inter  aeae.^  After 
dismissal  of  the  original  bill,  where  affirmative  re- 
lief is  sought  by  a  cross-bill,  the  right  lo  m»ke 
a  final  decree  on  the  cross-bill  is  not  affected 
by  the  circumstance  that  plain tffT  and  defendant 
in  such  cross-suit  are  citizens  of  the  same  State.  ^ 
A  proceeding,  a  mere  continuation,  or  supplementary, 
where  jurisdiction  had  been  obtained  on  the  ground,of  citi- 
zenship, may  be  continued,  without  regard  to  citizenship.^ 
A  court  having  once  obtained  rightful  jurisdiction  of  the 
parties  can  retain  it  until  complete  relief  is  afforded  with- 
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in  the  ceneral  8r;ope  of  the  subject-matter  of  the  action.' 
It  will  decide  all  incidental  matters  necessary  to  enable  it 
to  make  a  final  determination  of  the  whole  controversy.^^ 
If  the  controversy  contains  any  equitable  features,  or  re- 
quires any  purely  equitable  relief  the  court  may  go  on  to 
a  complete  adjudication,  and  may  thus  establish  purely 
legal  rights  and  grant  legal  remedies  which  would  other- 
wise be  beyond  the  scope  of  its  inquiry.  ^^  So  in  cases  of 
discovery  the  suit  will  be  retained  to  atford  complete  re- 
lief (see  Sanborn  v.  Kittredge,  20  Vt.  632;  Handley  v. 
Fitzhugh,  1  A.  K.  Marsh.  ^);  as  to  decree  payment  of 
money  (see  Franklin  Ins.  Co.  v.  McCrea,  4  Greene  (Iowa), 
229;  Mays  v.  Taylor,  7  Ga.  238;  Sender's  App.  67  Pa. 
498;  Zetelle  v.  Myers,  19  Gratt.  62);  or  damages  in  a  suit 
for  specific  performance.  (See  Boyd  v.  Hunter,  44  Ala. 
705;  Corby  v.  Bean,  44  Mo.  379;  De  Bemer  v.  Drew,  39 
How.  Pr.  466;  Cuff  v.  Dorland,  65  Barb.  481;  1  Pom.  Eq. 
Jur.  169.  )^2 

1  The  Mayflower  t.  The  Dove,  91 U.  S.  385;  Ajxes  ▼.  Oarver.  58  IT.  S. 

595;  Shields  ▼.  Barrow.  58  U.  S.  145. 

2  Pierce  t.  Chace.  108  Mass.  260;  Oartwrlght  t.  Olork,  4  Met  104;  White 
T.  Buloid.  2  Paige,  lu4. 

3  E7e  y.  Louis.  91  Ind.  470;  Hall  Lumber  Co.  t.  Oustin.  54  Mioh.  524; 
CartwriRht  v.  Clark,  4  Met.  104;  Kemp  t.  Mackrell  3  Atk.  812;  DoDohoe 
V.  Mariposa  Land  &  Min.  Co  ,  6  Ceut.  L.  J.  487;  5  Sawy.  163;  Galatian  t. 
Erwin.  Hopk.  Ch.  59;  Ayres  t.  Carver.  58  U.  S.  595;  Slason  v.  Wright.  14 
Vt.  210. 

4  First  Nat.  Bankv.  Salem  Capital  F.  M.  Co..  31  Fed.  Rep.  580.  Contra, 
YemiersoiiT.  Leverett,  31  Fed.  Bep.  376. 

5  Bland  v.  Fleeman,  29  Fed.  Rep.  669. 

6  Vemierson  v.  Leverett,  31  Fed.  Rep.  376. 

7  Jesup  V.  Illinois  C.  B.  Co.,  43  Fed.  Rep.  483. 

8  Miller  v.  Rogers,  23  Fed.  Rep.  401. 

9  Ward  v.  Todd,  103  TJ.  S.  327;  McHan  v.  Ordway,  82  Ala.  463;  Robin- 
son V.  Rippey,  111  Ind.  112;  Central  Trust  Co.  v.  Wabash.  St.  L.  ft.  P.  £. 
Co.,  29  Fed.  Rep.  546. 

10  Otis  T.  Gregory,  111  Ind.  5D4;  Robinson  v.  Appleton,  121. 

11  Crane  v.  Bunnell,  10  Pai?e,  333;  Varet  v.  New  York  Ins.  Co..  7  Paige, 
560;  Carpenter  v.  Osbom,  102  X.  Y.  552;  quoting  1  Pom.  Eq.  Jur.  168.  See 
King  V.  Baldwin.  17  Johns.  384;  Rathbone  v.  Wairen.  10  Jo^s.  596;  Haw- 
ley  V.  Cramer,  4  Cowen.  717:  Bradley  v.  Bosley.  1  Barb.  Ch.  225:  Billups  v 
Sears.  5  Gratt.  31;  Rust  v.  Ware,  6  Gratt.  50;  Parker  v.  Kelly,  10  Sme<tes  Ik 
M.  184;  Jesus  College  v.  Bloome,  3  Atk.  262, 263;  Ambl.  54rRylev.  Haegie. 
1  Jac.  &  W.  234  237;  CarUsle  v.  Wilson.  13  Ves.  Jr.  276.  278.  279;  Adley  v! 
Whitstable  Co.,  17  Yes.  Jr.  315.  324;  Pearce  v.  Creswick.  2  Hare.  286,  296- 
Mackenzie  v.  Johnston,  4  Madd.  373;  Martin  v.  Tidwell,  36  Ga.  832.  St5: 
Walker  v.  Morris,  14  Ga.  323;  Keeton  v.  Spradling,  13  Mo.  321:  State  v,  Mo- 
Kay,  43  Mo.  594,  598;  Pope  v.  Solomons,  33  Ga.  541,  545    Gilliam  v.  Chan- 
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eeUor,  43  BUbb.  437;  Carlisle  ▼.  Cooper.  21  N.  J.  Eq.  676;  People  v.  Chloago, 
63111.424. 
12   Sharon  t.  Terry  (Cal.),  13  Sawyer.  387. 

96  z.    Ancillary  jurisdiction  of  Federal  courts. 

After  a  Federal  court  has  acquired  jurisdiction  through 
the  existence  of  the  necessary  difference  of  citizenship 
between  the  original  parties,  ancillary  proceedings  may  be 
therein  instituted,  although  parties  upon  the  different 
sides  of  the  controversy  are  citizens  of  the  same  8tate, 
and  there  is  no  other  ground  of  Federal  jurisdiction.^  If 
necessary  to  protect  their  rights  parties  may  intervene, 
regardless  of  citizenship.'  A  substantial  Federal  question 
being  involved  in  the  case  at  the  outset,  its  elimination 
does  not  oust  the  court  of  jurisdiction.^  After  jurisdic- 
tion of  a  suit  has  once  attached,  a  Federal  court  may 
exercise  ancillary  jurisdiction,  without  regard  to  the  citi- 
zenship of  the  parties.^  It  is  not  divested  by  a  subsequent 
transfer  of  the  cause  of  action  by  which  the  controversy 
becomes  one  between  citizens  of  the  same  state.  ^  But  an 
ancillary  bUl,  filed  after  the  appointment  of  a  receiver, 
should  be  dismissed.^  A  circuit  court  has  jurisdiction  in 
a  suit  in  eqnitv  which  is  ancillary  to  an  action  at  law  of 
which  it  has  already  acquired  jurisdiction.^ 

1  Dnim  V.  Clarke.  33  U.  S.  1;  Clarke  ▼.  MathewBon,  37  XT.  S.  164;  Free- 
man T.  Howe.  65  U.  S  450;  Minnesota  Co  v.  St.  Paul  Co.,  69  XJ.  S.  609; 
Jones  V.  Andrews.  77  U.  S  327;  Krippendorf  v.  Hyde.  110  TJ.  S.  276;  Pac. 
R.  Co.  V.  Mo.  Pao.  R.  Co..  Ill  U.  S.  505;  Seymour  v.  PhilUps  &  C.  Con- 
struction Co.,  7  Biss.  460;  Christmas  v.  Russell.  81  U.  S.  69;  Foster.  Fed. 
Jur.  Acts,  15;  Thompson  v.  McReynolds.  29  Fed.  Rep.  657. 

2  Bland  v.  Freeman.  29  Fed.  Rep.  669;  Osborne  ▼.  Barge,  30  Fed. 
Rep.  805. 

3  Omaha  Horse  R.  Co.  y.  Cable  Tramway  Co.,  32  Fed.  Rep.  727. 

4  Stewart  v.  Dunham.  115  U.  S.  61. 

5  Jarboe  v.  Templar,  38  Fed.  Rep.  213. 

6  Mercantile  Trust  Co.  v.  Kenawha  &  O.  R.  Co.,  39  Fed.  Rep.  337. 

7  Dewey  ▼.  West  Fairmont  Gas  Coal  Co.,  123  U.  S.  329;  Krippendorf 
▼.  Hyde.  110  U.  S.  276;  Pacific  R.  Co.  ▼.  Miasouri  P.  R.  Co..  Ill  U.  S.  506. 

§  97*    On  8r**oiiitd  of  prejndlcef  or  local 

inflneiiGe.  And  where  a  suit  is  now  pending, 
or  may  be  hereafter  brought  in  any  State  court  in 
which  there  ia  a  controversy  between  a  citizen  of 
the  State  in  which  the  suit  is  brousrht  and  a  citi- 


§  97  a  PROCEEDINGS  FOR  REMOVAL.  274 

zen  of  another  State,  any  defendant,  being  such 
citizen  ofanother  State  may  remove  such  suit  into 
the  circuit  court  of  the  United  States  for  the 
proper  district,  at  any  time  before  the  trial  thereof, 
when  it  shall  be  made  to  appear  to  said  circuit 
court  that  fi*om  prejudice  he  will  not  be  able  to 
obtain  justice  in  such  State  court,  or  in  any  other 
State  court  to  which  the  said  defendant  may, 
under  the  laws  of  the  State,  have  the  right  on  ac- 
count of  such  prejudice  or  local  influence,  to  re- 
move said  cause;  provided,  that  if  it  further  ap- 
pears that  said  suit  can  be  fully  and  justly  de- 
termined as  to  the  other  defendants  in  the  State 
court,  without  being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to  the  suit  will 
be  prejudiced  by  a  separation  of  the  parties,  said 
circuit  court  may  direct  the  suit  to  be  remanded, 
so  far  as  relates  to  such  other  defendants,  to  the 
State  court,  to  be  proceeded  with  therein.  (Clause 
4  of  section  2  of  the  Act  of  March  3,  1887,  24  U. 
S.  Stats.  552,  as  corrected  August  13,  1888,  25  U. 
S.  Stats.  433;  covering  the  subject  of  subdivision  3 
of  the  Kev.  Stats,  section  639.) 

§  97  a.    Prejudice  and  local  influence  defined. 

The  prejudice  and  local  infiaence  mentioaed  in  the 
statute  is  not  merely  a  prejudice  or  infiueace  primarily 
existing  against  the  party  seeking  a  removal.  It  includes 
as  well  that  prejudice  in  favor  of  his  adversary  which 
may  arise  from  the  fact  that  he  is  long  resident  uid 
favorably  known  in  the  community.  The  element  of 
local  influence  implies  that  in  a  controversy  between  a 
stranger  and  resident  parties,  haviog  the  power  to  direct 
or  aid  in  the  direction  of  political  parties,  and  control 
the  selection  of  publio  officers,  the  former  may  be  at  a 
great  disadvantage,  if  not  powerless  to  assert  his  right. ^ 
A  construction  of  a  law  by  the  highest  State  court,  which 
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is  applicable  alike  to  all  persons,  does  not  constitute  such 
prejudice  or  local  influence  as  will  entitle  a  litigant  to  a 
removal  of  the  cause  to  the  Federal  court,  upon  the  al- 
leged ground  that  he  cannot  obtain  justice  in  any  State 
court.' 

1  Neale  v.  Foster,  31  Fed.  Bep.  53. 

2  Be  Breckenridge.  48  N.  W.  Bep.  142. 

§  97  b.  Bestriction  on  right  to  remove  under 
original  act. — The  provision  in  Rev.  Stats.,  sec.  639, 
subd.  2,  for  the  removal  of  a  separable  controversy,  and 
the  provision  in  the  third  subdivision  of  the  same  section, 
for  the  removal  of  causes  on  the  ground  of  local  prejudice, 
have  no  relation  to  each  other.  To  warrant  a  removal  un- 
der the  third  subdivision,  it  is  not  enough  that  there  may  be 
a  separable  controversy  between  parties  having  the  neces- 
sary citizenship.  The  Act  of  1875  did  not  chauge  this 
subdivision.^  The  provision  of  subdivision  2  as  to  separ- 
able controversies  does  not  apply  .'^  The  removal  of  a  cause 
from  a  State  court  on  account  of  prejudice  or  local  influ- 
ence, under  the  Act  of  1867,  as  re-enacted  in  subdivision 
3,  sec.  639  Revised  Statutes,  could  only  be  had  when  all 
the  parties  to  the  suit  on  one  side  are  citizens  of  different 
states  from  those  on  the  other;  that  the  language  of  the 
Act  of  1867,  on  which  such  decisions  were  based,  having 
been  copied  into  the  Act  of  1887,  the  same  construction 
must  be  given  to  the  latter  act;  that  while  the  original  com- 
plainants were  the  only  parties  plaintiff,  there  was  clearly 
no  right  of  removal  on  the  part  of  the  defendants  or  either  of 
them;  thatthe  joinder  of  co-complainant  ina  representative 
suit  in  no  way  changed  the  character  of  the  suit,  and  did 
n  ot  confer  upon  the  defendant  the  right  to  remove  the  suit.  ^ 
The  said  subdivisioa  of  the  Revised  Statutes,  sec.  639,  is 
repealed  l>y  sec.  6  of  the  Act  of  1887;  and  that  the  later 
act  is  not  unconstitutional,  although  by  the  removal  the 
circuit  court  obtains  jurisdiction  of  the  entire  cause. "* 
Where  the  plaintiff  is  a  citizen  of  Minnesota,  and  the 
defendant  is  a  corporation  of  Wisconsin  doing  business 
in  Minnesota,  the  circuit  court  for  the  district  of  Minne- 
sota has^  nnder  the  Act  of  Congress  of  1887,  original 
jurisdiction  of  the  controversy;  when  that  question  de- 
pends solely  on  the  fact  of  the  diverse  citizeniship  of  the 
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parties,  the  defendant  may  remove  the  case  on  the  ground 
of  local  prejudice.^ 

1  Cambria  Iron  Ca  v.  Ashbum,  118  XT.  S.  54;  Am.  Bible Soc  t.  Grore, 
101  U.  S.  611. 

2  Hancock  v.  Holbrook,  119  U.  S.  586;  Whelan  ▼.  N.  T.  L.  E.  &  W.  R. 
Ca  (Ohio)  35  Fed.  Rep.  849;  Myers  ▼.  Swann^lO?  U.  8.  546;  Grover  k  B. 
S.  M.  Co.  V.  Florence  8.  M.  Co..  85  U.  S.  553;  VannevarT.  Bryant.  88  U.  S. 
41:  Am.  Bible  Soc.  v.  Price,  110  U.  8.  61;  Jefferson  v.  Driver,  117  U.  3. 
m;  Gaines  v.  Fuentes.  92  U.  8. 10. 

3  Thouron  v.  East  Tennessee  V.  &  O.  R.  Co.,  38  Fed.  Rep.  673,  distin- 
guishing Whelan  t.  New  Yorketc.  R.  Co.  (Ohio).  35  Fed.  Rep.  849. 

4  Whelan  v.  New  York  etc.  R.  Co.  (Ohio),  35  Fed.  Rep.  849;  Malone 
Y.  Richmond  etc.  R.  Co.,  35  Fed  Rep.  25. 

5  Fales  t.  Chicago  M.  &  St.  P.  R.  Co..  32  Fed.  Rep.  673.  oTerruling 
Yuba  Co.  ▼.  Pioneer  Gold  Min.  Co.,  32  Fed.  Rep.  183;  8hort  t.  Chicago  M. 
&  Bt.  P.  R.  Co.,  34  Fed.  Rep.  225. 

§  97  c.    Whether  prejudice  or  local  influence 
act  is  repealed — Query  P — Whether  the  Act  of  1867 
has  been  repealed,  or  is  still  in  force,  is  as  yet  undeter- 
mined.    As  to  whether  sub-section  3  of  section  639  of  the 
Revised  Statutes  was  repealed  by  the  Act  of  1887,  it  has 
been  held  that  the  right  of  the  plaintiff  to  remove  still  ex- 
ists.^   Nor  did  the  later  act  repeal  so^  much  of  that  sec- 
tion as  is  necessary  to  carr^  the  provisions  of  said  sub-sec- 
tion into  effect.^    !Nor  did  it  chiuige  the  practice  where  a 
defendant  seeks  to  remove  a  cause  on  the  ground  of  prej- 
udice   or  local  influence.'     That  it  was  not   repealed 
seems  apparent  from  the  fact  that  the  cases  provided 
for  by  it  were  not  provided  for  by  the  Act  of   1875.* 
The  Act  of  March  3,  1887,  purports  to  be  amendatory  of 
that  of  1875,  **  and  for  other  purposes.  "*    If  there  be  any 
ambiguity  in  a  section  of  the  United  States  Revised  Stat- 
utes, resort  may  be  had  to  the  original  statute  from  which 
the  section  was  taken,  to  ascertain  what,  if  any,  change 
of  phraseology  there  is,  and  whether  such  change  should 
be  construed  as  changing  the  law.^ 

Conflicting  views. — ^That  the  act  of  March  3,  1887, 
section  2,  repeals  by  implication  sub-section  3  of  the  Re- 
vised Statutes,  section  639,  is  held  in  the  following  cases.'' 
While  appeals  by  implication  are  not  favored,  it  is  well 
settled  that,  where  two  acts  are  not  in  all  respects  repug- 
nant, if  the  latter  covers  the  whole  subject  of  the  earlier, 
and  embraces  new  provisions  which  plainly  show  l^at  it 
was  intended  as  a  substitute  for  the  first,  it  will  operate 
as  a  repeal.^    The  legislation  of  1887,  with  respect  to  prej- 
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ndice  and  local  influence,  was  intended  to  supersede 
entirely  the  Act  of  1867,  and  to  plant  the  matter  upon  a 
new  basin,  and  to  let  the  Act  of  1887  take  the  place  of 
that  of  1867.  • 

1  HIllB  T.  Bichmond  ft  D.  R.  Co.,  33  Fed.  Bep.  81;  Ffsk  v.  Henarle,  32 
Fed.  Re«).  417;  Speer,  Bern.  Causes,  72. 

2  Baltimore  etc.  B.  Co.  v.  Bates,  119  U.  S.  464. 

3  Fisk  V.  Henarle,  35  Fed.  Bep.  232. 

4  Baltimore  &  O.  B.  Co.  v.  Bates,  119  XT.  S.  464:  National  S.  S.  Co.  ▼. 
Tugman,  106  U.  8. 118:  Speer,  Bern.  Causes.  27,  74;  Brodhead  t.  Shoemak- 
er (Ga.),  41  Fed.  Bep.  618;  Cope  v.  Cqpe,  137  U.  S.  682;  McCool  v.  Smith. 
66  U.  S.  431;  Bowen  v.  Lease,  6  Hill.  SSI;  Ex  parte  Yerger.  75  XJ.  S.  85;  Fur- 
man  ▼.  Nichol,  75  U.  S.  44;  United  States  v.  Sixty-seven  Packages,  58  U. 
S.  85:  Bed  Rock  t.  Henry.  106  TJ.  S.  596:  Wood  v.  United  States.  41  U.  S. 
S62;  Chew  Heong  t.  United  States.  112  U.  S.  543. 

5  FIsk  ▼.  Henarle,  32  Fed.  Bep.  420. 

6  United  States  t.  Lacher,  134  U.  S.  624;  7  B.  B.  &  Corp.  L.  J.  514. 

7  Short  V.  Chicago  etc.  B.  Co.,  33  Fed.  Rep.  114;  Whelan  v.  New  York 
etc.  R  Co.  (Ohio).  35  Fed.  Bep.  849:  South  worth  t.  Beld.  36  Fed.  Bep. 
451;  Mlnnlck  y.  Union  Ins.  Co..  40  Fel.  Bep.  3d9.  Contra,  Fisk  y.  Hen- 
arle. 13  Sawyer,  38,  318.    See  King  y.  Comall,  106  U.  S.  396. 

8  Whelan  y.  New  York  etc  B.  Co.  (Ohio),  35  Fed.  Bep.  849;  Short  y. 
Chicago,  M.  &  St.  P.  B.  Co..  33  Fed.  Bep.  114;  Southworth  v.  Beld,  36  Fed. 
Bep.  4.51.  See  also  Baltimore  &  O.  B  Co.  y.  Bates.  119  U.  S.  464;  Ayers  y. 
Watson,  113  U.  S.  694;  Holland  v.  Chambers,  110  U.  S.  59;  Hyde  y.  Buble, 
104  U.  S.  407. 

9  Short  y.  Chicago.  M.  k  St  P.  B.  Co..  34  Fed.  Bep.  225;  Dillon.  Bern. 
Causes,  60;  Canal &0.  Sts.  B.  Co.  y.  Hart,  114 U.  S.  654. 

§  97  d.  Gheneral  restrictioxiB  which,  do  not  ap- 
ply under  this  clause. — The  restriction  as  to  suits  by 
assignees  does  not  apply  to  this  clause.^  The  face  that 
Congress  has  not  given  original  jurisdiction  to  the  circuit 
court  in  cases  of  local  prejudice  does  not  affect  its  juris- 
diction on  removal  by  non-resident  defendants.  ^ 

1  Claflin  y.  Insurance  Companies,  110  U.  S.  81;  Bell  y.  Noonan,  19 
Fed.  Bep.  225. 

2    Whelan  eta  y.  York  etc.  B.  Co.  (Ohio).  35  Fed.  Bep.  849.    But  see 
Thouron  y.  East  Tenn.  etc.  B.  Co..  38  Fed.  Bep.  673. 

§  97  e.  Restriction  as  to  amounts  in  controver- 
sy.— The  right  of  a  non-resident  defendant  to  remove  a 
cause  on  the  ground  of  prejudice  or  local  influence  is  con- 
fined to  cases  in  which  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  $2, 000.  ^ 
The  amount  in  controversy  is  not  an  element  of  remova- 
bility of  a  suit  on  the  ground  of  prejudice  or  local  influ- 
ence, under  the  act  of  1888.^  Courts  are  in  direct  conflict 
DE8T7  Bemovals.— 94. 
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on  the  question  whether  or  not,  on  motion  to  remand,  the 
amount  in  dispute  is  to  be  debermiued  by  the  plaintiff's 
demand,  or  by  defendant's  demand  where  he  sets  up  a 
counter-claim.^  Although  the  sum  soueht  to  be  recov- 
ered is  less  than  $2,000,  yet  if  the  defendant  interposes  a 
counter-claim  exceeding  that  sum,  the  suit  is  removable 
under  the  local  prejudice  clause  of  the  Act  of  Congress  of 
March  3,  1837.^  The  question  whether  a  suit  can  bo  re- 
moved into  the  circuit  court  on  the  ground  of  local  preju- 
dice, under  the  Act  of  Congress  of  March  3,  1887,  where 
it  involves  more  than  $500  or  less  than  $2,000,  has  elicited 
conflicting  opinions  in  the  different  circuits.^  A  motion 
to  remand  a  suit  on  the  ground  that  the  matter  does  not 
exceed  the  value  of  $2, 0(X)  has  no  merit,  where  the  peti- 
tion for  removal  alleges  that  the  value  is  more  than  that 
sum,  and  there  is  nothing  is  the  pleadings  to  show  that  it 
is  less.* 

1  Bierbower  v.  Miller  (Neb.).  9  L.  R.  A.  228;  Malone  v.  Richmond  etc. 
R.  Co.,  35  Fed.  Rep.  625;  Roraback  v.  Pennsylvania  Co.,  42  Fed.  Rep.  420. 

2  McDermott  v.  Chicago  etc.  R.  Co.  (Iowa).  38  Fed.  Rep.  529;  Fales  ▼. 
Chicago  etc.  R.  Co.,  32  Fed  Rep  673;  Speer,  Rem.  Causes,  sees.  35,  36. 

3  Whelan  v.  New  York  etc.  R.  Co.  (Ohio)  35  Fed.  Rep.  849;  Frishman 
T.  Insurance  Co  ,  41  Fed.  Rep.  449.  See  Clarkson  ▼.  Manson,  4  Fed.  Rep. 
257:  Falls  Wire  Manuf.  Co.  v.  Broderick,  6  Fed.  Rep.  654;  West  v.  Aurora 
73  U.  8.  139;  Ryan  v.  Bindley,  68  U.  8.  66;  Hilton  v.  Dickinson,  108  U.  8. 
165;  Bradstreet  Co.  v.  Higgins,  112  U.  S.  227;  New  York  I.  &  P.  Co.  v.  Mil 
burn  G.  &  M.  Co..  35  Fed.  Rep.  225. 

4  Carson  &  R.  Lumber  Co.  v.  Holtzclaw,  39  Fed.  Rep.  578. 

5  Frishman  ▼.  Insurance  Co.,  41  Fed.  Rep.  449.   8ete  Clarkson  t.  Man- 
son.  43  Fed.  Rep.  257. 

6  Langdon  t.  Hillside  Coal  &  Iron  Co.,  41  Fed.  Rep.  609. 

§  97  f.  Plaintiff  no  right  to  remove. — A  party 
who  has  brought  an  action  in  the  court  of  his  own  State 
against  a  citizen  of  another  State  cannot  remove  the  ac- 
tion to  the  United  States  circuit  court,  under  the  Act  of 
March  2,  1867.^  And  by  the  fourth  clause  of  the  Act  of 
March  3,  1887,  the  right  of  removal  is  restricted  to  the  de- 
fendant.^ But  a  non-resident  plaintiff  suing  in  the  State 
court,  against  whom  a  counter-claim  is  interposed,  is  a  de- 
fendant within  the  meaning  of  the  local  prejudice  clause 
of  the  Act  of  Congress  of  March  3,  1887,  limiting  the  right 
of  removal  to  a  defendant  who  is  a  citizen  of  another  State 
than  that  in  which  suit  is  brousrht.^  Under  Act  of  1875, 
sec.  3  of  the  Act  of  March  3,  1875,  does  not  permit  a  citi- 
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zen  of  the  State  in  which  sait  is  brought  to  make  the  ap- 
plication for  removal.^  Under  Act  of  1887,  plaintiffs  have 
no  right  of  removal  under  the  Act  of  March  3, 1887,  on  the 
ground  of  local  prejudice.^ 

1  Hurst  V,  Western  &  A.  B.  Co.,  93X1.  S.  71. 

2  Cenal  H.  S.  R.  Co.  t.  Hart,  111  U.  S.  634;  Spear,  Kern.  Causes^ 
73»74. 

3  Carson  &  R.  Lumber  Co.  v.  Holtzclaw,  39  Fed.  Rep.  578;  Walcott  ▼. 
Watson,  46  Fed.  Rep.  529. 

4  Aldrich  v.  Crouch,  10  Fed.  Rep.  335;  Babbett  v.  Clark,  103  U  S. 
606;  Gumee  ▼.  Brunswick  County,  1  Hughes,  270;  Murray  v.  Holden,  2 
Fed.  Rep.  740:  Forest  v.  Keeler,  17Blatcbf.  522;  Kerting  v.  American  Ole- 
ograph Co.,  10  Fed.  Rep.  17. 

5  Tullock  ▼.  Webster  County,  40  Fed.  Rep.  706.  See,  howerer,  Carson 
&  R.  Lumber  Co.  ▼.  i..  oitzclaw,  39  Fed.  Rep.  885. 

§  97  g.    The  right  based  on  adverse  citizenship. 

— The  right  to  remove  does  not  exist  where  the  contro- 
versy is  between  a  citizen  of  the  State  wherein  suit  is  pend- 
ing on  the  one  side  and  a  citizen  of  tha  same  State  and  a 
citizen  of  another  State  on  the  other  side.  ^  That  diversity 
of  citizenship  must  have  existed  at  the  time  the  action  was 
brought.-^  A  railroad  company  incorporated  in  a  State  in 
whose  courts  it  is  sued  by  a  citizen  thereof  cannot  obtain 
a  removal  into  the  United  States  circuit  court,  although 
it  was  previously  incorporated  in  another  State. ^  The 
party  in  whom  a  cause  of  action  is  vested  as  a  trustee  is 
the  one  whose  citizenship  is  to  be  regarded,  instead  of 
those  beneficially  interested.^  A  cause  to  which  an  alien 
is  a  party  cannot  be  removed,  under  the  local  prejudice 
clause  of  the  Removal  Act  of  1887.^  A  resident  aUen  de- 
fendant has  no  right  to  a  removal  of  the  cause  ou  the 
ground  that  he  is  an  alien.  ^  A  defendant  sued  in  a  court 
of  his  own  State  cannot  remove  the  cause  into  a  Federal 
court,  under  the  Act  of  1887,  on  the  cround  of  citizen- 
ship.^ All  necessary  parties  on  side  of  plaintiff  must  be 
citizens  of  the  State  in  which  suit  is  brought  to  permit  a  re- 
moval on  this  ground.^  And  where  part  of  the  defendants 
were  citizens  of  the  same  State  as  the  plaintiff,  and  the 
controversy  is  not  severable,  it  cannot  be  removed  on  the 
ground  of  prejudice  or  local  influence.^ 

1  Anderson  t.  Bowers,  43  Fed.  Rep.  321;  Gaines  v.  Fuentes,  93  U. 
S.  10. 

2  Seddon  t.  Virginia  T.  &  C.  8.  &  I.  Co.  (Va.).  36  Fed  Rep.  6. 

3  Memphis  &  C.  R.  Co.  v.  Alabama,  107  U.  S.  581. 
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4   Knapp  v.  Troy  &  B.  R.  Co..  87  U.  S.  117. 

0   Gohn  V.  LooisTllle,  N.  O.  &  T.  R.  Co.,  39  Fed.  Rep.  227. 

6  Calker  ▼.  O'NeUl.  33  Fed.  Rep.  374. 

7  Sohofleld  v.  Demorest.  40  Fed.  Rep.  273;  Mills  v.  Newell.  41  Ved. 
Rep.  629. 

8  Niblock  V.  Alexander.  44  Fed.  Rep.  306;  Pike  v.  Floyd,  42  Ted.  Bep. 
247:  Bliss  ▼.  Rawson.  43  Ga.  181;  Am.  Bible  Soc.  v.  Price,  110  U.  S.  61; 
Jefferson  v.  Driver.  117  U.  S.  272;  Cambria  Iron  Co.  ▼.  Ashbum,  118  U.  8. 
54;  Hancock  ▼.  Holbrook,  119  U.  S.  586. 

9  Southworth  ▼.  Reid,  36  Fed.  Rep.  451. 

§  97  h.    Any  non-resident  defendant  may  re- 
move the  cause. — The  Act  of  1867  extended  th^  right 
of  removal  to  the  non-resident  party,  whether  plaintiff  or 
defendant,  while  the  Act  of  1887  restricts  it  to  the  non-resi- 
dent defendant  only;  but  while  the  earlier  act  required 
where  there  were  several  defendants,  that  all  must  possess 
the  requisite  citizenship,  and  that  all  must  join  in  the 
petition  for  removal  oh  this  ground,  the  Act  of  18S7  ex- 
tends the  right  to    "any''   defendant  possessing  the  re- 
quisite q  ualification  as  to  citizenship.  ^   In  an  action  brought 
in  Ohio  by  a  citizen  of  that  State  against  three  Ohio  corpora- 
tions and  one  New  York  curporation,  the  New  York  corpo- 
ration may  have  the  cause  removed  into  the  circ^  it  court  lor 
that  d  1st rict.  ^  The  ri  ght  of  removal  for  loc  U  influence  does 
not  exist  where  the  controversy  is  a  controversy  between  a 
citizen  of  the  State  in  which  suit  is  brought  on  one  side, 
and  a  citizen  of  th )  same  State  and  a  citizen  of  another 
State  on  the  other  side.'    But  under  the  Act  of  1888  any 
defendant  citizen  of  another  State  may  remove  the  cause 
pending  with  a  citiz  n  of   the  State  on  one  side  and  a 
citizen  of  the  same  State  and  a  citizen  of  another  State 
on  the  other  side>    Any  defendant  sued,  not  ia  a  court 
of  his  own  State,  but  in  the  State  court  of  the  plaintiff, 
may  remove,  by  compliance  with  the  procedure  devised 
for  that  purpose.     If  sued  in  a  court  of  his  own  State,  he 
cannot  remove  at  all.^  A  noii- resident  defendant  sued  in  a 
State  court  miy  remove  the  cause  if  more  than  ^2,000  is 
involved,  and  if  the  c  »ntroversy  is  between  citizens  of 
different  States,  ifT  between  citizens  and  foreign  citizens 
or  subjects.^ 

1  Fisk  v.  Henarie.  32  Fed.  Rep.  417;  Hancock  ▼.  Holbrook,  112  U.  S. 
299;  Dill.  Rem.  Causes.  5th  ed.  61. 

2  Whelan  v.  New  York  etc.  R.  Co.  (Ohio),  35  Fed.  Rep.  849  But 
Bee  Thouroa  v.  East  Tenn.  etc.  R.  Co.,  33  Fed.  Rep.  673;  Anderson  t. 
Bowers,  43  Fed.  Rep.  321,  contra. 
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3  AndexBon  t.  Bowers,  43  Fed.  Rep.  321. 

4  ADdenon  t.  Bowers.  43  Fed.  Rep.  321. 

5  Gavin  t.  Vance,  33  Fed.  Rep.  85. 

6  Fales  t.  Chicago.  M.  &  St.  P.  R.  Co.,  32  Fed.  Rep.  573L 

§  97  i.  Conditions  to  right  to  remove. — A  party 
is  not  entitled  to  remove  on  accoant  of  prejudice  and  local 
influence  unless  the  adverse  party  is  a  citizen  of  the  State 
in  which  the  suit  is  brought.  *■  The  affidavit  must  be  in 
substantial  accordance  with  the  words  of  the  statute;' 
but  it  is  not  generally  necessary  to  state  the  reasons  or 
facts  showing  the  local  prejudice  or  influence;^  an  affi- 
davit *'to  the  l>est  of  his  knowledge  and  belief "  is  suffix 
cient;^  but  that  *'  plaintiff  had  reason  to  and  does  believe 
that  from  prejudice  he  will  not  be  able  to  obtain  justice 
in  the  State  court,"  is  not  sufficient  without  facts  showing 
the  reasonableness  of  his  belief.^  The  omission  of  the 
words  *'  and  does  believe ''  is  fatal. ^  It  may  be  made  by 
an  agent  or  attorney;^  but  if  made  on  his  belief  alone,  it 
is  insufficient.^  A  corporation  may  make  the  required 
affidavit  by  its  authorized  agent.  ^  The  affidavit  of  the 
secretary  of  a  corporation  must  show  that  it  is  made  at 
the  instance  or  order  of  the  corporation;^^  and  if  made 
by  an  officer,  there  must  be  proof  that  he  was  authorized 
to  make  it;^^  but  the  president  or  general  manager  of  a 
railway  company  is  prima  facie  authorized.^'  The  affi- 
davit must  be  taken  and  certified  in  accordance  with  the 
laws  of  the  State,  ^'  and  must  be  authenticated  according 
to  such  laws;^^  and  if  taken  out  of  the  State  by  a  commis- 
sioner, it-i  must  b)  certified  to  by  the  secretary  of  State. ^^ 
A  cammissioner's  seal  is  presumed  to  be  official.^*  Objec- 
tions to  the  c  rtification  may  be  waived  by  the  adverse 
party, ^^  and  a  failure  to  object  will  be  deemed  a  waiver. ^^ 
When  fil«-d  it  cannot  be  contradicted  or  controverted.^* 
This  statute  doea  not  permit  a  citizen  of  the  State  in  which 
suit  is  brought  to  make  the  application  for  removal.  ^^ 
When  the  defendant  is  a  citizen  of  the  State  where  suit  is 
brought,  plaintiffs  cannot  remove  the  case  on  the  ground 
of  local  prejudice  if  one  of  them  is  a  citizen  of  the  same 
State,  except  where  the  whole  controversy  can  be  settled 
without  the  presence  of  the  other  plaintiffs.'^  But  anon- 
resii'ent  plaintiff  may  remove  a  cause  against  a  citizen  of 
the  State  m  which  suit  is  brought  and  a  citizen  of  another 
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State,  the  latter  of  whom  voluntarily  appears.^  Interve- 
nors  may  remove  a  cause  under  this  section.^'  Removal 
on  account  of  prejudice  and  local  influence  cannot  be  had 
unless  all  the  parties  upon  one  side  of  the  controversy 
are  citizens  of  different  States  from  those  of  which  the 
parties  upon  the  other  side  are  citizens. ^^  It  is  enough 
that  the  diversity  of  citizenship  existed  at  the  timp  of  the 
application  for  removal.  It  need  not  to  have  existed  at 
the  institution  of  the  action.^  Where  a  removal  is  sought 
for  local  prejudice,  the  application  is  in  time  if  made  be- 
fore trial  or  final  hearing;^*  this  provision  not  being  re- 
pealed by  the  Act  of  1875.^^  It  has  been  held  that  an  appli- 
cation for  a  removal,  made  after  a  trial,  is  made  too  late; 
that  the  words  **  before  the  trial,"  contained  in  the  U.  S. 
Revised  Statutes,  sec.  639,  subd.  3,  mean  before  any 
trial. 2^  But  the  words  of  this  statute  are  ''before  trial  or 
final  hearing,"  and  hence  there  may  be  a  removal  after  a 
decision  on  a  demurrer,^'*  or  after  a  reversal  by  the  ap- 
pellate State  court  and  pending  a  new  trial.  ^  The  affidavit 
required  for  removal  by  the  Local  Prejudice  Act  must 
show  a  compliance  with  all  the  statutory  prerequisites.^^ 
It  may,  in  the  absence  of  the  applicant,  be  made  by  his 
attorney  of  record  for  him.^^  A  case  was  removed,  where 
the  affidavit  was  sufficient  for  removal,  under  subdivision 
3  of  sec.  639,  while  the  petition  made  out  a  case  for  removal 
under  the  Act  of  1875,  sec.  3.^  The  want  of  an  affidavit 
appearing  on  the  record  is  ground  for  a  motion  to  remand.^ 
If  the  cause  is  removed,  and  the  bond  conforms  to  the  Act 
of  1867,  it  is  sufficient.  The  Act  of  1875  does  not  apply.'* 
Under  the  Act  of  1867,  the  amount  in  dispute  must  exceed 
$500  at  the  commencement  of  the  action. ^^ 

1  Amer.  Bible  Soc.  v.  Grove,  101 17.  S.  610. 

2  Bait.  &  O.  R.  Co.  v.  Ndw  Albany  R.  Co.,  53  Ind.  597.    See  Bowen  t. 
Chase.  7  Blatchf.  255. 

3  Anonymous,  1  Dill.   298   note;   Meadow  V.  Min.  Co.  t.  Dodds,  7 
Nev.  1J3;  Quigley  v.  C.  P.  R.  Co.,  11  Ne  v.  360. 

4  Stoker  y.  Leayenworth,  7  La.  An.  390;  De  Campe  v.  N.  J.  M.  L.  Ina. 
Co.,  2  Sweeny,  481. 

5  Sands  y.  Smith.  1  Dill.  298,  note;  Goodrich    y.  Hunton,  29  La. 
An.  372. 

6  Bait.  &  O.  R.  Co.  v.  New  Albany  R.  Co.,  53  Ind.  597. 

7  Dennis  y.  Alachua  Co..  3  Woods.  683;  Kain  v.  TexasPaa  R.  Co..  3 
Cent.  L.  J.  12.    Contra:  Miller  v.  Finn.  1  Neb.  251 

8  Cooper  v.  Condon.  15  Kaus.  572;  Tunstall  v.  Madison,  30  La.  An. 
471;  Burlington  P.  &  C.  R.  Co.  v.  N.  A  &  S.  R.  Co.,  53  Ind.  597.     The  rea- 
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on  why  the  party  applying  does  not  make  the  affidayit  should  be  giyen: 
Cooper  y.  Condon,  15  Kans.  572. 

9  Insurance  Co.  y.  Dunn,  ID  Wall.  214;  Fanners'  L.  &  T.  Co.  v.  MaquQ- 
Ian.  3  DiU.  279;  Minnett  v.  M.  &  St.  P  R.  Co..  3  Dill.  460:  Mix  y.  Andes, 
Ins.  Co..  74  N.  Y.  53.  See  Taylor  v.  Shew.  54  N.  Y.  75;  Hatch  v.  Chicago 
etc.  Co.,  6  Blatchf .  380;  Bowen  v.  Chase,  7  Blatchf.  255;  Anonymous,  1 
DHL  298,  note.     Contra:  Cooke  v.  State  Nat.  Bank,  52  N.  Y.  96. 

10  Dodge  V.  N.  W.  V.  Pack.  Co.,  13  Minn.  458. 

11  Dodge  T.  N.  W.  U.  Pack.  Co.,  13  Minn.  458;  Mahone  r.  M.  &  L.  B. 
Co.,  Ill  Mass.  72;  Quigley  y.  C.  P.  R.  Co.  11  Nev.  350. 

12  Minnett  t.  M.  &  St.  P.  R.  Co.,  3  DiU.  460. 

13  Bowen  y.  Chase,  7  Blatchf.  255. 

14  Bowen  y.  Chase,  7  Blatchf.  255;  Florence  y.  Butlei;  9  Abb.  Fr.  N. 
S.63. 

15  Florence  v.  Butler.  9  Abb.  Pr.  N.  S.  63. 

16  Tunstall  y.  Madison,  30  La.  An.  471. 
1     Bowen  y.  Chase.  7  Blatchf.  255. 

18  Mix  y.  Andes  Ins.  Co..  74  N.  Y.  53. 

19  Stewart  y.  Mordecai.  40  Ga.  1. 

20  Aldrich  v.  Crouch,  10  Fed.  Rep.  305;  Babbitt  v.  Clark,  2  Morr,  Trans. 
606;  Gumee  y.  Brunswick  Co..  1  Hughes,  270;  Murray  y.  Holden,  2  Fed. 
Rep.  740;  Forrest  y.  Keeler,  17  Blatchf.  522;  Kerting  y.  Amer.  Oleograph 
Co.,  10  Fed.  Rep.  17. 

21  Bliss  y.  Rawson,  43  Ga.  181;  Martin  y.  Coons,  24  La.  An.  169.  And 
see  Bryant  y.  Scott,  67  K.  C.  39L 

22  Akerly  y.  Vilas.  2  Biss.  110;  S.  C.  2  Abb.  284;  Sands  y.  Smith.  1  Dill. 
290;  S.  C.  1  Abb.  368. 

23  In  re  Iowa  &  M.  C.  Co..  10  Fed.  Rep.  401. 

24  Meyers  y.  Swann.  107  U.  S.  546;  Jefferson  y.  Driyer,  117  U.  S.  272; 
Hancock  y.  Holbrook,  519  U.  S.  586. 

25  Hammon  y.  Buchanan,  68  Ga.  728;  Goodnow  y.  Grayson,  15  Fed. 
Rep.  1;  Hone  y.  Dillon.  29  Fed.  Rep.  465. 

26  Hess  y.  Reynold!!.  113  U.  S.  73;  Melendy  y.  Currier,  22  Fed.  Rep. 
129;  Sutherland  y.  Jersey  City  &  B.  R.  Co.,  22  Fed.  Rep.  356. 

27  Hess  y.  Reynolds,  113  U.  S.  73;  Melendy  y.  Currier,  22  Fed.  Rep.  129. 
23    Jones  y.  Foster,  61  Wis.  25. 

29  Field  y.  WilUams.  24  Fed.  Rep.  513. 

30  Melendy  y.  Cunrier,  22  Fed.  Rep.  129;  Sutherland  y.  Jersey  City  &  B. 
R.  Co..  22  Fed.  Rep.  356. 

31  Satberland  y.  Jersey  City  &  B.  R  Co.,  22  Fed.  Rep.  356. 

32  Hart  y.  New  Orleans,  14  Fed.  Rep.  iro.    And  see  contra^  Duff  y.  - 
Duff,  31  Fed.  Rep.  772,  where  the  court  hold  that  in  the  case  of  a  natural 
person  a  remoyal  cannot  be  had  upon  tha  afidaylt  of  his  attorney,  agents 
or  any  other  person  on  his  behalf. 

33  Canal  &  C.  S.  R.  Co.  y.  Hart,  114  U.  S.  654. 
3i    Dtifl  y.  Duff,  31  Fed.  Rep.  772. 

35  Gutwillig  y.  Zuberbier,  28  Fed.  Rep.  721;  Baltimore  &  O.  R.  Co.  y. 
Bates,  119  uTS.  461. 

36  Carrick  y.  Landman,  20  Fed.  Rep.  209. 
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§  98.     Application    to    circuit    court — 
Trial  of  issue  o£  fact — Remand* — ^At  any 

time  before  the  trial  of  anv  suit  which  is  now 
pending  in  any  circuit  court,  or  may  hereafter  be 
entered  therein,  and  which  has  been  removed  to 
said  court  from  a  State  court  on  the  affidavit  of  any 
party  plaintiff  that  he  had  reason  to  believe  and  did 
believe  that,  from  prejudice  or  local  influence,  he 
was  unable  to  obtain  justice  in  said  State  court, 
the  circuit  court  shall,  on  application  of  the  other 
party,  examine  into  the  truth  of  said  affidavit  and 
the  grounds  thereof,  and,  unless  it  shall  appear  to 
the  satisfaction  of  said  court  that  said  party  will 
not  be  able  to  obtain  justice  in  such  State  court,  it 
shall  cause  the  same  to  be  remanded  thereto. 
(Clause  5  of  the  Act  of  March  3,  1887,  24  U.  S. 
Stats.  552;  as  corrected  August  13,  1888,  25  TJ. 
S.  Stats.  433,  covering  the  subject  of  clause  2  of 
subd.  3  of  the  Rev.  Stats,  sec.  639.) 

§  98  a.    Application  to  be  made  to  circuit  court. 

— An  application  for  the  removal  of  a  cause  on  the  ground 
of  local  influence  and  prejudice  must  be  made  in  the  flrst 
instance  and  the  question  of  fact  must  be  tried  in  the 
Federal  court.  The  apphcation  must  strictly  comply  with 
the  Federal  statute  ^ving  the  right  of  removal  fur  such 
cause.  The  apphcation  must  be  supported  by  such  proof 
as  will  satisfy  the  court  of  the  truth  of  its  allegations, 
and  an  affidavit  not  showing  that  defendant  could  not  ob- 
tain justice  in  some  State  court,  the  cause  must  be  re- 
manded to  the  State  court.  ^  The  mere  filing  of  the  petitioa 
for  the  removal  and  bond  in  the  State  court  is  not  of  itself 
a  removal.* 

1  Kaitel  T.  WyUe,  38  Fed.  Rep.  865. 

2  Fleming  v.  Philadelphia  F.  Assoc..  76  Ga.  678. 

3  Southworth  v.  Beid.  33  Fed.  ncp.  451. 

4  Rome  &  C.  C.  Co.  v.  Stamberry  (Ga.),  Jan.  13,  1890;  Barer  v.  Soper 
Ltunber  Co.,  76  Wis.  145;  Blackwell  v.  Lynchburg  etc.  R.  CJo.,  107  N.  C. 
217;  Huskina  v.  Cincinnati  etc.  R.  Co.  (Tenn.),  37  Fed  Rep.  504. 
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§  98  b.— Petition  for  removal  under  prejudice  or 
local  influence  act. — Under  the  Act  of  March  3,  1887, 
providing  for  the  removal  of  causes  on  the  ground  of  local 
prejudice,  a  petition  for  the  removal,  accompanied  by  the 
affidavit  of  a  person  authorized  to  make  it,  stating  of  his 
own  knowledge  the  existence  of  prejudice  and  local  influ- 
ence, is  sufficient  to  justify  an  order  of  removal.^  It  is 
sufficient,  although  there  is  no  statement  as  to  what  affi- 
ant had  "reason  to  believe  and  does  believe."'  But  it  is 
insufficient  where  it  fails  to  allege  prejudice  against  the 
\  arty  seeking  removal,  or  influence  exerted  by  the  adverse 
party,  and  the  affidavit  accompanying  it  fails  to  state  the 
facts  supporting  such  averments.^  Defects  in  a  petition 
and  affidavit  for  removal  on  the  ground  of  local  prejudice, 
by  reason  of  making  the  application  to  the  state  court  in- 
stead of  the  circuit  court,  and  in  failing  to  present  suffi- 
cient reason  for  believing  that  justice  cannot  be  obtained 
in  the  state  court,  are  not  waived  by  continuing  the  case 
one  term  in  the  circuit  court,  as  that  court  cannot  take 
jurisdiction  by  consent  of  parties.^ 

1  Cooper  T.  Richmond  etc.  B.  Co.,  42  Fed.  Rep.  697;  Brodhead  v. 
Shoemaker  (Ga.),  44  Fed.  Rep.  518. 

2  Whelan  y.  New  York  etc.  R.  Co.  (Ohio),  35  Fed.  Rep.  849r 

3  Goldworthy  t.  Chicago  M.  &  St.  P.  R.  Co.,  33  Fed.  Rep.  769. 

4  Southworth  t.  Reid,  36  Fed.  Rep.  451. 

$  98  c.  Where  petitioner  is  a  corporation. — 
When  the  petitioner  is  a  corporation,  the  petition  may  be 
signed  and  the  affidavit  be  made  by  some  person  author- 
ized to  represent  the  corporation. .  But  the  authority  of 
any  person  assuming  to  represent  it  mist  appear.^  It 
would  seem  that  the  president  or  other  prnoipal  officer  of 
a  corporation  mav  make  the  affidavit; '  out  notthesuper- 
.intendent  of  a  railroad  company,  where  the  representation 
of  the  company  in  judicial  proceedings  ia  not  within  the 
scope  of  his  official  duties.'  Under  the  Act  of  March  3, 
1887,  a  New  York  corporation,  made  a  co-defendant  with 
three  Ohio  corporations  in  a  suit  b^  a  citizen  of  Ohio  in 
that  State,  to  enforce  a  joint  liability  imposed  by  State 
statute  for  personal  injuries,  may  have  the  cause  removed 
to  the  Federal  court  for  local  prejudice.^  A  corporation 
formed  under  Ohio  laws  by  consolidation  of  Ohio  and  Indi- 
ana corporations  is,  nevertheless,  an  Indiana  corporation 
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for  the  purposes  of  a  suit  in  Indiana,  and  cannot  remove 
the  cause  to  a  Federal  court  for  local  prejudice  on  the 
ground  that  it  is  not  a  citizen  of  the  State.  ^  A  statute 
requiring  a  forei^  corporation  to  stipulate  against  remov- 
ing any  case  agamst  it  from  a  State  court  into  a  Federal 
court,  on  the  ground  of  local  prejudice  or  non-residency, 
as  a  condition  of  a  permit  to  do  business  within  the  State, 
is  void.* 

1    Mahone  t.  Bianchester  &  L.  B.  Corp.,  Ill  Mass.  75;  Ihiff  v.  Duff.  31 
Fed.  Rep.  772. 

a    Minnett  v.  MOwaukee  &  St.  P.  R.  Co..  3  Dill.  460:  Home  L.  Ins.  Co. 
T.  Dunn,  86  U.  S.  214. 

3  Mahone  v.  Manchester  &  L.  R.  Corp.,  Ill  Mass.  72. 

4  Whelan  v.  New  York  etc.  R  Co.  (Ohio),  33  Fed.  Rep.  849. 

5  Paul  T.  Baltimore,  O.  &  C.  R.  Co.,  41  Fed.  Rep.  513. 

6  Texas  Land  &  Mortg.  Co.  v.  Worsham,  76  Tex.  556. 

$  98  d.    Application,  when  to  be  made,  under 

the  Act  of  1887.— Under  the  Act  of  1887,  requiring 
petitions  for  removal  oa  the  ground  of  prejudice  or  local 
influence  to  be  brought  "before  the  trial,"  the  hearing 
and  determination  of  a  demurrer  is  a  *' trial''  within  the 
meaning  of  the  act.  ^  The  statute  is  imperative  that  the 
application  must  be  made  at  or  before  the  time  when  the 
plea  therein  is  due;  and  the  time  for  removal  cannot  be 
extended  because  plaintiff  does  not  take  advantage  of  his 
right  to  take  judgment  by  default.  *  The  presenting  of  a 
petition  for  the  removal  of  a  cause  on  account  of  prejudice 
or  local  influence,  under  the  Act  of  1887  as  amended  in 
1888,  authorizing  it  "at  any  time  before  the  trial,"  is  too 
late  after  a  trial  has  once  been  entered  upon,  although  for 
any  reason  it  did  not  become  a  final  trial.'  The  word 
"hearing"  means  an  examination  of  facts  in  issue. ^ 
"Trial "  and  "  final  hearing "  are  distinct  terms;  "trial " 
applies  to  common-law  cases,  and  "hearing"  to  suits  in 
equity.^  By  "trial  or  final  hearing^'  is  meant  a  trial  or 
hearing  on  the  merits.*  A  petition,  on  the  groundof  prej- 
udice or  local  influence,  is  filed  in  time  if  med  before  the 
final  hearing  of  the  case.^  The  Act  of  1867  permitted  the 
removal  to  be  made  "at  any  time  before  the  trial  or  final 
hearing  of  the  suit, "  while  the  Act  of  1887  limits  it  to 
"  any  time  before  the  trial  thereof. "  ^  A  suit  pending  in 
a  State  court  may,  upon  proper  showing,  be  removed  to  a 
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Federal  court  at  any  time  before  trial  in  the  State  court, 
notwithstanding  there  has  already  been  one  trial.^ 

1  Lookout  Mountain  R.  Go.  r.  Houston,  32  Fed.  Bep.  711.    ContrcK 
Whelan  y.  New  York  etc.  R.  Co.  (Ohio),  35  Fed.  Bep.  849. 

2  Kansas  City.  Ft.  S.  &  M.  R.  Co.  v.  Dau«htry,  138  U.  S.  298. 

3  Davis  T.  Chicago  &  N.  W.  R.  Co..  46  Fed.  Rep.  307. 

4  Yannevar  v.  Bryant,  88  U.  S.  41;  Bryant  v.  Rich,  106  Mass.  180. 

5  Home  L.  Ins.  Co.  y.  Dunn.  86  U.  S.  214;  Crane  v.  Reeder.  28  Mich. 
627;  MlUer  t.  Fhin,  1  Neb.  254;  Akerly  v.  Vilas.  24  Wis.  165. 

6  Home  L.  Ins.  Co.  v.  Dunn.  86  U.  S.  214. 

7  Schraeder  Mln.  &  Mfg.  Co.  v.  Packer.  129  U.  S.  688. 

8  Fisk  y.  Henarie.  35  Fed.  Rep.  232. 

9  Brodhead  y.  Shoemaker  (Ga.).  41  Fed.  Bep.  518. 

§  98  e.  Time  to  make  application  under  the 
Judiciary  Acts. — Under  the  12th  section  of  the  Judic- 
iary Act  defendant  was  compelled  to  file  his  petition  at 
the  time  of  entering  his  appearance;  and  by  the  Act  of 
1866  the  time  was  enlarged,  and  he  was  allowed  to  file  at 
any  time  before  the  trial  or  final  hearing;  and,  by  the  Act 
of  1867,  the  words  "trial  or  final  hearing  "  were  changed 
to  "final  hearing  or  trial;"  and  the  Act  of  1875  omits 
the  words  "final  hearing/'  and  uses  simply  the  word 
"trial."  Under  the  Act  of  1867  the  word  "trial" 
referred  to  cases  at  law  and  "  hearing  "  to  suits  inequity.^ 
The  provisions  of  the  Act  of  1867,  embodied  in  Kevised 
Statutes,  section  639,  clause  3,  which  authorizes  removals 
on  the  ground  of  prejudice  and  local  influence  at  any  time 
before  the  trial  or  final  hearing  of  the  suit,  is  not  repealed 
by  the  Act  of  1875.  It  furnishes  its  own  cause  for 
removal,  and  prescribes  its  reasons,  one  of  which  is  that 
the  prejudice  may  not  exist  at  the  beginning,  or  the  hos- 
tile local  influence  may  not  become  known  or  developed 
at  an  earlier  stage  of  the  proceedings.^  The  petition  for 
removal  into  the  circuit  court  filed  before  the  final  hearing 
of  the  case  is  filed  in  time.'  The  suit  may  be  removed  at 
any  time  before  final  trial  in  the  State  court,  notwith- 
standinfi^  there  has  been  one  trial  in  the  State  court.  ^ 
Under  &e  Acts  of  1866  and  1867  it  must  be  made  before 
trial  or  hearing,  notwithstanding  an  amendment  of  the 
declaration  on  which  issue  was  not  joined  at  the  time  the 
petition  was  filed.^  The  report  of  the  conmiissioners  to 
whom  a  claim  has  been  referred  by  a  probate  court,  under 


§  98  e  PKOCEEDINOS  FOR  KEMOVAL.  288 

the  Btatntes  of  Michigan,  is  not  a  final  hearing  within  the 
meaning  of  that  section.^  A  petition  for  removal  is  filed 
in  time  if  filed  after  the  cause  has  been  heard  on  demurrer, 
before  the  final  hearing  of  the  case.^  It  is  sufficient  if  the 
petition  is  filed  before  the  final  trial  or  hearing  thereof; 
and  this  may  be  long  after  the  time  at  which  the  suit 
could  first  be  tried — as,  where  prejudice  or  local  influence 
is  developed  after  a  mistrial  or  a  new  trial  granted.^  An 
appeal  from  the  decif ion  of  county  commissioners  in  pass- 
ing upon  claims  against  a  county;  hence  the  trial  in  the 
circuit  court  of  the  county  is  "  the  trial "  of  the  case,  be- 
fore which  at  any  time  it  may  be  removed  into  the  circuit 
court  of  the  United  States,  under  United  States  Revised 
Statutes,  section  639,  clause  3.^  A  petition  for  removal, 
upon  the  ground  of  prejudice  and  local  influence,  filed 
while  the  case  was  pending,  after  a  new  trial  had  been 
granted,  is  in  time.^^  It  U  in  the  same  position  as  before 
the  first  trial  or  hearing.  ^^  After  one  trial,  the  right  to  a 
second  mnst  be  perfected  before  the  transfer  can  be  made. 
The  action  must  at  the  time  of  the  application  be  actually 
pending  for  trial.  ^2  A  yetition  filed,  while  the  case  was 
pending,  after  a  new  trial  had  been  granted,  was  in 
time.^^  But  it  is  otherwise  if  a  new  trial  has  not  been 
granted.  ^^  So  it  cannot  be  removed  while  a  motion 
for  a  new  trial  is  pending.^*  Nor  can  it  be  removed 
after  the  calling  of  a  second  trial,  i>nd  after  counsel 
.has  moved  to  dismiss  the  case  on  the  ground  that 
the  process  attached  to  the  declaration  is  insufficient,  as 
the  final  trial  of  the  case  has  then  begun.  ^*  The  Act  of 
March  2,  1867,  authorizes  the  removal  only  where  an 
application  is  made  before  final  judgment  in  the  court 
of  original  jurisdiction  where  the  suit  is  brought.  ^^  After 
a  trial  by  jury  in  the  State  court,  if  the  judgment 
thereon  is  vacated,  and  a  hew  trial  granted,  the  cause 
may  be  removed,  the  judgment,  having  been  vacat- 
ed, is  not  final  within  the  meaning  of  the  act.^^  When 
there  has  been  a  partial  disagreement  as  to  the  ver* 
diet,  and  if  the  jury  disagree,  the  case  may  be  removed.** 
But  a  subsequent  rehearing  in  the  State  court  and  modifi- 
cation of  judgment  will  operate  as  a  revocation  of  the 
order  for  a  new  trial,  and  take  the  case  cut  from  under 
the  petition  for  removal.^    Where  the  supreme  oourt  of 


289  PROCEEDINGS  FOR   REMOVAL.  §  98  e 

a  State  reversed  the  decree  of  the  court  below,  and  made 
a  decree  on  the  merits,  and,  through  the  court  below,  sent 
the  case  to  a  master  to  settle  the  details  of  the  final  de- 
cree,  it  is  too  late  to  file  a  petition  for  removal,  under  the 
Act  of  1867,  on  the  ground  of  prejudice  or  local  infiu- 
ence.^^  A  removal  is  authorized  before  final  judgment, 
but  not  after  appeal  from  such  judgment. ^^  Nor  can  the 
motion  be  made  in  the  appellate  court  pending  appeal.^ 
And  so  if  the  appellate  court  enters  judgment  instead  of 
remanding  the  cause.  ^^  But  it  may  be  removed  if  only  a 
preliminary  question  is  decided.^ 

1  McCallon  t.  Waterman,  1  Flippen«  652. 

2  Hess  T.  Reynolds,  113  U.  S.  73;  Baltimore  &  O.  R.  Ck>.  t.  Bates.  119 
U.  S.  464. 

3  Hess  T.  Reynolds.  113  U.  S.  73;  Schraeder  Mining  &  Mfg.  Co.  v. 
Packer,  129  U.  b.  688;  Fisk  v,  Henarie,  32  Fed.  Rep.  417:  Whelan  v.  New 
York  etc.  R.  Co.  (Ohio).  35  Fed.  Rep.  849;  Haskins  v.  Cincinuati  eta  R. 
Co.  (Tenn.).  37  Fed.  Rep.  504. 

4  Brodhead  y.  Shoemaker,  44  Fed.  Rep.  518. 

5  Vannevar  v.  Bryant,  88  U.  S.  41. 

6  Hess  v.  Reynolds,  113  U.  S.  73. 

7  Schraeder  Min.  &  Mfg.  Co.  ▼.  Packer,  129 17.  S.  688:  Malone  v.  Rich- 
mond &  i).  R.  Co.,  35  Fed.  Rep.  625;  Whelan  v.  New  York  etc.  R.  Co. 
(Ohio).  35  Fed.  Rep.  849. 

8  Lookout  Mountain  R.  Co.  r.  Houston.  32  Fed.  Rep.  711;  Neale  v. 
Foster,  31  Fed.  Rep.  53. 

9  Delaware  County  v.  Diebold  Safe  &  L.  Co.,  133  U.  S.  473. 

10  Baltimore  etc.  R.  Co.  v.  Bates,  119  U.  S.  464. 

11  Stevenson  v.  Wilson,  86  U.  S.  572;  Vannevar  v.  Bryant,  88  V.  S. 
41;  Wagffener  ▼.  Cheek,  2  Dill.  560;  Kellogg  v.  Hughes.  3  Dill.  357;  Min- 
n«tt  y.  Milwaukee  &  St.  P.  R.  Co.,  3  DUl.  460,  denying  Qalpin  v.  Critchlow 
112  Mass.  339.  Sec  also  Sims  y.  Sims.  17  Blatchf.  369;  Dart  v.  McKinney, 
9  Blatchf.  359;  Johnson  v.  Monell,  1  Woolw.  390;  Barber  v.  St.  Louis.  K. 
0.  k  N.  W.  R.  Co..  43  Iowa,  223;  Rathbone  Oil  Tract  Co.  y.  Ranch.  5  W. 
Va.79. 

12  Vannevar  v.  Bryant.  88  17.  S.  41;  Chicago  &  Northwestern  R.  Co. 
T.  McKinley.  98U.  S.147. 

13  Baltimore  &  O.  R.  Co.  v.  Bates.  119  U.  S.  464;  Minnett  v.  Milwaukee 
&  St.  P.  R  Co..  6  DUl.  430;  Kellogg  v.  Hughes.  3  Dill.  357;  Hoadley  v.  San 
Francisco,  3Sawy.  553;  Dart  v.  McKinney,  9  Blatchf.  359;  Knowlton  v. 
Congress  &  E.  Spring  Co.,  13  Blatchf.  170;  Dart  v.  Walker,  43  How.  Pr.  29. 
Contra:  Crane  v.  Reeder,  28  Mich.  527:  Akerly  v.  Vilas,  24  Wis.  165;  Chan- 
dler v.  Coe,  56  N.  H.  18i;  Continental  Ins.  Co.  v.  Kasey.  27  Gratt.  216; 
Hall  V.  Rlckette.  9  Bush.  366. 

14  Vannevar  v.  Bryant,  88  U.  S.  41;  Bryant  v.  Rich,  106  Mass.  180. 

15  Home  L.  Ins  Co.  v.  Dunn,  86  U.  S.  214;  Vannevar  v.  Bryant,  88  XT. 
8.  41;  Spver.  Rem.  Causes,  25. 

16  Fleming  v.  Philadelphia  F.  Assoc..  76  Ga.  678. 

17  Stevenson  v.  WiUiams.  80  U.  S.  672. 

Desty  Rcmotals.— 25. 
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18  Home  L.  Ins.  Co.  t.  Dunn,  86 17.  S.  214;  Chicago  &  Norttiwestem  R. 
Co.  V.  McKinley,  99  U.  S.  147. 

19  Osborn  y.  Osborn.  5  Fed.  Rep.  389;  Hall  v.  Ricketts,  9  Bush,  36^; 
Burson  v.  National  Park  Bank  of  New  York.  40  Ind.  173;  Clark  v.  Dela- 
ware &  H.  Canal  Co..  11  R.  I.  36.  Contra,  Galpin  v.  Critchlow.  112  Mass. 
339;  Chandler  v.  Coe.  56  N.  H.  184;  Continental  Ins.  Co.  t.  Elasey.  27 
Gratt.  216. 

20  Chicago  &  Northwestern  R.  Co.  t.  McKinley.  99  U.  S.  147. 

21  Jifkins  t.  Sweetser.  102  U.  S.  177. 

22  Stevenson  t.  Williams,  86  U.  S.  572;  Yannevar  v.  Bryant.  88  U.  S.  41; 
Waggener  V.  Cheek.  2  DilL  560;  Kellogg  ▼.  Hughes,  3  Dill.  357;  and  Dart 
▼.  McKinney,  9  Blatchf .  359;  Brioe  y.  Somers,  1  Flippen.  574. 

23  Beery  v.  Irick.  22  Gratt.  487;  'Williams  v.  Williams,  24  La.  An.  55; 
Stevenson  r.  Wilson  and  Waggener  t.  Cheek,  mipra;  Miller  t.  Finn.  1 
Neb.  254;  McKinley  v.  Chicago  &  N.  W.  R.  Co.,  44  Iowa.  314.  But  see 
Itouglas  y.  Caldwell,  65  N.C.  248.  Contra:  Sneed  y.  Brownlow,  4  Cold.  253. 

24  Jifkina  y.  Sweetzer.  103  U.  S.  177. 

25  jDouglas  y.  CaldweU.  65  N.  C.  24& 

§  98  f.     Notice  to  be  g^iven  of   application. — * 

Where  the  petition  is  presented  to  the  Federal  court  in 
the  first  instance,  the  opposite  party  should  have  reason- 
able notice  and  opportunity  to  contest  the  allegation  of 
local  prejudice,  oefore  an  order  of  removal  is  made.^ 
Three  days'  notice  is  not  a  reasonable  time  to  allow  defend- 
ant an  opportunity  to  contest  the  allegation  of  local  preju- 
dice before  an  order  of  removal  is  made  by  the  Federal 
court.  2 

1    Carson  &  R.  Lumber  Co.  y.  Holtzclaw,  39  Fed.  Rep.  578. 
-     2    Carson  &  R.  Lumber  Co.  y.  Holtzclaw,  39  Fed.  Rep.  578. 

§  98  g»    Issues  on  application,  how   raised. — 

The  proper  mode  of  controverting  the  application  is  by  a 
dilatory  plea  in  the  nature  of  a  plea  to  the  jurisdiction,  on 
which  the  question  may  be  submitted  to  a  jury  for  deter- 
mination.^ Under  the  Act  of  1887,  section  2,  clause  4,  a 
plea  by  plaintiffs  simply  denying  defendant's  belief  in  the 
existence  of  such  prejudice  or  local  influence  is  insufficient, 
and  raises  no  issue  on  that  question,  as  the  plea  should  af- 
firm that  it  does  not  exist.^  Under  the  Act  of  March  3, 
1887,  the  question  whether  there  is  no  prejudice,  etc.,  is 
open  to  inquiry,  and  may  be  determined  from  the  evidence 
produced  by  both  parties  on  motion  to  remand.  ^  The  act 
substitutes  the  judgment  of  the  circuit  court  on  such  ap- 
plication for  the  judgment  of  the  removing  party,  and 
makes  the  existence  of  such  prejudice  a  traversable  issue. 
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while  before  it  was  left  wholly  to  the  conscience  of  the  af- 
fiant. *  Its  decision  thereon  may  be  reconsidered  npon  a 
motion  to  remand,  and  vacated,  and  the  case  remanded,  if 
the  court  is  satisfied  that  the  removal  has  been  improperly 
granted.^  The  court  must  in  some  way  find  as  a  fact  that 
prejudice  or  undue  influence  exists,  to  determine  the  right 
to  a  removal.^ 

1  McDonald  t.  Salem  Capital  Flour  Mills  Oo^  31  Fed.  Rep.  578;  Sus- 

fuehanna  &  W.  Y.  R.  &  Coal  Co.  v.  Blatchford,  78  U.  S.  177;  Fi8k  v. 
[enarie,  32  Fed.  Rep.  421. 

2  County  Court  of  Taylor  County  t.  Baltimore  &  O.  R.  Co.,  35  Fed. 
Rep.  16L 

3  Dennison  v.  Brown,  33  Fed.  Rep.  535. 

4  Amy  t.  Manning,  38  Fed.  Rep.  868. 

5  Amy  t.  Manning,  33  Fed.  Rep.  868. 

6  Robison  t.  Hardy,  38  Fed.  Rep.  49;  Walker  v.  O'Neill,  Id.  374;  Stone 
T.  South  CaroUna,  117U.  S.  430.  See  Burlington,  C.  R.  &  N.  R.  Co.  t. 
Dunn.  122  U.  8. 513;  Carson  v.  Dunham.  121 U.  S.  421.  See,  on  this  sub- 
ject, generally,  notes  to  Bierbower  v.  Miller  (Neb.)  9  L.  R.  A.  228;  Austin 
T.  Gagan  (CaL)  39  Fed.  Rep.  626. 

§  98  h.    Issues  must  be  tried  in  circuit  court. — 

Issues  of  fact  raised  upon  petitions  for  removal  must  be 
tried  in  the  circuit  court.*  The  existence  of  "local 
prejudice  or  influence"  is  not  a  jurisdictional  fact,  so  as 
to  entitle  the  adverse  party  to  put  it  in  issue  for  formal 
trial,  and  it  is  sufficient  if  it  is  made  to  appear  to  the  Fed- 
eral court  by  petition  and  affidavit.  ^  The  circuit  court  will 
not  inquire  into  the  truth  of  the  affidavit  and  ground  for 
removal  where  a  foreign  corporation,  defendant,  files  a 
petition  accompanied  by  an  affidavit  stating  that,  of  af- 
fiant's own  knowledge,  the  petitioner  will  not  be  able  to 
obtain  justice  in  the  State  courts.^ 

1  Crehore  v.  Ohio  &  M.  R.  Co..  131  XT.  S.  240;  Burlington  etc.  R.  Co.  v. 
Dunn.  122  U.  S.  513;  Carson  t.  Hyatt,  118  U.  S.  279;  Kansas  City  etc.  R. 
Co.  V.  Daughtzy.  138  CJ.  S.  2^8;  Craven  v.  Turner  (Me.),  82  Me.  383,  (conr 
trary,  new.) 

2  Huskins  v.  Cincinnati  etc.  R.  Co.,  37  Fed.  Rep.  504;  Whelan  ▼.  New 
York  etc.  R.  Co.  (Ohio).  35  Fed.  Rep.  849. 

3  Cooper  t.  Richmond  &  D.  R.  Co.  (Ga.).  8  L.  R.  A.  366. 

§  98  L  The  fact  must  be  made  to  appear  to 
the  satisfaction  of  the  court. — On  motion  to  remand 
the  affidavit  was  insufficient,  the  inability  to  obtain 
justice  in  the  State  ttibunal  for  the  reason  set  out 
not  being  *'made  to  appear  in  the  circuit  court" 
as    required   by  the   Act   of    Congress     of     March  3, 
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1887.^    It  is  not  sufficient  that  defendant  swears  posi- 
tively that  suoh  prejudice,  etc.,  exists  so  far  as  to  render 
a  fair  trial  in  any  State  court  impossible,  without  showing 
the  acts  on  which  the  averment  is  based,  as    the  act 
mentioned  is  a  substitute  for  the  Act  of  1867,  which  only 
required  the  belief  of  the  applicant  in  such  prejudice  to  be 
shown. 2    Under  the  Act  of  Congress  of  March  3,  1887,  it 
is  for  the  circuit  court  to  determine  whether  or  not  the 
prejudice  or  lociU.  influence,  for  which  a  removal  is  sought, 
actually  exists,  and  until  that  fact  is  made  to  appear  no 
removal  can  be  ordered.'    It  must  be  made  to  apx>ear  to 
the  Federal  court  by  proof,  by  affidavit  or  otherwise,  of 
facts  showing  such  local  prejudice.^  The  existence  of  prej- 
udice is  not  sufficiently  shown  to  justify  removal  to  the 
Federal  court  where  the  affidavit  shows  that  the  prejudice 
is  confined  mainly,  if  not  entirely,   to  Cook  county.^ 
Subdivision  3  of  .the  Rev.  Stats,  sec.  639,  wherein  it  pro- 
vides for  a  removal  by  defendant  **  when  it  shall  be  made 
to  appear  to  said  circuit  court  that  from  prejudice  or 
local  influence  he  will  not  be  able  to  obtain  justice  in  the 
State  court,"  is  not  repealed  by  the  act  of  1887.^  The  exist- 
ence of  prejudice  or  local  influence  must  be  shown  to  the 
circuit  court  of  the  United  States  to  the  legal  satisfaction  of 
the  court,  the  amount  and  mann^^r  of  proof  required  being 
left  to  the  discretion  of  the  court  itself,  which  may  or 
may  not  require  other  proof  in  addition  to  a  verified 
petition.'' 

Gonfiicting  views. — The  cases  are  not  harmonious 
upon  the  question  of  sufficiency  of  petition  and  its  accom- 
panying affidavit  to  secure  the  removal  of  a  cause.  By  one 
class  of  decisions  it  is  held  that  a  petition  and  affidavit  in 
its  support  entitle  a  party  to  a  removal  without  further 
proof. ^  The  prejudice  or  local  influence  clause,  subsec- 
tion 3  of  the  Act  of  1867,  required  the  party  seeking  a  re- 
moval to  make  an  affidavit  to  the  effect  that  he  believes 
he  cannot  obtain  justice  in  the  state  court  on  account  of 
prejudice  or  local  influence;  while  the  Act  of  1887,  re-en- 
acted in  1888,  provides  only  that  such  fact  ''shall  be  made 
to  appear  "  to  the  circuit  jud^e.^  Since  the  Act  of  1887 
does  not  prescribe  aoy  mode  of  procedure,  where  an  affidavit 
is  made  by  a  party  authorized  to  do  so,  stating  the  fact, 
of  his  own  knowledge,  the  court  will  not  permit  tiie  adverse 
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party  to  traverse  it.  ^^  On  the  contrary,  it  has  been  held  that 
the  circuit  court  should  not  take  cognizance  of  a  case  pend- 
ing in  a  State  court  upon  the  sround  of  prejudice  or  local 
influence  against  defendant,  unless  in  some  proper  way  it 
linds  as  a  fact  that  such  prejudice  or  local  influence  exists; 
and  that  the  single  affidavit  of  an  officer  ot  defendant^ 
stating  this  fact  in  general  terms,  should  not  be  accepted 
as  sufficient  evidence  of  that  fact.^^  It  is  the  dutv  of  the 
Federal  court  to  whom  tiie  application  for  removal  should 
be  addressed  in  the  first  instance  to  hear  evidence  pro  and 
con,  before  entertaining  jurisdiction  on  the  merits.  ^^  A 
formal  affidavit  of  mere  belief  is  not  sufficient.  The  peti- 
tion for  removal  should  state  facts  and  be  verified,  and 
the  court  may  require  further  proof  .^*  Where  it  alleges, 
"  I  have  reason  to  believe,"  but  does  not  cause  it  "  to  be 
made  to  appear  to  the  court/*  though  sufficient  under  the 
Act  of  18d7,  it  is  insufficient  under  the  Act  of  1887.^^ 

1  Short  V.  Chicago  M.  &  St.  P.  B.  Co..  34.Fecl.  Bep.  225. 

2  Amy  v.  Manning,  38  Fed.  Bep.  536. 

3  Overruling  Fiak  y.  Henarie.  32  Fed.  Bep.  417;   Short  t.  Chicago  M. 
&  St.  P.  B.  Co..  34  Fed.  Bep.  225. 

4  Southworth  v.  Reid,  36  Fed.  Bep.  451;  Be  Penn  Co.,  137  U.  S.  451; 
OYerruling  in  effect  Fisk  v.  Henarie,  13  Sawyer,  36;  Hills  t.  Bichuiond 
etc.  Co.,  85  Fad.  Bep.  81;  Whelan  r.  New  York  etc.  B.  Co..  35  l^'ed. 
Bep.  849. 

5  Bobison  t.  Hardy,  38  Fed.  Bep.  43. 

6  Minnfck  v.  Union  Ing.  Co.,  49  Fed.  Rep.  3<59;  Taylor  Co.  t.  Balti- 
more &  U.  B.  Co.,  33  Fed.  Bep.  161;  F.8k  v.  Henarie.  35  Fed.  Bep.  230. 

7  Waloott  y.  Watson,  46  Fed.  Bep.  529. 

8  See  Husklns  ▼.  Cincinnati,  N.  O.  &  T.  P.  B.  Co.  (Tenn.).  37  Fed. 
Bep.  604. 

9  FiskT.  Henarie,  32  Fed.  Bep.  417. 

10  Whelan  v.  New  York.  L.  E.  &  W.  B.  Co.  (Ohio)  35  Fed.  Bep.  849; 
Cooper  T.  Bichmond  &  D.  B.  Co.  (Ga.).  42  Fed.  Bep.  607;  Fisk  v.  Henarie. 
SiFed.  Bep.  417,  35  Fed.  Bep.  2J0:  Huskins  t.  Cincinnati.  N.  O.  &  T.  P. 
B.  Co.  (Tenn.),  37|Fed.  Bep.  504;  Dennisony.  Brown,  3d  Fed.  Bep.  535. 

11  Hills y.  Richmond  &  D.  B.  Co.,  33  Fed.  Bep.  81;  Short  y.  Chicago, 
M.  &  St.  P.  B.  Co..  34  Fed.  Bep.  225;  Maione  y.  Bichmond  &  D.  B.  Co.,  35 
Fed.  Bep.  625:  Niblock  y.  Alexander,  44  Fed.  Bep.  306;  State  v.  Chapman 
fS.  Dakota),  10  L.  B.  A.  434. 

13  Carson  &  B.  Lumber  Co.  y.  Holtzclaw.  39  Fed.  Bep.  8?5:  Amy  y. 
Manning.  38  Fed.  Bep.  536. 868;  Southworth  y.  Beid,  36  Fed.  Kep.  451. 

23   Ex  parte  Pennsylyanla  Co..  137  IT.  S.  451. 

14  Hakes  y.  Burns,  4}  Fed.  Bep.  34;  Mimiick  y.  Union  Ins.  Co..  40  Fed. 
Bep.  869. 

§  98  j.  InsufGLcient  showing  by  afGLdavit.— An 
affidavit  made  on  belief  alone  is  insufficient.  ^     An  affidavit 
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made  by  an  asent  for  removal  on  account  of  prejudice,  un- 
der the  Act  of  1887,  is  insufficient  which  alleges  that  '^  I 
have  reason  to  believe"  in  the  existence  of  prejudice,  and 
does  not  cause  the  prejudice  to  be  made  to  appear  to  the 
court.  ^    That  plaintiff  had  reason  to  and  does  believe  that 
from  prejudice  he  will  not  be  able  to  obtain  justice  in  the 
{State  court,"  is  not  sufficient  without  facts  showing  the 
reasonableness  of  his  belief.^    The  omission  of  the  words 
''and  does  believe"  is  fatal.^    But  an  affidavit  ''to  the 
best  of  his  knowledge  and  belief "  is  sufficient.^    An  affi- 
davit asserting  in  general  terms  the  existeuce  of  local  prej- 
udice does  not  authorize  the  removal  of  a  chancery  cause 
to  be  tried  by  the  court,  and  which  could  be  removed  to 
any  of  seven  adjoining  counties.^    Where  it  states  simply 
that  he  will  not  be  able  to  obtain  justice,  "from  prejudice 
and  local  influence,"  without  directly  averring  the  exist- 
ence of  prejudice  or  stating  facts  to  support  the  aver- 
ments of  the  petition,  it  is  insufficient  to  warrant  re- 
moval.^   The  affidavit  for  removal  must  set  forth  facts 
and  circumstances  sufficient  to  satiitfy  the  court  of  the  ex- 
istence of  the  prejudice  and  local  influence,  and  an  affida- 
vit stating  merely  affiant's  belief  or  opinion  that  prej- 
udice  or   local   influence  exists  is  not  sufficient.^    The 
affidavit  must  state  facts  sufficient  to  show  that  preju- 
dice exists  in  the  adjacent  counties  to  which  the  court 
might  send  the  cause  for  trial  to  such  an  extent  as  to 
authorize  removal  into  a  Federal  court.*    Under  this  act, 
an  affidavit  alle^g  that  the  affiant  has  e*wd  reason  to  be- 
flieve  and  does  believe,  that,  from  prejuaice  and  local  in- 
fluence, he  will  not  be  able  to  obtain  justice  in  the  State 
courts,  is  insufficient  to  obtain  a  removaL^®    An  affidavit 
that  defendant  has  no  acquaintance  in  the  county  in  which 
the  trial  in  the  State  court  will  be  had;  that  plaintiff  is 
well  known  there  as  a  lawyer  and  politician,  having  lived 
and  practiced  law  at  the  county  seat  many  years,  and  hav- 
ing been  a  candidate  for  the  office  of  attorney-general  of 
the  State,  does  not  make  a  case  for  removal.  ^^    In  an  ac- 
tion by  a  foreign  corporation  for  the  price  of  lumber  sold, 
defendant  counter-claimed    for    services  rendered,    and 
for  damages  for  breach  of  contract,  on  an  affidavit  statin^;; 
that  defendant  had  a  large  and  influential  business  connec- 
tion in  the  county  and  district,  and  that  the  counties  had 
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had  more  or  less  litigatioa  in  their  corporate  capacity, 
which  had  excited  a  prejudice  against  non-resident  corpo- 
rations, which  was  controverted  by  one  signed  by  numerous 
citizens  of  the  vicinity,  the  petition  would  be  denied.  ^^ 
Under  the  Act  of  1887,  defendant's  affidavit  showing  that 
he  might  remove  the  case  to  any  one  of  several  counties 
adjoining  that  in  which  the  suit  was  brought,  although 
containing  an  averment  in  general  terms  that  on  account 
of  local  prejudice  he  will  be  unable  to  obtain  justice  in 
said  courts,  is  insufficient.^' 

1  Oooper  V.  Condon,  15  Kan.  572;  Tunstall  t.  Malison  Parish,  30  La. 
An.  471;  Baltimore  P.  &  0.  R.  Go.  ▼.  New  Aloany  &  S.  B.  Co.,  53 
lnd.5d7. 

2  Hakes  t.  Bums.  49  Fed.  Bep.  33. 

3  Sands  t.  Smith,  1  Dill.  233.  note;  Goodrich  v.  Ronton  23  La,. 
An.  372. 

4  Baltimore,  P.  &  O.  ft.  Co.  v.  Naw  Albany  &  S.  R.  Co.,   53  Ind.  597« 

5  Stoker  ▼.  LeaTenworth.  7  La.  339;  De  Camp  v.  N.  J.  Mut.  L.  Ins. 
Co.,  2  Sweeney.  481. 

6  Bike  t.  Floyd,  42  Fed.  Bep.  247;  FLsk  v.  Henarie.  32  Fed.  Rep.  417. 

7  Goldworthy  t.  Chicago.  M.  &  St.  P.  B.  Co..  38  Fed.  Bep.  769. 

8  Amy  v.  Manning,  33  Fed.  Bep.  888. 

9  Bobison  v.  Hardy.  38  Fed.  Bep.  49. 

10  Minnick  t.  Union  Ins.  Co..  40  Fed.  Bep.  369;  Hakes  t.  Bums,  40  Fed. 
Bep.  33.    But  see  Flsk  t.  Henarie.  35  Fed.  Bep.  230. 

11  Dennison  v.  Brown,  38  Fed.  Bep.  535. 

12  Carson  &  Band  Lumber  Co.  ▼.  Holtzclaw,  39  Fed.  Bep.  885. 

13  Bike  v.  Floyd,  42  Fed.  Bep.  247. 

§  98  k.  AfGLdavit  must  accompany  application. 
— If  an  affidarit  is  necessary  on  an  application  for  the  re- 
moval of  a  cause,  the  affidavit  of  the  attorney  for  a  f orei^ 
corporation  id  sufficient.^  The  affidavit  may  be  filed  m 
the  State  court,  and  a  certified  copy  thereof  sent  up  to  the 
circuit  court.  ^  Where  it  sufficiently  indentified  the  suit, 
although  made  eleven  days  before  the  suit  was  brought,  it 
is  as  effective  for  the  purposes  of  the  statute  as  if  made 
after  the  suit  was  brought.^  The  reason  why  the  party 
applying  does  not  make  the  affidavit,  should  be  given. ^ 

1  Oninaolt  v.  LonisYille  &  N.  R  Co..  42  La.  An.  52. 

2  Short  T.  Chicago,  M.  &  St.  P.  B.  Co.  33  Fed.  Bep.  U4:  34  Fed 
Bep.  225. 

3  Canal  k  C.  Sts.  B.  Co.  v.  Hart,  114  U.  S.  654. 

4  Cooper  t.  Condon.  15  Kan.  572. 
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§  98  1.  AfBLdavit  for  removal,  by  whom  to  be 
xaade. — The  atiidavit  as  to  prejudice  and  local  influence 
to  a  petition  for  removal  by  a  natural  person  must  be  made 
by  the  party  in  person.  A  removal  cannot  be  had  upon 
an  affidavit  made  by  his  attorney,  agent  or  any  other  per- 
son on  his  behalf.^ 

Contrary  views. — The  petition  and  affidavit  may  be 
signed  by  an  attorney  in  fact  for  the  petitioner,^  or  by 
an  attorney  of  record.*  It  may  be  made  by  a  corporation 
of  another  State,  through  its  authorized  agent  or  attorney.^ 

1  Duff  ▼.  Dufr.  31  Fed.  Rep.  772.  See  also  Mahone  v.  Manchester  &  L. 
R.  Corp.  114  Mass.  72;  Anonymous,  1  Dill.  20d.  note;  Dillon,  Rem. 
Causes,  138. 

2  Dennis  y.  Alachua  Co..  3  Woods,  683;  Kan.  y.  Texas  Fac.  R.  Co.  '22 
Int.  Rev.  Rec.  46;  3  Cent.  L.  J.  12. 

3  Hart  y.  New  Orleans.  14  Fed.  Rep.  180. 

4  Mix  y.  Andes  Ins.  Co.  74  N.  Y.  53;  Shaft  y.  Phoenix  Ins.  Co.  67  N. 
Y.  544;  Speer,  Rem.  Causes,  25. 

$  98  m.    AfBLdavit,  how  taken  and  certified. — 

The  affidavit  must  be  verified  in  accordance  with  the  laws 
of  the  State  in  which  the  circuit  court  is  held.^  It  must 
be  in  substantial  accordance  with  the  words  of  the  stat- 
ute.^ If  taken  out  of  the  State  by  a  commissioner,  it  must 
be  certified  to  by  the  secretary  of  the  State.^  The  affida- 
vit must  show  a  compliance  with  all  the  statutory  pre- 
requisites. *  It  must  be  so  attested  as  to  make  it  admissible 
under  the  laws  of  the  State  where  the  suit  is  pending.^ 

1  Sutherland  y.  Jersey  City  etc.  R.  Co.,  22  Fed.  Rep.  356:  Bowen  ▼. 
Chase,  7  Blatchf.  255;  Florence  y.  Butler.  9  Abb.  Pr.  (N.  S.)  63. 

2  Baltimore.  P.  &  C.  R.  Co.  y.  New  Albany  &  S.  R.  Co.,  53  Ind.  697. 
See  Bowen  y.  Chase,  7  Blatchf.  255. 

3  Florence  y.  Butler,  9  Abb.  Pr.  (N.  S.)  63. 

4  Sutherland  y.  Jersey  City  etc.  R.  Co.,  22  Fed.  Rep.  356. 

5  Bowen  y.  Chase,  7  Blatchf.  253;  Speer,  Rem.  Causes,  26. 

i  98  n.  SufELciency  of  afBLdavit— That  he  had 
reason  to  believe,  and  did  believe,  that  by  reason  of  preju- 
dice and  local  influence,  he  would  not  be  able  to  obtain 
justice  in  that  forum,  is  safficient.^  It  is  not  generally- 
necessary  to  state  the  reasons  or  facts  showing  the  local 
prejudice  or  inflience.^  The  facts  or  circumstances  on 
which  such  belief  is  founded  need  not  be  set  forth.*  An 
affidavit  by  a  person  authorized  to  make  it,  stating  of  his 
own  knowledge  the  existence  of  prej  adice  and  local  influ- 
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ence,  is  sufficient  to  justify  an  order  of  removal;  and  the 
adverse  party  will  not  be  allowed  to  traverse,  nor  will  the 
court  hear  evidence  as  to  the  truth  of  the  affidavit.^  An 
affidavit  made  in  accordance  with  the  Act  of  1867  is  suffi- 
cient to  justify  a  removal.^ 

1  Short  V.  Ohicago,  M.  &  St.  P.  R.  Co..  33  Fed.  Bep.  114;  34  Fed. 
Bep.  225. 

2  Sands  ▼.  Smith.  1  Dill.  293,  note;  Meadow  Valley  Min.  Go.  y.  Dodda, 
7  Nev.  143;  Quigley  y.  Cent.  Pac.  R.  Co.,  11  Nev.  350;  Huskins  v.  Cincin- 
nati etc.  B.  Co.  (Tenn.),  37  Fed.  Bep.  504. 

3  Meadow  Valley  Min.  Co.  y.  Dodds,  7  Nev.  143.  See  also  Bowen  t. 
Chase,  7  Blatchf .  253;  Fisk  y.  Henarie.  32  Fed.  Bep.  421. 

4  Brodhead  y.  Shoemaker,  44  Fed.  Bep.  518;  Cooper  y.  Bichmond  etc. 
B.  Co.  (Ga.),  8  L.  B.  A.  366;  Whelan  v.  New  York  etc.  B.  Co.  (Ohio),  35 
Fed.  Bep.  849. 

5  Hills  y.  Bichmond  etc.  R  Co.,  33  Fed.  Bep.  81;  Fisk  y.  Henarie,  32 
Fed.  Bep.  417. 

§  98  o.  AfBLdavit  under  Act  of  1887. — ^Under  section 
2,  Act  of  1887,  a  mere  formal  affidavit  by  the  defendant 
that  he  believes  that  he  cannot  obtain  justice  because  of 
prejudice  or  local  influence  ia  not  sufficient;  but  the  fact 
that  such  prejudice  or  local  influence  exists  must  be  shown 
to  the  court  by  oral  testimony  or  by  affidavit.^  An  affi- 
davit filed  in  the  Federal  circuit  court,  stating  that  affiant 
"has  reason  to  believe,  and  does  believe,"  that  defendant 
will  not  be  able  to  obtain  justice  in  the  State  court,  is  not 
sufficient  evidence  of  the  fact  to  warrant  a  removal.^  A 
mere  formal  affidavit  by  the  defendant  that  he  believes 
that  he  cannot  obtain  justice  because  of  prejudice  or  local 
inflaeuce  is  not  sufficient;  but  the  fact  that  such  prejudice 
or  local  influence  exists  must  be  shown  to  the  court  by 
oral  testimony  or  by  affidavit.^  The  sim*  le  affidavit  by 
the  defendant^  stating  in  general  terms  the  existence  of 
such  prejudice,  and  its  efifect  in  the  language  of  the  statute, 
no  opportunity  having  been  given  the  plaintiff,  by  notice, 
to  controvert  such  statement,  ought  not  to  be  accepted  as 
sufficient  evidence  of  the  fact.^ 

1  Short  y.  Chicago,  M.  &  St  P.  B.  Co..  33  Fed.  Bep.  114. 

2  Minnick  y.  Union  Ins.  Co.,  40  Fed.  Bep.  369. 

3  Short  y.  Chicago  M.  &  St.  P.  B.  Co.,  33  Fed.  Bep.  114. 

4  Malone  y.  Bichmond k  D.  B.  Co.,  35  Fed.  Bep.  625. 

§  98  p.    Discretion  of  court  in  such,  cases.— The 

court  is  not  bound  to  take  for  granted  the  unsupported 
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statement  of  the  defendant  and  assign  to  it  conclusive 
effect;  a  reasonable  discretion  is  to  be  given  to  the  court 
on  this  subject.^  If  it  be  shown  to  the  reasonable  satis- 
faction of  the  court  that  an  impartial  trial  and  an  unbiased 
verdict  cannot  be  reasonably  expected,  ihe  venue  ought 
to  be  changed.' 

1  People  ▼.  Mahoney,  18  CaL  181. 

2  Table  Mountain  O.  &  S.  Min.  Co.  ▼.  Waller's  Defeat  MIn.  Co.,  4 
Her,  218;  Gordon t.  State,  3  Iowa,  410;  State  y.  Barrett,  8  Iowa,  639:  Posey 
T.  State,  73  Ala^  491;  Findley  v.  Stote,  5  Blackf.  576;  Spencer  t.  State,  8 
Blackf.  281;  Milllson  t.  Holmes,  1  Ind.  55;  Boswell  t.  Flockhart,  8  Leigh. 
364;  Poe  y.  State.  10  Lea,  674. 

§  98  q.  Bemand  as  to  party  where  action  sev- 
erable.— Clauses  3  and  4  of  sec.  2  of  the  Act  of  1887, 
providing  for  a  remand  as  to  resident  defendants  where 
parties  can  be  separated,  refer  to  remand  only  after  the 
entire  suit  has  been  removed.^ 

1    Whelan  ▼.  New  York  etc.  R.  Co.  (Ohio),  38  Fed.  Rep.  15. 

§  98  r.  Order  remanding:  cause. — An  order  re- 
manding cause  after  an  inquiry  as  to  the  existence  of 
local  prejudice  does  not  deprive  the  removing  party  of 
his  property  without  due  process  of  law,  because  after 
the  order  retaining  the  cause  he  had  spent  money  in 
preparing  for  trial.  ^  An  order  setting  aside  another 
order  remandin&r  a  cause  to  the  State  court,  from  which 
it  had  been  removed  on  the  ground  of  local  prejudice,  is 
not  a  final  order,  and  the  cause  remains  pending.  Hence 
the  provision  of  the  Act  of  March  3,  1887,  for  an  inquiry 
into  the  question  of  local  prejudice  applies  to  a  cause  at 
such  a  stage  when  the  act  is  passed.^  An  order  of  the 
circuit  court  remanding  a  cause  to  the  State  court  is  not 
appealable.^ 

1  Blrdseye  t.  Shaeffer,  37  Fed.  Rep.  821. 

2  Birdseye  t.  Shaeffer,  37  Fed.  Rep.  861. 

3  Richmond  &  D.  R.  Co.  v.  Thouron,  13417.  S.  45;  followed  Texas 
Land  &  C.  Co.  t.  Soott,  137  U.  S.  436. 
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§    99.       BemoTal  in  actions  on  land  titles,  tinder  State  grants. 

§    99  a.  Conflictini;  land  grants. 

§  100.       Bemoyal  of  suits  against  corporations  organized  tinder  a  law  of 
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§  100  a.    Corporations  created  by  congressional  legislation. 
§  101.       Remoral  of  causes  against  persons  denied  any  civil  rights,  etc 
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§  102  a.  Habeas  corpus. 
§  103.      Bemoyal  of  stiits  and  prosecutions  against  revenue  offloeis  and 

officers  acting  under  registration  laws. 
§  103  a.    In  general. 
§  103  b.  Suits  removable. 
§  103  c.   Criminal  cases. 
§  103  d.  Practice  and  procedure. 
§  103  e.  Enforcing  removal. 
§  104.      Bemoval  of  suits  by  aliens  in  a  particular  case. 

§  99*     RemoT-al    in    actions    on     land 
titles,  under  State  g^rants. — And  if  in  any 

aotion  commenced  in  a  State  court  the  title  of  land 
be  concerned,  and  the  parties  are  citizens  of  the 
same  State,  and  the  matter  in  dispute  exceed  the 
sum  or  yalue  of  two  thousand  dollars,  exclusive  of 
interest  and  costs,  the  sum  or  value  being  made  to 
appear,  one  or  more  of  the  plaintiffs  or  defendants, 
before  the  trial,  may  state  to  the  court,  and  make 
affidavit  if  the  court  require  it,  that  he  or  they 
claim  and  shall  rely  upon  a  right  or  title  to  the 
land  under  a  grant  from  a  State,  and  produce  the 
original  grant  or  an  exemplification  of  it,  except 
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where  the  loss  of  public  records  shall  put  it  out  of 
his  or  their  power,  and  shall  move  that  any  one  or 
more  of  the  adverse  party  inform  the  court  whether 
he  or  they  claim  a  right  or  title  to  the  land  under 
a  grant  from  some  other  State,  the  pai-ty  or  parties 
so  required  shall  give  such  information,  or  other- 
wise not  be  allowed  to  plead  such  grant  or  give  it 
in  evidence  upon  the  trial;  and  if  he  or  they  inform 
that  he  or  they  do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such  information 
may  then,  on  petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the  cause  for  trial 
to  the  circuit  court  of  the  United  States  next  to 
be  holden  in  such  district;  and  any  one  of  either 
party  removing  the  cause  shall  not  be  alUowed  to 
plead  or  give  evidence  of  any  other  title  than  that 
by  him  or  them  stated  as  aforesaid  as  the  ground 
of  his  or  their  claim.  (Clause  4  of  sec.  3  Act  of 
March  3,  1875,  and  Rev.  Stats,  sec.  647,  as  super- 
seded by  Act  of  March  3,  1887;  24  U.  S.  Stats. 
552,  as  corrected  Aug.  13,  1888;  2.5  XJ.  S.  Stats. 
435;  Hev.  Stats,  sec.  647,  repealed  and  consoli- 
dated.) 

§  99  a.  Conflicting:  land  grants.— A  party  who 
claims  land  under  an  act  of  Congress  imposing  a  direct  tax 
may  remove  an  ejectment  suit  conceminff  it.^  Contro- 
versies between  citizens  claiming  lands  under  grants  from 
different  States  are  within  the  jurisdictioD,  notwithstand- 
ing one  of  the  States  at  the  time  of  the  first  grant  was  a 
part  of  the  other.  ^  It  is  the  first  grant  which  passes  legal 
title  and  authorizes  jurisdiction. '  If  a  State  issues  a  grant 
under  the  authority  of  a  compact  with  another  State,  the 
case  cannot  be  removed.  ^  The  right  under  this  section  to 
remove  depends  on  the  value  of  the  land,  and  not  on  the 
title;^  and  witnesses  may  be  produced  to  prove  its  vidue.^ 
The  party  applying  on  the  ground  of  grants  from  different 
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States  mnst  produce  his  grant  in  evidence;^  but  a  grant 
based  on  a  warrant  and  location  made  before  the  separa- 
t  ion  of  a  part  of  a  State  is  sufficient  showing.^  A  party 
who  claims  under  a  grant  from  the  State  in  which  suit  is 
pending  cannot  remove  the  case.  ^ 

1  Peyton  V.  Bliss,  1  Woolw.  170. 

'A  Town  of  Pawlet  v.  Clark,  9  Cranch,  232. 

3  Colson  T.  Lewis,  2  Wheat.  377. 

4  Thompson  t.  Kendricks,  5  Hayw.  115. 

5  Thompson  t.  Kendricks,  5  Hayw.  11& 

6  ThomiMon  y.  Kendricks.  5  Hajrw.  115. 

7  Thompson  v.  Kendricks,  5  Hayw.  115. 

8  Colson  T.   Lewis.   2  Wheat.   397;    Town   of  Pawlet  ▼.   Clark,  9 
Cranch,  2^ 

9  Shejdierd  t.  Young.  1  Mon.  203. 

§  100*  Remoiral  of  suits  ag^ainst  cor- 
poratflons  org^anised  nnder  a  lai^  of 
Cnflted  States* — (Rev.  Stats,  sec.  640;  14  U.  S. 
Stats.  306;  15  U.  S.  Stats.  227;  repealed  by  Act  of 
1887,  sec.  6;  24  U.  S.  Stats.  552;  25  U.  S. 
Stats.  433.) 

§  100  a.  Corporations  created  by  congressional 
legislation. — This  section  applies  only  to  a  case  in  which 
the  corporation  or  a  member  thereof  was  sole  defendant.^ 
It  does  not  apply  to  corporations  created  by  foreign  gov- 
ernments or  by  the  several  States,^  nor  to  national 
banks;'  it  expressly  excludes  national  banks,  but  not  so 
as  to  deprive  them  of  the  right  of  removal  if  their  cause 
is  within  any  other  act  relating  to  removals.^  For  juris- 
dictional purposes  they  are  deemed  citizens  of  the  State 
in  which  they  are  located  and  have  their  place  of  busi- 
ness;^ but  neither  under  the  Revised  Statutes  nor  under 
the  National  Banking  Act  have  receivers  of  national  banks, 
as  such,  the  right  to  remove  causes.^  If  suit  is  brought 
against  a  banking  company,  it  has  no  right  to  remove.'' 
Under  this  act  a  corporation  seeking  a  removal  must 
show  that  it  was  organized  under  the  Taws  of  the  United 
States,  or  that  there  is  a  defense  arising  under  the  Fed- 
eral Constitution,  or  under  some  law  or  treaty  of  the 
United  States.^  The  fact  that  it  was  one  organized 
DSSTT  Rkmotalb.— 8S. 
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under  the  laws  of  the  United  States  is  not  alone  suffi- 
cient.'    Proceedings  for  removal  may  be  instituted  by 
the  corporation  or  by  any  member  thereof.^®    Where  a 
member  petitions,  he  must  be  one  who  was  a  member 
when  suit  was  commenced;^^  and  all  must  join  in  the  peti- 
tion;^^  but  each,  or  as  many  as  see  fit,  may  petition  without 
waiting  for  the  others.  ^'    The  petition  must  state  that  the 
corporation  or   member  thereof   has  a  defense   arising 
under  and  by  virtue  of  the  Constitution,  a  treaty,  or  a  law 
of  the  United  States,  but  the  matter  thereof  need  not  be 
stated;  ^^  and  if  it  says  the  defense  arises  under  an  act  of 
Congress,  it  is  sufficient.  ^^    The  particular  part  of  the 
Constitution  or  of  the  act  of  Congress  need  not  be  set  up.^* 
A  suit  under  this  section  may  be  removed  at  any  time 
before  trial  or  final  hearing.^^  The  word  "suit "  embraces 
a  suit  brought  by  a  State  as  well  as  by  an  individual.  ^^ 
If  the  corporation  is  created  by  the  laws  of  the  State,  it 
cannotremove  the  cause.  ^'    There  is  nothing  to  prevent 
an  insolvent  corporation,  whose  property  is  in  the  hands 
of  a  receiver,  to  appear  in  an  attachment  suit,  and  remove 
the  cause.  ^    The  existence  of  a  suit  by  stockholders  does 
not  aflfect  the  right  to  remove.  ^^    Corporations  of  the 
United  States  are  entitled  to  remove  suits  brought  against 
them  on  the  ground  that  such  suits  are  suito  ''arising 
under  the  laws  of  the  United  States."  ^    This  section, 
providing  for  removals  of  suits  against  foreign  corpora- 
tions, though  not  affected  by  the  Act  of  March  3,  1875, 
was  expressly  repealed  by  the  Act  of  1887,  section  6.**   Ic 
was  held  to  apply  only  to  corporations  created  under  a  la  w 
of  Congress;  and  not  to  those  created  by  the  General  Gov- 
ernment or  by  the  several  States;  2*  and  this  fact  had  to 
be  shown  by  a  corporation  seeking  removal  under  its  pro- 
visions; or  it  must  be  shown  that  there  is  a  defense  aris- 
ing under  the  Constitution,  etc.,  of  the  United  States.*^ 
National  banks  are  not  within  its  purview.^    A  corpora- 
tion chartered  by  the  United  States  is  neither  an  alien  nor 
a  citizen,  and  may  remove  a  cause  at  any  time  before  trial 
or  final  hearing.^  Under  this  act  the  Federal  corporation 
or  member  thereof  need  not  necessarily  be  the  sole  de- 
fendant.^ 

1  Hazard  ▼.  Durand,  9  B.  I.  609.   Held  otherwise:  Fiak  t.  Union  Paa 
B.  Co.,  6  Blatchf.  362;  S.  0.,  8  Blatchf.  299. 

2  Jones  t.  Oceanic  St.  Nay.  Co..  11  Blatchf.  406. 
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3  Jones  t.  Ooeanlo  St.  Nay.  Co..  11  Blatchf.  406. 

4  Chatham  Nat.  Bank  v.  Merchants'  Nat.  Bank  of  West  Ya..  1  Hun, 
702;  Ludlow  ▼.  Kidd,  3  Ohio,  48. 

5  Chatham  Nat.  Bank  v.  Merchants'  Nat.  Bank  of  West  Va.,  1  Hun, 
702;  Cooke  t.  State  Nat.  Bank,  52  N.  Y.  96;  Davis  ▼.  Cook,  9  Nev.  134; 
Manuf.  Nat.  Bank  t.  Baack.  2  Abb.  U.  S.  232;  S.  C,  8  Blatcht  137.  See 
Ludlow  V.  Kidd,  3  Ohio,  43. 

6  Bird's  Ex'rs  t.  Cockrem,  2  Woods,  32. 

7  Pettilon  v.  Noble.  7  Biss.  449. 

8  Northern  Line  P.  Ca  v.  Binninger,  70  HL  571. 

9  Magee  t.  Union  Fac.  R.  Co.,  2  Sawy.  447.  Contra,  Tnrton  t.  TJzion 
Pao.  B.  Co..  3  Dill.  366.    See  Bauman  y.  Union  Pac.  K.  Co..  3  DiU.  367. 

10  FIsk  ▼.  Union  Pac.  R  Co.,  6  Blatchf.  362. 

11  Fisk  T.  Union  Pac.  B.  Co.,  6  Blatchf.  362.  And  ownership  of  stock  Is 
necessary  to  membership:  Fisk  v.  Union  Pac.  B.  Co.,  6  Blatchf.  862.  See 
Burke  r.  Flood,  6  Sawy.  220:  S.  C,  1  Fed.  Bep.  541;  Hawes  v.  Contra 
Costa  W.  Co.,  11  Fed.  Kep.  93,  note.  A  member  not  otherwise  a  party 
than  as  a  member  cannot  remove  the  cause  without  consent  of  the  corpo- 
ration: Gardy.  Durant,  4  Cliff.  113. 

12  Card  y.  Durant,  4  Cliff.  113. 

13  Fisk  ▼.  Union  Pac.  B.  Co.,  8  Blatchf.  243. 

14  Jones  t.  Oceanic  St.  Nar.  Co..  11  Blatchf.  403-  The  Mayor  ▼.  Coop- 
er. 6  Wall.  247!  Dennistoun  r.  Draper,  5  Blatchf.  336;  Clark  v.  Opdyke.  17 
N.  Y.  Supr.  383;  Magee  y.  Union  Pac.  B.  Co.,  2  Sawy.  447. 

15  Jones  y.  Oceanic  St.  Nay.  Co.,  11  Blatchf.  406. 

16  Kain  y.  Texas  Pac.  B.  Co..  3  Cent.  L.  J.  12. 

17  Ely  y.  Northern  Paa  B.  Co..  36  Leg.  Int.  164. 

18  Texas  y .  Texas  &  Pac.  B.  Co.,  3  Woods,  308. 

19  Oopeland  y.  M.  &  C.  B  Co..  3  Woods,  65L  See  Teziy  y.  Insurance 
Co..  3  DLL  408. 

20  Second  Nat.  Bank  y.  N.  Y.  Silk  Manuf.  Co.,  11  Fed.  Bep.  532. 

21  Scott  y.  Clinton  &  S.  B.  Co.,  6  Biss.  529. 

22  Union  Pac.  B.  Co.  y.  Myers,  115  U.  S.  1  (Padflc  B.  B.  Cases);  F.  L. 
k  T.  Co.  y.  D.  S.  P.  etc.  B.  Co.,  1  By.  &  Corp.  L.  J.  584. 

23  Jones  y.  Oceanic  S.  Nav.  Co..  11  BUtchf.  406. 

24  Jones  y.  Oceanic  S.  Nay.  Co..  11  Blatchf.  40& 

25  Northern  Line  P.  Co.  v  Bininger.  70  111.  571. 

26  Cooper  y.  Leather  Manuf.  Nat.  Bank,  29  Fed.  Bep.  161. 

27  Ely  y.  Baihroad  Co..  13  Phila.  161. 

28  Fisk  y.  Union  Pac.  B  Co.,  8  Blatchf.  243,  dissenting  from  Hazard  y. 
Durant,  supra,  which  held  the  contnury.  See  further.  Card  y.  Durant. 
4  Cliff.  113;  Dill.  Bem.  Causes.  5th  ed.  8. 

§  101*  RemoT-al  of  causes  ag^ainst 
persons  denied  any  cii^il   riglttn^    etc* — 

When  any  civil  suit  or  criminal  prosecution  is  com- 
menced in  any  State  court,  for  any  cause  whatso- 
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ever,  against  any  person  who  is  denied  or  cannot 
enforce  in  the  judicial  tribunals  of  the  State,  or  in 
the  part  of  the  State  where  such  suit  or  prosecu- 
tion is  pending,  any  right  secured  to  him  by  any 
law  providing  for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  of  all  persons  within  the 
jurisdiction  of  the  United  States,  or  against  any 
officer,  civil  or  military,  or  other  person,  for  any 
arrest  or  imprisonment,  or  other  trespasses  or 
wrongs,  made  or  committed  by  virtue  of  or  under 
color  of  authority  derived  from  any  law  providing 
for  equal  rights  as  aforesaid,  or  for  refusing 
to  do  any  act  on  the  ground  that  it  would 
be  inconsistent  with  such  law,  such  suit  or  prose- 
cution may,  upon  the  petition  of  such  defendant, 
filed  in  said  State  court  at  any  time  before  the  trial 
or  final  hearing  of  the  cause,  stating  the  facts  and 
verified  by  oath,  be  removed  for  trial  into  the  next 
circuit  court  to  be  held  in  the  district  where  it  is 
pending.  Upon  the  filing  of  such  petition  all 
further  proceedings  in  the  State  courts  shall  cease, 
and  shall  not  be  resumed  except  as  hereinafter  pro- 
vided. But  all  bail  and  other  security  given  in  such 
suit  or  prosecution  shall  continue  in  like  force  and 
efiect  as  if  the  same  had  proceeded  to  final  judg- 
ment and  execution  in  the  State  court.  It  shall  be 
the  duty  of  the  clerk  of  the  State  court  to  furnish 
such  defendant,  petitioning  for  a  removal,  copies  of 
said  process  against  him,  and  of  all  pleadings,  dep- 
osition, testimony,  and  other  proceedings  in  the 
case.  If  such  copies  are  filed  by  said  petitioner  in 
the  circuit  court  on  the  first  day  of  its  session,  the 
cause  shall  proceed  therein  in  the  same  manner  as 
if  it  had  been  brought  there  by  original  process; 
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and  if  the  said  cleik  refuses  or  neglects  to  furnish 
such  copies,  the  petitioner  may  thereupon  docket 
the  case  in  the  circuit  court,  and  the  said  court 
shall  then  have  jurisdiction  therein,  and  may,  upon 
proof  of  such  refusal  or  neglect  of  said  clerk,  and 
upon  reasonable  notice  to  the  plaintiff,  require  the 
plaintiff  to  file  a  declaration,  petition,  or  complaint 
in  the  cause;  and,  in  case  of  his  default,  may  order 
a  nonsuit,  and  dismiss  the  case  at  the  costs  of  the 
plaintiff,  and  such  dismissal  shall  be  a  bar  to  any 
further  suit  touching  the  matter  in  controversy. 
But  if,  without  such  refusal  or  neglect  of  said  clerk 
to  furnish  such  copies  and  proof  thereof,  the  peti- 
tioner for  removal  fails  to  Hie  copies  in  the  circuit 
court  as  herein  provided,  a  certificate,  under  the 
seal  of  the  circuit  court,  stating  such  failure,  shall 
be  given,  and  upon  the  production  thereof  in  said 
State  court,  the  cause  shall  proceed  therein  as  if 
no  petition  for  a  removal  had  been  filed.  (Rev. 
Stats,  sec.  641;  16  U.  S.  Stats.  144;  14  id.  27;  12 
id.  756;  14  id.  46.) 

Note. — This  section  is  not  in  conflict  "with  the  Consti- 
tution of  the  United  States.  (Strander  v.  West  Va.,  100 
U.  S.  304;  Fitz2era  d  v.  Allman,22  Alb,  L.  J.  218;  State 
V.  Dunlap,  65  N.  C.  491;  Ca^^ehart  v.  Stewart,  80  N.  C. 
101.)  Under  the  Acts  of  1863  and  IS66,  it  is  indispensa- 
ble that  the  petition  filed  be  properly  veritied,  (Florence 
V.  Butler,  9  Abb.  Pr.  N.  S.  63. )  That  the  Act  of  March  3, 
1863,  embodied  in  thii  section  is  constitutional,  see  Mc- 
Cormick  v.  Humphrey,  27  Ind.  144;  McCormick  v.  May- 
field,  27  Ind.  143;  State  v.  Common  Pleas,  15  Oh'o  St. 
377;  Hodgson  v.  Millward,  3  Grant,  412;  Kiilp  v,  Rick- 
etts,  3  Grant,  420.) 

§  101  a.  Denial  of  civil  rights.— The  Constitu- 
tion  and  laws  of  the  United  States  make  the  rights  and 
responsibilities,  civil  and  criminal,  of  the  white  and  col- 
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ored  races  exactly  the  same;^  and  CoDgress  has  power 
under  the  Fourteenth  Amendment  to  secure  the  rights  of 
the  colored  race,  and  enforce  their  recognition,  by  provid- 
ing for  the  removal  of  causes  into  the  Federal  courts, 
-where  these  rights  will  be  acknowledged  if  denied  to  them 
in  the  State  courts;^  and  this  section  was  intended  as  a 
protection  to  them  against  State  action,  and  against  that 
alone.  ^  It  is  only  when  some  State  law,  ordinance,  regu- 
lation, or  custom  hostile  to  these  rights  is  alleged  to 
exist,  that  a  removal  can  be  had  under  the  first  clause  of 
this  section.^  A  colored  person  cannot  remove  his  cause, 
unless  he  can  show  that  the  denial  of  his  civil  rights  arises 
from  an  act  of  the  civil  government  of  the  State.*  This 
section  does  not  apply  where  the  denial  of  equal  rights,  or 
an  inability  to  enforce  them,  results  from  the  action  of 
the  judiciary;'  it  must  be  a  denial  or  inability  resulting 
from  the  constitution  or  laws  of  the  State ;^  and  it  refers 
to  legal  disabilities  and  legal  impediments,  and  not  to 
private  infringements  by  prejudice  or  otherwise,  when 
the  laws  themselves  are  impartial  and  sufficient.^  After 
the  decision  of  the  court  of  appeals  of  Kentucky,  that  the 
statute  of  that  State  excluding  from  a  grand  or  a  petit 
jury  citizens  of  African  descent,  because  of  their  race  or 
color,  was  unconstitutional,  a  second  indictment  for  the 
same  offense  was  not  removable  into  the  Federal  court  for 
trial,  under  section  641.  If  any  right  of  the  accused 
under  the  Constitution  or  laws  of  the  United  States  was 
denied  by  the  State  court  on  the  trial,  his  remedy  was 
through  the  revisory  power  of  the  highest  court  of  the 
State,  and  ultimately  through  that  of  this  court.  ^ 

1  Virginia  v.  Rives,  100  U.  S.  313. 

2  Virginia  v.  Riyes,  100  U.  S.  313. 

3  Virginia  t.  Rives.  100  U.  S.  313 

4  In  re  Wells,  3  Woods,  128. 

5  Fowlkes  v.  Fowlkes,  8  Ch.  L.  N.  41. 

6  Ex  parte  Virginia,  100  U.  S.  339. 

7  Ex  parte  Virginia,  100  U.  S.  339. 

8  Strautler  v.  West  Vinglnla,  100  U.  S.  303;  State  ▼.  Gaines,  3  Woods, 
312;  In  re  Wells,  3  Woods,  128;  Thomas  v.  State,  58  Ala.  3«5:  State  v. 
Gleason,  12  Pla.  190;  Fitzgerald  v.  Allman.  82  N.  C.  492;  State  v.  SmalL 
11  Rich  (S.  C.)262;  State  v.  Dubuclet,  10  Ch.  L.  N.  132- Le  Grand  t.  United 
States,  12  Fed.  Rep.  677,  note,  583.    Contra:  State  v.  Dunlap,  65  N.  C.  491. 

9  Bush  V.  Kentucky,  107  TJ.  S.  110. 
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§  101  b.  In  criminal  cases. — A  criminal  case  can- 
not  be  removed  prior  to  finding  an  indictment.^  If  in- 
dicted for  an  offense,  a  colored  person  may  remove  the 
cause  if  the  State  law  allows  none  bat  white  men  to  serve 
as  jurors;'  but  the  mere  fact  that  a  grand  or  petit  jury  is 
not  a  mixed  jury  does  not  give  the  right  to  a  removal;^ 
but  a  statute  singling  out  colored  persons,  and  denying 
them  the  right  to  act  as  jurors,  denies  them  the  equal  pro- 
tection of  tM  laws.  *  Color  of  office  is  an  apparent  or  prima 
facie  right,  an  appearance  of  right  or  authority;^  and  au- 
thority means  a  proper  legal  and  constitutional  authority.^ 
An  officer  who  is  acting  in  good  faith  under  a  warrant  is 
acting  under  color  of  auuiority.^  An  action  for  an  arrest 
by  the  officer  of  a  municipal  corporation  cannot  be  re- 
moved.^ Although  the  petition  states  that  he  was  an  offi- 
cer, yet  it  must  fuso  state  the  wrong  charged,  and  that  it 
was  done  by  virtue  of  authority  derived  from  the  law.* 
A  person  who  denies  participation  in  the  arrest,  and 
cluu:ges  it  upon  a  Federal  soldier,  cannot  remove. ^^  Where 
a  negro  indicted  for  a  felony  petitions  on  the  ground  that 
persons  of  African  descent  were  excluded  from  the  jury, 
the  petition  may  be  denied.  ^^  The  trial  of  a  cause  for  rape 
is  removable.^'  A  prosecution  against  a  Chinaman  for 
having  in  his  possession  a  lottery  ticket  in  violation  of  a 
law  which  applies  to  all  persons  is  not  removable  on  the 
ground  of  local  prejudice  or  maladministration  of  the  law, 
under  this  section.  ^^  Where  the  State  enacts  a  statute  in 
conflict  with  the  Fourteenth  Amendment,  or  where  its  judi- 
cial tribunals  repudiate  it,  the  indictment  on  the  ground  of 
African  descent  would  be  removable  under  this  section. ^^ 

1  Com.  y.  Artman.  3  Gratt.  436.  See  People  ▼.  Murray,  6  Parker  Cr. 
C.  577. 

2  Strauder  v.  West  Virgloia.  103  U.  S.  393. 

3  Ex  parte  Virginia,  1(K)  U.  S.  339.   Contra:   Ex  i>arte  Burwell,   8 
Hughes,  539. ' 

4  Strauder  r.  West  Virginia.  100  U.  S.  301    See  Cases  of  County 
Judges,  3  Hughes,  676. 

5  Hodgson  t.  Millward.  3  Grant,  412;  Kulp  t.  Bicketts,  3  Grant.  420. 

6  State  T.  Bliss,  3  Grant.  427. 

7  State  T.  Common  Pleas,  15  Ohio  St  377;  Hodgson  t.  Millward.  3 
Grant,  4ia 

8  Woodson  t.  Fleck.  Chase,  305. 

9  Short  T.  Wilson.  1  BusX  3S0;  Skeen  y.  Huntington.  25  Ind.  510 
10    Elforb  y.  Beyins.  1  Bush.  480. 
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11  Keal  T.  Delaware,  103  U.  S.  370. 

12  Ne^l  V.  Delaware,  103  U.  8.  370;  Strauder  v.  West  Virginia.  100  U. 
S.  3J3;  Yiiginia  ▼.  Rivee.  100  U.  S.  313;  £x  parte  Yizginia.  100  U.  S.  339. 

13  State  y.  Ghue  Fan,  43  Fed.  Bep.  863. 

14  Keal  V.  Delaware,  supra, 

§  101  c.  In  general— Proceedings. — Under  this 
section  each  defendant  may  alone  remove  the  cause.^  TJpou 
filing  a  verified  petition  the  party  is  entitled  to  a  removal 
as  of  course;'  but  the  petition  must  show  which  of  the 
rights  secured  under  the  civil  rights  bill  have  been  denied 
by  the  State  court;*  it  must  affirmatively  show  that  the 
case  is  of  a  class  described  in  the  statute  as  removable.^ 
The  act  provides  for  removing  the  whole  suit,  no  matter 
who  the  partio3  are,  nor  what  relief  is  sought.  ^  To  entitle 
defendant  to  the  order  of  removal,  there  must  be  some 
color  of  substance  in  the  questions  raised;^  and  if  counter 
affidavits  are  admitted  without  objection,  he  is  not  enti- 
tled to  remove  if  the  legal  results  of  the  case  presented 
show  that  he  has  no  rights.  "^  It  is  not  necessary  to  obtain 
the  assent  of  the  State  court  under  this  section.*  The 
jurisdiction  of  the  circuit  court  under  this  section  was  not 
taken  away  by  the  Act  of  1867.^  On  petition  filed,  the 
Federal  court  is  entitled  to  assert  its  jurisdiction  by 
proper  process,  and  it  is  the  duty  of  the  State  court  to 
yield  obedience  thereto;^^  and  if  the  State  court  proceeds 
to  try  a  party  in  a  criminal  case  after  the  filing  of  the 
petition,  the  sentence  will  be  void.^^  The  removal  an- 
thorized  is  before  trial  or  final  hearing,  but  judicial  infrac- 
tions of  constitutional  rights,  after  trial  commenced, 
are  left  to  the  revisory  power  of  the  Federal  court.  ^'  A 
suit  to  try  title  to  a  State  office  cannot  be  removed  on  the 
alleged  grounds  that  by  bribery  and  threats  colored  voters 
were  prevented  from  voting.^*  An  action  of  ejectment  is 
not  within  the  provisions  of  this  section.  ^^  Under  this 
section,  Rev.  Stats,  sec.  641,  the  party  must  set  forth,  un- 
der oath,  the  facts  upon  which  he  bases  his  claim  to  have 
his  case  removed;  not  merely  his  belief  that  he  cannot  en- 
force his  rights  at  a  sabsequent  staee  of  the  proceedings.^^ 
The  petition  must  be  presented  before  trial  or  final  hear- 
ing.^* Defendants  under  this  section  must  present  a  pe- 
tition "at  any  time  before  the  trial  or  final  hearing,"  veri- 
fied by  oath,  and  praying  for  a  removal  for  trial  to  the 
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next  circuit  court  for  the  district  where  the  case    is 
pending.  ^' 

1  State  T.  Oommon  Pleas,  15  Ohio  St.  377. 

2  Siebrecht  t.  Butler,  2  Abb.  Fr.  N.  S.  381;  State  v.  Oonunon  Pleas.  15 
Ohio  St.  377.' 

3  State  V.  Gleason,  12  Fla.  190. 

4  Patrle  v.  Murray.  43  Barb.  323;  Hodgson  t.  Millward.  3  Orant.  412. 

5  Fisk  T.  Union  Fac.  B.  Co.,  6  Blatchf .  362. 

6  Jones  y.  Seward,  40  Barb.  563. 

7  Short  T.  Wilson,  1  Bush,  350. 

8  BellT.  Dix.49N.Y.232. 

9  Oazaway  t.  Dana,  10  Blatchf.  31. 

10  In  re  Wells,  3  Woods,  128. 

11  Ex  parte  Reynolds,  3  Hughes.  559. 

12  Virginiav.Rlves.  lODU.  S.  313. 

13  Dubuclet  y.  State.  103  U.  S.  550;  2  Morr.  Trans.  559. 

14  Bigelow  T.  Forrest,  9  Wall.  339;  Martin  r.  Snowden.  18  Gratt.  100. 

15  Ex  parte  Virgtoia  ( "Virginia  y.  Rives  ").  100  U.  S.  313. 

16  Ex  parte  Virginia  ("  Virginia  v.  Rives  "),  100  U.  S.  313. 

17  See  Strauder  v.  West  Virginia.  100  U.  S.  303;  (Civil  Rights  Cases. 
109  U.  S.  3);  Gaughran  v.  North  West  Fert.  Co.,  3  Biss.  485. 

§  102.  IWhen  petitioner  is  in  actual 
cmstody  of  State  court* — ^When  all  the  acts 
necessary  for  the  removal  of  any  suit  or  prosecution, 
as  provided  in  the  proceeding  section,  Lave  been 
performed,  and  the  defendant  petitioning  for  such 
removal  is  in  actual  custody  on  process  issued  by 
said  State  court,  it  shall  be  the  duty  of  the  clerk 
of  said  circuit  court  to  issue  a  writ  of  habeas  corpus 
cum  caicsa,  and  of  the  marshal,  by  virtue  of  said 
writ,  to  take  the  body  of  the  defendant  into  his 
custody,  to  be  dealt  with  in  said  circuit  court  ac- 
cording to  law,  and  the  orders  of  said  court,  or,  in 
vacation,  of  any  judge  therein;  and  the  marshal 
shall  file  with  or  deliver  to  the  clerk  of  said  State 
court  a  duplicate  copy  of  said  writ.  (Rev.  Stats, 
sec.  642,  U  U.  S.  Stats.  385;  12  id.  756;  14  id.  46; 
14  id.  27.) 
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§  102  a.  Habeas  corpus.— The  writ  of  habecis  cor- 
pus must  b6  allowed  by  the  judge  before  it  can  be  issued. 
It  may  be  issued  by  the  circuit  court  for  the  purpose  of 
securing  jurisdiction.^  A  duty  imposed  upon  a  United 
States  marshal  is  a  law  within  the  meaning  of  the  statute 
providing  for  the  writ  of  habeas  corpus,  and  United  States 
courts  should  grant  such  writ  to  persons  imprisoned  for 
any  act  done  in  pursuance  of  a  law  of  the  United  States.  > 

1  Re  Wella.  3  Woods,  128. 

2  Cunningham  t.  Nea^le.  135  U.  S.  1;  aflOnnliig  Be  Nea«;le  (CaL),  39 
Fed.  Kep.  833. 

§  103.  RemoTal  of  suits  ancl  prosecu- 
tions agrainst  reireiiiie  olllcers  and  officers 
actings  under  reg^istration  lai^s* — When 
any  civil  suit  or  criminal  prosecution  is  commenced 
in  any  court  of  a  State  against  any  officer  appointed 
under  or  acting  by  authority  of  any  revenue  law  of 
the  United  States  now  or  hereafter  enacted,  or  against 
any  person  acting  under  or  by  authority  of  any 
such  officer,  on  account  of  any  act  done  under  color 
of  hia  office  or  of  any  such  law,  or  on  account  of 
any  right,  title,  or  authority  claimed  by  such  officer 
or  other  person  under  any  such  law;  or  is  com- 
menced against  any  person  holding  property  or  es- 
tate by  title  derived  from  any  such  officer,  and  af- 
fects the  validity  of  any  such  i-evenue  law;  or  is 
commenced  against  any  officer  of  the  United  States 
or  other  person,  on  account  of  any  act  done  under 
the  provisions  of  Title  XXVI,  ^The  Elective 
Franchise,"  or  on  account  of  any  right,  title,  or 
authority  claimed  by  any  such  officer  or  other  per- 
son under  any  of  the  said  provisions — the  said 
suit  or  prosecution  may,  at  any  time  before  the 
trial  or  final  hearing  thereof,  be  removed  for  trial 
into  the  circuit  court  next  to  be  holden  in  the  dis- 
trict where  the  same  is  pending,  upon  the  petition 
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of  such  defendant  to  said  circuit  court,  and  in  the 
following  manner:  Said  petition  shall  set  forth  the 
nature  of  the  suit  or  prosecution,  and  be  verified 
by  affidavit;  and,  together  with  a  certificate  signed  by 
an  attorney  or  counselor  at  law  of  some  court  of  re- 
cord of  the  State  where  such  suit  or  prosecution  is 
commenced^  or  of  the  United  States,  stating  that;  as 
counsel  for  the  petitioner,  he  has  examined  the  pro- 
ceedings against  him,  and  carefully  inquired  into 
all  the  matters  set  forth  in  the  petition,  and  that 
he  believes  them  to  be  true,  shall  be  presented  to 
the  said  circuit  court,  if  in  session,  or  if  it  be  not, 
to  the  clerk  thereof  at  his  office,  and  shall  be  filed 
in  said  office.  The  cause  shall  thereupon  be  entered 
on  the  docket  of  the  circuit  court,  and  shall  proceed  as 
a  cause  originally  commenced  in  that  court;  but  all 
bail  and  other  security  given  upon  such  suit  or  prose- 
cution shall  continue  in  like  force  and  efiect  as  if  the 
same  had  proceeded  to  final  judgment  and  execu- 
tion in  the  State  court.  When  the  suit  is  commenced 
in  the  State  court  by  summons,  subpoena,  petition,  or 
other  process  except  capias,  the  clerk  of  the  circuit 
court  shall  issue  a  writ  of  certiorari  to  the  State 
court  requiring  it  to  send  to  the  circuit  court  the 
record  and  proceedings  in  the  cause.  When  it  is 
commenced  by  capias,  or  by  any  other  similar  form  of 
proceeding  by  which  a  personal  arrest  is  ordered, 
•he  shall  issue  a  writ  of  habeas  corpus  cum  catcsa,  a 
duplicate  of  which  shall  be  delivered  to  the  clerk  of 
the  State  court,  or  left  at  his  office  by  the  marshal 
of  the  district  or  his  deputy,  or  some  person  duly 
authorized  thereto;  and  thereupon  it  shall  be  the 
duty  of  the  State  court  to  stay  all  further  pro- 
ceedings in  the  cause,  and  the  suit  or  prosecution^ 
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upon  aelivery  of  such  process,  or  leaving  the  same 
as  aforesaid,  shall  be  held  to  be  removed  to  the 
circuit  court,  and  any  further  proceedings,  trial,  or 
judgn^ent  therein  in  the  State  court  shall  be  void. 
And  if  the  defendant  in  the  suit  or  prosecution  be 
in  actual  custody  on  mesne  process  therein,  it  shall 
be  the  duty  of  the  marshal,  by  virtue  of  the  writ 
of  habeas  corpus  cum  causa j  to  take  the  body  of 
the  defendant  into  his  custody,  to  be  dealt  with  in. 
the  cause  according  to  law  and  the  order  of  the 
circuit  court,  op,  in  vacation,  of  any  judge  thereof; 
and  if,  upon  the  removal  of  such  suit  or  prosecution, 
it  is  made  to  appear  to  the  circuit  court  that  no 
copy  of  the  record  and  proceedings  therein  in  the 
State  court  can  be  obtained,  the  circuit  court  may 
allow  and  require  the  plaintiflf  to  proceed  de  novo, 
and  to  file  a  declaration  of  his  cause  of  action, and  the 
parties  may  thereupon  proceed  as  in  actions  origi- 
nally brought  in  said  circuit  court.  On  failure  of 
the  plaintiflf  so  to  proceed,  judgment  of  non  prose- 
quitur may  be  i*endered  against  him,  with  costs  for 
defendant.  (Rev.  Stats,  sec.  643;  4  U.  S.  Stats. 
633;  14  id.  171;  16  id.  438. 

Note. — This  section  is  not  in  conflict  with  the  Consti- 
tution. (Venable  v.  Eichards,  1  Hughes,  326;  Tennessee 
V.  Davis,  100  U.  S.  257;  State  v.  Port,  3  Fed.  Rep.  119; 
Findley  v.  Satterfield,  3  Woods,  504;  State  v.  Hoskins,  77 
N.  C.  630;  State  v.  Deaver,  77  N.  C.  I»55.)  And  is  not 
superseded  by  the  Act  of  March  3,  1875.  (Venable  v. 
Richards,  105  U.  S.  636.)  Similar  provisions  are  to  be 
found  in  act  of  1886  for  internal  taxation,  and  of  1883 
concerning  collection  of  duties.  It  applies  to  marshals 
when  engaged  in  enforcing  revenue  laws.  (Davis  v.  S.  C, 
107  U.  S.  597.)  Suits  against  collectors  of  customs  in 
State  courts  are  removable.     (119  U.  S.  454.) 
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§  108  a.  In  general. — This  section  coutemplates  a 
change  of  tribunal,  and  not  of  prosecuting  officers,^  the 
object  being  to  take  from  the  State  court  jurisdiction  of 
all  cases  that  fall  within  its  terms  as  soon  as  they  are  com- 
menced.^ The  jurisdiction  of  the  circuit  court  in  original 
suits  between  citizens  of  the  same  State  in  intiernal  reve- 
nue cases  conferred  by  the  Act  of  June  30,  1864,  was 
taken  away  by  the  Act  of  July  13,  1866,*  but  it  is  saved 
by  the  latter  act,  if  the  justice  of  the  circuit  court  is  of 
opinion  that  the  cause  would  be  removable  under  such 
act.^  This  section  was  previously  held  to  be  in  force  as 
to  the  removal  of  revenue  causes,  except  those  arising  un- 
der the  internal  revenue  laws.^  A  removal  under  this 
section  does  not  bring  with  it  the  State  law  as  to  costs. 
They  are  subject  to  the  twelfth  section  of  the  Judiciary 
Act.*  The  government  is  responsible  for  clerks*  charges 
for  necessary  services,  on  the  removal  of  election  cases.^ 
Where  plaintiff  appeals,  defendant  cannot  remove.^  The 
act  extends  to  an  action  in  the  State  court  against  the 
postmaster  for  wrongful  refusal  to  deliver  a  letter.*  WTiere 
the  parties  to  an  action  to  recover  illegally  assessed  inter- 
nal revenue  taxes  are  citizens  of  the  same  State,  the  action 
must  be  brought  in  the  State  court,  but  the  defendant 
may  remove  the  cause  into  the  circuit  court  for  triaL  *® 

1  state  T.  Emerson,  8  Fed.  Bep.  411. 

2  State  V.  Port,  3  Fed.  Kep.  121. 

3  Ins.  Co.  T.  Bitchie,  5  Wall.  541. 

4  City  of  Philadelphia  t.  The  CoUector.  5  Wall.  720. 

5  Peyton  v.  Bliss.  1  Woolw.  170;  Stevens  t.  Mack,  5  Blatchf.  514.  ' 

6  Wood  Y.  Matthews,  2  Blatchf.  370. 

7  In  re  Clerks'  Charges,  5  FeiL  Bep.  440. 

8  Price  v.  Sommers,  8  Ch.  L.  N.  230. 

9  Warner  v.  Fowler,  4  Blatchf.  211. 

10  Gates  v.  Osborne  ("  The  Assessor  v.  Osbomes"),  76  U.  S.  667;  Phila- 
delphia V.  Diehl,  72  U.  S.  720;  Brainard  v.  Hubbard  ("  The  CoUector  v. 
Hubbard"),  79  U.S.  1. 

§  103  b.  Suits  removable. — Any  law  which  pro- 
vides for  the  assessment  and  collection  of  a  tax  to  defray 
the  expenses  of  the  government  is  a  revenue  law.^  So  an 
act  that  imposes  a  direct  tax  is  a  revenue  law.^  The  duty 
paid  for  the  carriage  of  letters  by  the  agency  of  the  gov- 
ernment is  a  branch  of  the  public  revenue.'    A  suit 
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against  an  officer  may  be  removed,  although  he  is  sued 
individually,  and  is  sought  to  be  held  as  a  wrong-doer;^ 
so  an  action  of  slander  against  a  revenue  officer  is  remov- 
able;^ or  an  action  against  a  collector  of  internal  revenue 
to  recover  money  alleged  to  have  been  illegally  exacted;* 
or  against  a  postmaster  for  a  wrongful  refusal  to  deliver 
a  letter.''  The  right  to  remove  is  given  in  any  case  pro- 
vided for  without  regard  to  the  amount  in  controversy,® 
and  without  regard  to  the  expense  or  inconvenience  of  the 
parties.'  A  suit  by  an  informer  against  a  collector  to 
recover  a  share  of  a  forfeiture  may  be  removed.^®  A 
commissioner,  sued  for  fees  illegally  exacted,  cannot 
remove  the  suit. ^^  A  member  of  a  returning  board  is  a 
State  officer.  ^^  A  marshal  sued  for  trespass  in  taking 
goods  on  execution  cannot  remove.  ^*  The  circuit  court 
has  jurisdiction  under  section  2  of  the  Act  of  1833  of 
suits  to  recover  back  moneys  illegally  collected  by  collect- 
ors of  internal  revenue.  ^*  Suits  for  acts  done  during  the 
late  rebellion  under  Federal  authority  are  removable 
under  the  Act  of  1863.  But  an  action  is  not  removable 
under  section  5  of  that  act,  after  judgment,  as  so  much  of 
that  section  as  provides  for  such  a  removal  is  unconstitu- 
tional. ^*  A  suit  against  a  collector  of  customs  for  the 
money  received  by  him  for  carriers'  charges  on  imported 
goods  under  color  of  office  is  removable  under  this  sec- 
tiou." 

1  Peyton  v.  Bliss,  1  Woolw.  170.  See  Warner  v.  Fowler,  4  Blatchf .  .311. 

2  Peyton  v.  Bliss,  1  Woolw.  170. 

3  Warner  v.  Fowler  4  Blatchf.  311. 

4  Van  Zandt  y.  Maxwell.  9,  Blatchf.  421. 

5  Buttner  v.  Miller,  1  Woods,  620. 

6  Philadelphia  v.  Collector,  5  Wall.  720:  Salt  Oo.  v.  Wilkinaon,  8 
Blatchf.  30.    Contra:  Btevens  v.  Mack  5  Blatchf.  514. 

7  Warner  v.  Fowler,  1  Blatchf.  311. 

8  Wood  V.  Matthews.  2  Blatchf.  370. 

9  Wood  v.  Matthews,  2  Blatchf.  370. 

10  Van  Zandt  v.  Maxwell,  2  Blatchf.  421. 

11  Benchley  v.  Gilbert.  8  Blatchf.  147. 

12  Ex  parte  Anderson.  3  Woods,  124. 

13  McKee  T.  Bains,  10  Wall.  22. 

14  Philadelphia  v.  Diehl,  72  U.  S.  720. 

15  Milligan  v.  Hovey.  3  Biss.  13;  3  Chic.  L.  K.  321.    See  Clark  t.  Dick 
1  Dill.  8;  Woodson  v  Fleet.  2  Abb.  U.  S.  15.  * 


316  REMOVAL   IN   SPECIAL   CASES.  §  103  C 

16  Justices  V.  Murray,  76  U.  S.  274:  reveTsing  Murray  v.  Patrie,  5 
Blatchf.  343;  McKee  y.  Bains,  77  U.  S.  22;  Galpin  v.  Critchlow.  112  Mass. 
341;  Hodgson  v.  Milward,  3  Grant  Gas.  418;  Bell  v.  Diz,  49  N.  Y.  232; 
Wetherbee  v.  Johnson,  14  Mass.  412;  Lamar  v.  Dana,  10  Blatchf.  34;  Nash- 
ville y.  Cooper,  73  U.  S.  247;  Anthon  v.  Morton,  15  Amer.  Law  Beg. 
(N.  S.)  556. 

17  Cleveland  0.  0.  &  I.  B.  Co.  v.  McClung,  119  U.  S.  454. 

§  108  c.  Criminal  cases. — This  section  applies  to 
criminal  cases  where  the  defense  arises  nnder  a  law  of  the 
United  States.^  A  criminal  proceeding  is  not  commenced 
till  the  warrant  is  issued;^  bat  is  commenced  as  soon  as 
the  warrant  is  issued;^  and  when  the  warrant  is  issued,  it 
is  removable,  although  issued  by  a  justice  of  the  peace.'* 
If  removed  after  arrest  and  before  commitment,  the  pre- 
liminary examination  may  be  taken  before  the  court;^  and 
if  removed  before  indictment,  the  indictment  may  be 
found  by  the  grand  jury  of  the  circuit  court.®  A  party  in- 
dicted in  a  State  court  for  an  action  done  under  color  of 
the  revenue  laws  may  remove  the  cause  into  the  Federal 
court;^  but  a  person  indicted  for  maintaining  a  nuisance 
nnder  the  laws  of  a  State  cannot  remove  the  cause. '^  If  a 
criminal  case  is  removed,  it  must  be  determined  according 
to  the  law  of  the  State.*  A  criminal  case  under  this  sec- 
tion is  removable,  not  under  the  Act  of  March  6,  1833, 
section  3,  which  applies  to  civil  cases,  but  under  section  7 
of  that  act.^*  After  removal  an  indictment  found  in  the 
State  court,  and  any  further  proceedings,  trial,  or  judg- 
ment in  the  State  court,  are  void.  ^^  A  deputy  marshal, 
and  persons  lawfully  assisting  him,  while  acting  under  the 
authority  of  the  law,  are  entitled  to  removal  of  the 
prosecution  under  this  section.  ^^  A  collector  of  internal 
revenue,  indicted  in  a  State  court  for  murder  committed 
by  him  while  enforcing  the  revenue  laws,  may  remove  the 
prosecution  into  the  United  States  circuit  court.  *^  Under 
this  section  the  prosecution  is  ''commenced,''  so  as  to 
authorize  a  removal,  when  the  warrant  is  issued  and  de- 
fendant is  arrested,  whether  any  indictment  has  been  found 
or  not.^^  Where  a  deputy  marshal  obtained  a  removal  of 
the  prosecution  against  him  in  strict  compliance  with  this 
section,  proceedings  to  forfeit  a  bail  bond,  and  render  judg- 
ment upon  it  in  the  State  court  against  him  and  his  sure- 
ties, were  coram  nonjudice,  and  void.** 

1  Findley  y.  SatterfieM,  3  Woods,  504;  State  y.  Davis.  12  S.  C.  528. 

2  State  v.  Port.  3  Fed.  Bep.  117. 
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3  State  T.  Bolton,  11  Fed.  Bep.  217. 

4  State  V.  Port,  3  Fed.  Bep.  117;  State  v.  Bolton.  11  Fed.  Bap.  217. 

5  State  V.  Port.  3  Fed.  Bep.  117. 

6  State  y.  Port.  3  Fed.  Bep.  117. 

7  Georgia  y.  O'Grady,  3  Woods.  469;  Findlay  y.  Satterfield.  3  Woods. 
504;  Tennessee y.  Dayis.  100 U.  S.  257:  State yVHoskins,  77 N.  G.  530. 

8  Gom.  y.  Gasey.  94  Mass.  211 

9  Tennessee  y.  Dayis,  100  U.  S.  257;  Georgia  y.  O'Grady.  3  Woods.  469; 
Findley  y.  Satterfield.  3  Woods,  50i 

10  Ex  parte  Garson.  4  Hughes,  215. 

11  State  y.  Kirkpatrick,  42  Fed.  Bep.  683. 
13    Dayis  y.  South  Garolina.  107  U.  S.  597. 

13  Tennessee  y.  Dayis.  100  U.  S.  257. 

14  State  y.  Kirkpatrick.  42  Fed.  Bep.  689. 

15  Dayis  y.  South  Garolina,  107  U.  S.  597. 

§  108  d.  Practice  and  procedure. — ^Under  this 
section  a  removal  may  be  had  without  regard  to  the  amount 
in  controversy.  ^  The  proceedings  are  confined  to  action  in 
the  circuit  court;  the  statute  addresses  the  State  court 
wholly  by  inhibition.'  All  that  the  statute  requires  is 
that  it  shall  appear  from  the  petition  that  defendant  was 
sued  on  account  of  acts  done  by  him  under  the  laws  of 
the  United  States;'  and  the  petition  must  show  a  case 
arising  under  such  laws,  and  must  show  a  defense  thereto 
that,  upon  the  facts,  it  may  appear  that  some  mateiial 
question  may  arise  under  those  laws.^  It  must  specify 
the  act  done;^  but  it  need  not  state  the  particular  process 
or  writ.*  This  act  applies  to  every  case  where  the  offense 
alleged  is  committed  under  the  color  of  office;^  and  the 
question  whether  property  was  seized  by  defendant  in  the 
performance  of  his  official  duties  is  a  matter  involved  in 
the  merits  and  not  to  be  raised  on  a  motion  to  dismiss  the 
suit.^  A  suit  acainst  a  United  States  officer  is  not  remov- 
able under  the  Act  of  1833,  on  the  ground  that  the  act 
complained  of  was  done  under  the  instructions  of  the 
treasury  department.^  The  statute  requires,  when  the 
proper  petition  and  certificate  have  been  filed,  that  the 
clerk  shall  file  said  petition,  and  '*  shall  enter  "  the  cause 
upon  the  docket  of  the  circuit  court  as  pending,  and 
'*  shall  issue  **  duplicate  writs,  etc.^®  The  criminal  prose- 
cution is  commenced,  within  the  meanins  of  this  section, 
as  soon  as  a  warrant  has  been  issued,  and  is  then  remov- 
able;^^ and  the  filing  of  the  petition  and  the  servi<i«  on 
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the  state  conrt  of  a  duplicate  of  the  writ  of  habeas  corpus 
cum  causa,  ipso  facto  removes  the  prosecution.^'  It  is  the 
duty  of  the  clerk  in  vacation  to  see  that  the  petition  con- 
tains the  averments  necessary  to  bring  the  case  within  the 
statute.^' 

1  Wood  V.  Matthews,  2  Blatchf.  370. 

2  Fisk  y.  Union  Pac.  R.  Co..  6  Blatchf.  370. 

3  Abranches  v.  Schell.  4  Blatohf .  256. 

4  Salem  ft  Lowell  R  Co.  r.  Boston  ft  Lowell  R.  Ca,  21  Law  Report- 
er. 210. 

5  Ex  parte  Anderson,  3  Woods,  124. 

6  Abranches  t.  Schell,  4  Blatchf.  23G. 

7  Venable  v.  Richards.  1  Hughes,  326;  Flndley  v.  Satterfleld,  3 
Woods,  501 

8  Wood  y.  Matthews.  2  Blatchf.  370. 

9  Victor  V.  Cisco.  5  Blatchf.  128.  But  see  Benchley  v.  GUbert.  8  Blatchf. 
147;  Salt  Co.  y.  Wilkinson,  8  Blatchf.  30. 

10  In  re  Clarke's  Charge,  5  Fed.  Rep.  441. 

11  State  y.  Bolton.  11  Fed.  Rep.  217. 

12  State  y.  Port,  3  Fed.  Rep.  12i. 

13  Salem  ft  Lowell  R.  Co.  y.  Boston  ft  L.  R.  Co.,  21  Law  Rep.  210. 

§  103  e.  Enforcing  removal.  —Certiorari  will  lie  to 
bring  the  record,  and  if  the  defendant  is  in  custody  Aa&ea« 
corpus  lies  to  bring  the  party. ^  They  issue  for  these  pur- 
pose only,' and  their  issoance  is  only  a  mode  of  notifica- 
tion to  the  State  court.'  Service  by  leaving  a  duplicate 
with  the  clerk  of  the  State  court  is  sufficient;^  and  if 
delivered  to  or  left  at  the  office  of  the  clerk,  the  case  is 
ipso  /acU)  removed,^  and  no  return  is  necesaary.^  An 
application  for  a  certiorari  must  state  facts  sufficient  to 
show  a  cause  within  the  provision  of  the  statute;  it  is  not 
sufficient  to  state  facts  generally,  as  that  he  intends  to 
rely  on  the  revenue  laws  of  the  State.  ^ 

1  State  y.  Hoskins.  77  N.  C.  530.  See  Com.  y.  Casey.  94  Mass.  214; 
People  y.  Murray,  5  Parker  Cr.  C.  577. 

2  Abranches  y.  ScheU.  4  Blatchf.  256. 

3  Flsk  y.  Union  Pac.  R.  Co..  6  Blatchf.  362. 

4  Abranches  y.  Schell,  4  Blatchf.  236. 

5  Fisk  y.  Union  Pac.  R.  Co.,  6  Blatchf.  36X 

6  Ftek  y.  Union  Pac.  R.  Co..  6  Blatchf.  362. 

7  Salem  ft  Lowell  R.  Co.  y.  Boston  ft  L.  R.  Co..  11  The  Reporter.  2ia 
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§  104.  Remoiral  of  suits  1»y  alieaui  in  a. 
particular  case* — "Whenever  a  personal  action 
has  been  or  shall  be  brought  in  any  State  court  by 
an  alien  against  any  citizen  of  a  State  who  is,  or 
at  the  time  the  alleged  action  accrued  was,  a  ciyil 
officer  of  the  United  States,  being  a  non-resident 
of  that  State  wherein  jurisdiction  is  obtained  by 
the  State  court,  by  personal  service  of  process, 
such  action  may  be  removed  into  the  circuit  court 
of  the  United  States  in  and  for  the  district  in 
which  the  defendant  shall  have  been  served  with 
the  process,  in  the  same  manner  as  now  provided 
for  the  removal  of  an  action  brought  in  a  State 
court  by  the  provisions  of  the  preceding  section. 
(Rev.  Stats,  section  644;    17  U.  S.  Stats.  44.) 
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§  107.  Time  to  file  record— Misfeasance  of  clerk— Certiorari, 
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§  105*     Remoiralproceeding^s— Petition, 

irlieii  filed* — That  whenever  any  party  en- 
titled to  remove  any  suit  mentioned  in  the  next 
preceding  section,  except  in  such  cases  as  are  pro- 
vided for  in  the  last  clause  of  said  section,  may  de- 
sire to  remove  such  suit  from  a  State  court  to  the 
circuit  court  of  the  United  States;  he  may  make 
and  file  a  petition  in  such  suit  in  such  State  court 
at  the  time,  or  any  time  before  the  defendant  is  re- 
quired by  the  laws  of  the  State  or  the  rule  of  the 
State  court  in  which  such  suit  is  brought,  to  an- 
swer or  plead  to  the  declaration  or  complaint  of  the 
plaintiff,  for  the  removal  of  such  suit  into  the  cir- 
cuit court  to  be  held  in  the  district  where  such  suit 
is  pending.  (Clause  1  of  sec.  3  of  the  Act  of  March 
3,  1875;  as  amended  by  Act  of  March  3,  1887,  24 
U.  S.  Stats.  552;  as  corrected  by  Act  of  Aug.  13, 
1888,  25  U.  S.  Stats.  435.) 

§  106  a.  Act  construed.— The  second  section  of  the 
Act  of  1875,  as  to  the  right  of  removal  of  causes,  is  jurisdic- 
tional, and  sec.  3  is  but  modal  and  formal  The  condi- 
tions of  sec.  2  are  indispensable,  and  must  be  shown  by 
the  record;  the  directions  of  sec.  3,  relating  to  petition 
and  bond,  although  obligatory,  may  to  a  certain  extent  be 
waived.  ^  The  time  within  which  a  removal  must  be  ap- 
pUed  for  is  not  jurisdictional  but  modal  and  formal,  and 
may,  though  obligatory  to  a  certain  extent,  be  waived.  ^ 
That  a  petition  is  not  verified  by  oath,  or  is  filed  too 
late,  may  be  waived  by  delaying  objection.'  The  right  of 
removal  is  not  defeated  if  the  petition  therefor  is  filed  af- 
ter motion  made,  the  decision  of  which  does  not  affect  the 
merits  of  the  controversy.'*  Where  the  docketing  of  the 
cause  was  irregular  under  the  State  statute,  such  docket- 
ing, though  under  a  rule  of  court,  could  not  have  the  effect 
of  a  rule  to  answer,  so  as  to  preclude  defendant's  motion 
to  remove  to  the  Federal  court  at  a  subsequent  day  of  the 
same  term.^    The  right  to  object  to  being  suedin  any  other 
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district  than  that  of  his  residence  being  personal  to  the  de- 
fendant, he  may  waive  it,  and  consequently  his  residence 
within  the  district  is  not  essential  to  jurisdiction  in  case 
of  a  removal  by  him  from  the  State  couH;.  ^  The  Judiciary 
Acts  merely  confer  a  personal  privilege  or  exemption  upon 
the  defendant,  which  can  be  waived  J  The  parfy  at  whose 
instance  the  removal  is  efifected  is  estopped  from  objecting 
that  the  removal  was  not  made  in  time.^  The  mere  filing 
of  a  petition  is  not  sufficient,  unless  in  connection  with 
the  rest  of  the  record.  It  shows  on  its  face  that  the  peti- 
tioner has,  under  the  statute,  the  right  to  take  the  suit  to 
another  tribunal.  A  State  court  is  not  bound  to  sur- 
render its  jurisdiction  without  such  a  showing.* 

1  Ayenv.Wataon.  113U.S.  994. 

2  Northern  Pac.  R.  Co.  y.  Austin.  135  XT.  S.  315. 

3  Texas  &  P.  R.  Co.  v.  Kirk.  115  XT.  S.  2;  Canal  k  Claiborne  Sts.  R.  Co. 
T.  Hart.  114 IJ.  S.  654. 

4  Richards  y.  Incorporated  Town  of  Rock  Rapids.  31  Fed.  Rep.  50d. 

5  McKeen  y.  lyes,  35  Fed.  Rep.  801. 

6  Puroell  y.  British  Land  &  Mortg.  Co..  42  Fed.  Rep.  465. 

7  United  States  v.  American  Bell  Teleph.  Co..  29  Fed.  Rep.  17. 

8  Ayers  y.  Watson,  113 17.  S.  594. 

9  Stone  y.  South  Carolina,  117  U.  S.  43'>;  Yulee  y.  Voae,  99  U.  S.  539; 
Meyer  y.  Delaware  R.  Construction  Co.  ("Remuyal  Cases' ),  lOO  U.  S.  457; 
Gregory  y.  Hartley,  113  U.  U.  742. 

§  106  b.  Application. — ^A  case  cannot  be  removed 
on  a  mere  stipulation.^  !<} either  an  infant  nor  his  guard- 
ian can  consent  to  a  removal,^  as  consent  will  not  confer 
jurisdiction,'  nor  can  a  removal  be  efifected  by  filing  the 
petition  and  bond,  without  any  action  of  the  court  *  The 
application  does  not  constitute  a  waiver  of  the  use  and 
service  of  proper  papers.^  A  party  seeking  a  removal 
must  do  all  that  is  necessary  to  secure  it;  ^  and  the  dis- 
cretion of  the  court  in  passing  on  the  question  as  to  the 
necessary  steps  being  properly  taken  is  a  legal  discretion.^ 
The  case  is  removable,  though  erroneously  applied,  for  un- 
der the  provisions  of  section  639,  Revised  Statutes.^  A 
notice  of  the  application  is  not  necessary.*  The  State 
court  cannot  cause  the  application  to  be  entered  nunc  jtro 
tunCf  so  as  to  entertain  a  motion  for  removal.'^  A  party 
does  not  lose  his  right  to  insist  on  a  removal  by  a  volun- 
tary appearance;  ^^  but  proceeding  to  trial  without  calling 
the  att^tion  of  the  court  to  the  petition  and  bond  for  re- 
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moval  is  deemed  a  waiver  of  the  right.  ^^  The  filing  of  a 
petition  for  removal  is  a  sufficient  application.^'  The 
Federal  court  will  treat  as  a  party  to  a  suit,  upon  an  ap- 
plication for  removal,  one  who  is  entitled  to  oe  made  a 
party,  but  whose  right  is  wrongfully  denied  by  the  State 
court.^*  Parties  having  the  right  to  intervene  in  a  pend< 
ing  suit  in  a  State  court,  but  who  have  been  refused  leave, 
may,  nevertheless,  if  otherwise  they  would  have  been  en- 
titled to  do  so,  remove  suit  to  the  Federal  conrt.^^  A 
party  does  noi^  by  voluntarily  appearing  in  a  suit  in  a 
State  court)  waive  his  right  of  removal  to  the  Federal 
court.  ^'  No  prior  notice  to  the  adverse  party  of  the  pre- 
sentation of  a  petition  for  removal  is  necessary.  ^^  The 
amending  of  the  application  for  removal  so  as  to  show 
jurisdiction  is  within  the  discretion  of  the  court,  and  can- 
not be  claimed  by  a  party  litigant  as  a  right.  ^®  The  law 
does  not  provide  for  verification  of,  the  application  for  re- 
moval of  a  cause  by  affidavit.^' 

1  Kingsbury  y.  Kingsbury,  3  Biss.  60. 

2  Kingsbury  v.  Kingsbury,  3  Biss.  60. 

3  Be  Hopkins,  18  Bank  Reg.  339. 

4  Scott  V.  Otis,  10  Ch.  L.  N.  41. 

6  Farrott  v.  Alabama  Gold  L.  Ins.  Co.,  5  Fed.  Rep.  391. 

6  Clippinger  v.  Mo.  Val.  L.  Ins.  Co.,  1  Flippen,  456. 

7  Hatch  V.  Chicago,  R.  I.  etc.  R.  Co..  6  Blatchf.  105. 

8  Norris  v.  Biineral  Point  Tunnel,  7  Ped.  Rep.  272. 

9  McLean  ▼.  Chicago  etc.  R.  Co.,  16  Blatchf.  319;  Stevens  v.  Richard- 
son,  9  Fed.  Rep.  191.  Contra^  Bristol  v.  Chapman,  34  How.  Pr.  140;  Dis- 
trow  v.  Driggs,  8  Abb.  Pr.  305,  note. 

10  Ward  v.  Arredondo,  1  Paine,  410. 

11  Stevens  v.  Richardson,  9  Fed.  Rep.  191. 

12  Home  Ins.  Co.  v.  Curtis.  32  Mich.  402. 

13  La  Mothe  Manuf .  Co.  v.  Nat.  Tube  Works,  15  Blatchf.  432. 

14  Hack  V.  Chicago  &  Great  Southern  Ry.  Co..  23  Fed.  Rep.  356. 

15  Snow  V.  Texas  Trunk  R.  Co. ,  16  Fed.  Rep.  1. 

16  Stevens  v.  Richardson,  50  Blatchf.  C.  Ct.  53. 

17  Stevens  v.  Richardson,  20  Blatchf.  C.  Ct.  53. 

18  MacNaughton  v.  South  Pacific  Coast  R.  Co.,  19  Fed.  Rep.  881. 

19  Guinault  v.  Louisville  &  N.  R.  Co..  42  La.  An.  52. 

§  106  c.  Petition. — ^A  petition  is  a  request  in  writing, 
in  contradistinction  to  a  motion  which  may  be  made  viva 
voee,^  The  office  of  the  petition  is  to  set  on  foot  proceed- 
ings to  obtain  a  removaL     It  must  contain  such  aver- 
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ments  as  entitle  to  relief,^  and  such  as  are  positive, 
and  express  the  facts  on  which  it  depends,  and  not  argu* 
mentative.^  It  should  point  out  what  the  question  is, 
and  how  and  where  it  will  arise,*  and  state  such  facts  as 
show  to  the  court  that  the  case  falls  within  the  category 
of  removable  causes.^  The  petition  must  set  forth  the 
jurisdictional  facts.  ^  The  facts  upon  which  the  petitioner 
bases  his  right  must  be  made  to  appear,  but  no  particu- 
lar mode  is  prescribed.  It  may  be  by  admission  of 
parties;  by  -affidavit,  or  by  the  testimony  of  witnesses;^ 
but  where  the  petition  fails  to  show  that  the  case  is  re« 
movable,  the  court  should  deny  the  application.®  The 
right  of  removal  is  statutory,  and  the  party  applying 
must  show  upon  the  record  that  the  case  is  one  which 
comes  within  the  provisions  of  the  statute.^  The  petition 
when  filed  becomes  part  of  the  record.  It  should  state 
facts  which,  taken  in  connection  with  such  as  already 
appear,  entitle  him  to  a  removal.^®  Where  the  fact  of 
non -residence  sufficiently  appears  on  the  record,  it  need 
not  be  shown  by  petition.  ^^  It  is  necessary  to  show  as 
well  that  suit  was  commenced  *'  by  a  citizen  of  a  State  in 
which  the  suit  is  brought,"  as  that  it  was  commenced 
"against  a  citizen  of  another  State" ;^^  so  stating  that 
plaintiff  '*is  a  citizen"  is  insufficient;^^  so  an  averment 
that  he  is  a  resident  of  the  State  is  not  sufficient.^*  That 
a  corporation  was  formed  under  the  laws  of  a  State,  and 
is  a  resident  thereof,  is  sufficient.^*  Where  the  petition 
states  that  the  plaintiffs  ^^as  executors"  are  citizens  of 
the  State,  it  is  insufficient  as  to  personal  citizenship.^^ 
That  petitioner  is  not  a  resident  of  the  State  is  not  suffi- 
cient for  the  expression  of  non-resident,"  nor  is  a  mere 
averment  that  petitioner  is  an  alien  or  a  citizen  of  another 
State;^®  but  an  averment  that  the  defendant  is  a  citizen 
of  the  southen  district  of  Alabama  is  a  sufficient  aver- 
ment of  citizenship  of  Alabama;^^  but  the  allegation 
that  the  plaintiff  is  a  citizen  of  a  certain  county  is  not 
sufficient  allegation  of  citizenship.  ^  The  petition  must 
state  the  citizenship  of  the  parties,  unless  it  sufficiently 
appears  on  the  records.  ^^  The  averment  that  certain  of 
the  petitioners,  "as  they  are  the  qualified  executors* '^ 
were  and  are  citizens,  is  an  averment  of  their  personal 
citizenship.^^    But  under  the  Act  of  1875  the  petitioner 
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need  not  state  that  plaintifif  wsa  at  the  date  of  the  com- 
menoement  of  the  suit  a  citizen  of  a  State  other  than  that 
of  which  defendant  is  a  citizen,  if  the  requisites  of  citi- 
zenship exist  at  the  time  of  filing  the  petition.^  It  is 
otherwise  under  the  Judiciary  ^ct,  where  it  must  be 
affirmatively  shown  that  the  requisite  citizenship  existed 
at  the  commencement  of  the  action.^*  The  petition  of 
an  intervener  is  sufficient  if  it  avers  oitizensnip  in  the 
present  tense.  ^  The  omission  to  state  that  plaintiff  is  a 
citizen  of  the  State  where  suit  is  brought  may  be  sujp- 
plied  Bubsequeotlv.^  Where  all  the  plaintiffs  have  the 
requisite  citizenship,  any  one  interested  may  move,  but 
the  petition  must  set  out  all  the  facts;  '^  and  under  the 
Judiciary  Act,  all  must  join  in  the  petition. ^^  Where  the 
removal  is  sought  on  the  ground  of  citizenship,  the  peti- 
tion must  allege  that  all  the  defendants  uniting  are  cf  a 
different  citizenship  from  the  plaintiffs.'''  It  is  no  ob- 
jection that  vhe  petition  and  bond  are  not  signed  by  the 
petitioner.  "<^  Thev  may  be  signed  and  verified  by  an 
agent  or  attorney.  ^^  Nor  need  the  petition  be  filed  per- 
sonally.^^ An  application,  under  the  Act  of  1867,  may 
be  made  by  a  corporation  of  another  State  through  its 
authorized  agent  or  attorney,^'  but  under  the  Judiciary 
Act  it  is  not  sufficient  that  the  petition  be  signed  by  its 
attorney •at-law.'^^  The  petition  need  not  be  sworn  to; 
the  statute  does  not  expressly  rec^uire  the  petition  to  be 
verified  by  affidavit;  the  mere  filing  of  the  petition  and 
bond  removes  it  ipsofacto.^  If  made  on  notice,  and  the 
averments  are  not  denied,  it  will  be  taken  as  true,  and 
proof  may  be  adduced  if  the  averments  are  denied.  ^^ 
When  the  facts  set  forth  on  a  petition  make  a  case,  a 
mistake  in  referring  to  the  statute  is  unimportant; "'  and 
where  a  petition  was  founded  on  the  Act  ot  1867,  and  did 
not  show  a  right  under  that  act,  but  did  show  a  cause 
within  the  Act  of  1866,  it  was  sufficient  under  the  Act  of 
1866.^^  But  under  the  Judiciarv  Act,  ther exact  language 
of  the  statute  should  be  followed  instating  the  grounds.^* 
The  omission  to  refer  to  any  special  law  under  which  the 
removal  is  demanded  cannot  prejudice  the  right;  ^^  and  a 
case  is  removable,  although  erroneously  prayed  under 
the  statute;*^  but  where  the  prayer  of  the  petition  does 
not  ask  for  the  removal  of  the  entire  suit,  the  cause  will 
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be  remanded/'  An  exception  to  the  jurisdiction,  and  a 
prayer  that  the  action  be  dismissed,  is  not  a  proper  peti- 
tion.^  A  second  petition  does  not  constitate  an  aban- 
donment of  the  first;*^  but  if  a  case  has  been  once 
removed,  and  then  remanded  because  insufficient,  the 
party  cannot  file  a  second  petition.**  If  a  pet'tion  be  de- 
lectivey  it  may  be  amended,  as  a  matter  of  right ;*^  and  if 
not  verified,  a  verified  petition  may  be  filed. *^  A  veri- 
fied petition  must  state  that  defendants  have  a  defen  e 
arising  under  and  by  virtue  of  the  Constitution,  treaty,  or 
law  of  the  United  States.*^  The  petition  may  be  filed  in 
vacation.*'  The  allegations  of  the  petition  for  removal 
are  jurisdictional,  and  they  must  be  positive  and  certain.^ 
If  the  petition  for  removal  fails  to  state  all  the  facts,  but 
refers  to  the  pleading  in  the  State  court,  the  Federal 
court  will  look  to  them.*^  Objections  to  the  form  of  peti- 
tion for  removal  will  not  be  decided  by  the  State  court.** 
Petition  alleging  residence  is  not  sufficient;  residence  is 
not  synonymous  with  citizenship,^'  But  in  such  a  case  an 
amendment  may  be  allowed,  when  no  injustice  can  result 
therefrom.**  An  allegation  that  the  defendant  is  an  alien, 
"  as  plaintiff  is  informed  and  verily  believes,"  is  insuffi- 
cient.** Petition  showing  that  applicant  is  not  citizen  of 
State,  but  which  fails  to  show  what  the  citizenship  of  the 
other  party  is,  is  insufficient  and  defective.*®  Citizenship 
if  shown  by  the  record  need  not  be  set  out  in  the  petition 
for  removal.*'  The  sufficiency  of  such  a  petition  is  gov- 
erned largely  by  the  rules  of  pleading,  and  is  defective  in 
statins  only  as  a  conclusion  that  a  defense  exists  under 
defendant's  charter,  granted  by  the  United  States,  without 
stating  upon  what  facts  the  conclusion  is  based,  and  when 
it  does  not  appear,  from  the  charter  or  otherwise,  that  such 
defense  exists.*^  When  filed  it  cannot  be  contradicted  or 
controvertt^d.** 

1  Shaft  V.  Phoenix  M.  L.  Ins.  Co.,  67  N.  Y.  544. 

2  Be  Gamp  v.  N.  J.  M.  L.  Im.  Co.,  2  Sweeney,  48L 

"^  3  Brown  ▼.  Keene.  8  Peters,  112;  citing  Bingham  v.  Cabbot,  3  Ball.  1^ 
382:  Abercrombie  v.  Bupuis,  7  Cranch,  343;  Wood  ▼.  Wagnor,  2  Cranch, 
9;  Capron  ▼.  Van  Noorden,  2  Cranch,  126.  It  should  not  Bet  out  the 
conclosionB  of  law  only:  CarBon  y.  Bunham.  121 U.  S.  421;  Hambleton 
▼.  Buham  2?  Fed.  Rep.  465.  And  see  as  to  sufficiency  of  petition:  Adams 
▼.  May.  27  Fed.  Rep.  907:  McLane  t.  Leicht.  27  Fed.  Rep.  887;  Rothschild 
T.  Matthews,  22  Fed.  Rep.  6. 

i   Trafton  ▼.  Kougues,  4  Sawy.  178. 

BXSTT  RXMOVALS.— 38. 
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5  In  re  Anderson,  3  Woods,  124;  McMurdy  V.  Ins.  Co.,  4  Week.  Ins. 
Oas.  18;  Tunstall  t.  Madison  Parish,  30  La.  An.  471;  Lalor  y.  Dunning.  56 
How.  Pr.  209. 

6  Smith  T.  Horton,  7  Fed.  Rep.  270. 

7  People  Y.  Superior  Court,  34  111.  356. 

8  Weed  Sewing  Machine  Co.  v.  Smith.  71  HL  204;  IT.  S.  Say.  Inst  t. 
Brockschmidt.  72  Ul.  370;  New  Orleajis  etc.  Co.  v.  Recorder  etc.,  27  La. 
An.  291;  McWhinney  y.  Brooke,  64  Ind.  360;  Liverpool  Ins.  Co.  y.  McGuire, 
52  Miss.  227;  Hartford  F.  Ins.  Co.  v.  Green,  52  Miss.  332;  Blair  v.  West 
Point  etc.  Co.,  7  Neb.  146. 

9  Amory  v.  Amory.  95  U.  S.  1B6. 

10  Amory  v.  Amory.  95  U.  S.  186.  See  New  Orleans  etc  R.  R.  Co.  v. 
Mississippi,  102  U.  S.  135. 

11  Bondurunt  v.  Walson,  103  U.  S.  281. 

12  Holden  v.  Putnam  F.  Ins.  Co.,  46  N.  Y.  L 

13  Holden  t.  Putnam  F.  Ins.  Ca .  46  N.  Y.  1. 

14  Parker  t.  Oyerman,  18  How.  137;  Darst  y.  Bates,  51  UL  439;  Corp.  v. 
Vermilye,  3  Johns.  145;  Martin  y.  Coons,  24  La.  An.  169;  Beebe  ▼.  Arm- 
strong, 11  Mart.  440. 

15  Rathbone  OU  Tract  Co.  v.  Bauch.  5  W.  Va.  79. 

16  Amory  v.  Amory,  95  U.  S.  186. 

17  Easton  v.  Rucker,  1  Marsh.  J.  J.  232. 

18  Welch  T.  Tennent.  4  Cal.  203;  Savings  Bank  v.  Benton,  2  Met. 
(Ky;)  240. 

19  Berlin  V.  Jones.  1  Woods.  638. 

20  Pechner  v.  Phoenix  Ins.  Co.,  95  U.  S.  183;  Carswell  v.  Schley.  09  Ga. 
17.    But  see  Stoker  v.  Leavenworth,  7  La.  390. 

21  Insurance  Co.  t.  Francis.  11  Wall.  210;  Welch  t.  Tennent.  4  Cal.  203; 
Harrison  v.  Shorter,  59  Ga.  112;  Insurance  Co.  v.  MoGuire,  52  Miss.  227; 
Hartford  F.  Ins.  Co.  t.  Green,  52  Miss.  332;  Phoenix  L.  Ins.  Co.  v.  Saettal, 
33  Ohio  St.  278;  Savings  Bank  v.  Benton.  2  Met.  (Ky.)  240. 

22  Cook  v.  Seligman.  7  Fed.  Rep.  263. 

23  McLean  ▼.  St.  Paul  etc.  R.  Co.  16  Blatchf.  309.  See  also  Jackson  v. 
Mutual  Ins.  Co.,  3  Woods.  413;  S.  C.  60  Ga.  423;  Johnson  v.  MonelL 
Woolw.  390;  McGinnity  V.  White,  3  Dili  350. 

24  Weed  Sew.  Mach.  Co.  v  Smith,  71  111.  204;  Beebe  v.  Cheeney,  11 
The  Reporter.  360;  Ins.  Co.  v.  Pechner,  95  U.  S.  183:  S.  C.  6  Lans.  411; 
Savings  Bank  v.  Benton,  2  MetJKy,)  240;  U.  S.  Sav.  Inst.  v.  Brock- 
schmidt, 72  UL  370:  Indiana  B.  &  W.  R.  Co.  v.  Risley,  50  Ind.  60;  Holden 
y.  Putnam,  46  N.  Y.  1;  Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  Fed.  Rep.  I. 
But  see  People  ▼.  Superior  Court,  34  IlL  356. 

25  Burdlck  ▼.  Peterson.  6  Fed.  Rep.  840. 

26  Field  v.  Blair.  1  Code  Reporter,  N.  S.  361. 

27  Carswell  ▼.  Schley.  59  Ga.  17. 

28  Fallis  v.  McArthur,  1  Bond.  100;  Vandervoort  v.  Palmer,  4  Daer. 
677:  Oalderwood  y.  Hager,  20  CoL  167;  Norton  v.  Hayes,  4  Denio.  245: 
Bryan  v.  Ponder,  23  Ga.  480;  W.  A.  &  G.  R.  Co.  v.  C.  &  W.  R.  Co.,  19 
Gratt.  592;  Davis  v.  Cook,  9  Nev.  134;  Pugsley  v.  F.  S.  &  T.  Co.  2  Term. 
Ch.130. 

89  Chester  v.  Chester,  7  Fed.  Rep.  1;  Smith  v.  Horton,  11  The  Re- 
porter, 423;  Meyer  v.  Delaware  Constr.  Co.,  100  U.  S.  457. 
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SO  Vanderroort  ▼.  Palmer,  4  Doer,  677.  Contra:  Kirkpatrick  ▼.  Hop- 
kins. 2  Miles,  277;  BestT.  N.  Y.  L.  Ins.  Co.,  2  Cin.  Rep.  329;  Meyer  t. 
Delaware  R.  Co. ,  100  U.  S.  457. 

31  McLean  t.  Chicago  etc.  R.  Co..  16  Blatchf .  309;  Cooke  ▼.  Sellgman, 
7  Fed.  Rep.  263;  I>enni8  ▼.  Alachua  Co..  3  Woods.  683;  Yaadervoort  ▼. 
Palmer,  4  Duer.  677;  Wormser  v.  Kline,  57  How.  Pr.  286;  Rosenfleld  ▼. 
Adams  Express  Co.,  21  La.  An.  233;  Sweeney  v.  Coffin,  1  DiU.  73. 

32  Fisk  ▼.  Fisk.  4  Martin  N.  S.  676;  Cooke  t.  Seligman.  7  Fed. 
Rep.  263. 

33  FlBk  v.  Fisk.  4  Martin  N.  S.  676;  Dennis  y.  Alacbfua  Co.,  3  Woods. 
683;  Wormser  v.  Kline.  57  How.  Pr.  286;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y. 
53;  Yandervoort  v.  Palmer,  4  Duer.  677;  Shaft  t.  Phoenix  Life  Ins.  Co.,  67 
N.  Y.  644;  Meyer  v.  Del.  R.  Co .  100  U.  S.  457. 

34  Kirkpatrick  ▼.  Hopkins.  2  MUes,  277. 

35  AUen  ▼.  Ryerson.  2  Dill.  501;  Connor  t.  Scott,  4  DHL  242;  Bowen  t. 
Chase,  7  Blatchf.  235;  Sweeney  v.  Coffin.  1  Dill.  73;  Merchants'  etc.  Bank 
V.  Wheeler,  3  Cent.  L.  J.  13:  Houser  t.  Clayton,  3  Woods,  373;  Osgood  t. 
C.  D.  ft  V.  R.  Co..  6  Biss.  330. 

36  De  Camp  y.  N.  J.  M.  L.  Ins.  Co.,  2  Sweeney,  481. 

37  Nonls  T.  Mineral  Point  Tun.  Co.,  11  The  Reporter.  693;  Dart  Yi 
Walker,  43  How.  Pr.  29:  Minnett  t.  M.  &  St.  P.  R.  Co.,  3  DiU.  460;  Stanle 
y.  Chicago,  R.  I.  &  P.  R^  Co.,  62  Mo.  508;  Goodrich  y.  Hunton,  29  La 
An.  372. 

38  Dart  ▼.  Walker.  4  Daly,  188. 

39  Railway  Co.  y.  Ramsey,  22  WalL  328. 

40  Goodrich  y.  Hunton,  29  La.  An.  372. 

41  Norzis  y.  Mineral  Point  Tunnel,  7  Fed.  Rep.  272. 

42  Clark  y.  Chicago,  M.  &  St  P.  R.  Co.,  11  Fed.  Rep.  355;  Sweet  y. 
Same,  11  Fed.  Rep.  355. 

43  Webre  y.  Duroc,  15  La.  An.  65. 

44  Tunstall  y.  Madison,  30  La.  An.  47L 

45  Eastin  y.  Rucker,  1  Marsh.  J.  J.  232. 

46  Delaware  Riy.  C.  Co.  y.  D.  &  St  P.  R.  Ca,  46  Iowa,  400;  Houser  v. 
Clayton,  3  Woods,  27a 

■     47  Houser  y.  Clayton,  3  Woods,  273. 

48  Osbom  y.  U.  S.  Bank.  9  Wheat  738. 

49  Osgood  y.  C.  D.  &  Y.  R.  Co..  6  Biss.  330. 

50  Wolff  y.  Archibald,  14  Fed.  Rep.  39& 

51  McLane  y.  Leicht,  27  Fed.  Rep.  8S7. 

62  Fomcrook  M.  Co.  y.  Bamm  Wire  Works,  54  Mich.  552.  State  court 
will  pass  on  sufficiency  of  petition:  Texas  k  P.  Ry.  Co.  y.  McAllister.  59 
Tex.  349. 

63  Brock  y.  Dole,  18  Fla.  172;  Parker  y.  Oyerman.  59  U.  S.  137. 

54  Gloyer  y.  Shepperd.  15  Fed.  Rep.  833. 

55  Wolffy.  Archibald.  14  Fed.  Rep.  396. 
3S   EUiott  y.  Stocks,  67  Ala.  29a 

57  Steamship  Co.  y.  Tugman,  106  U.  S.  118. 

58  Texas  k  Pacific  Ry  Co.  t.  McAllister,  59  Texas.  319. 
53    Stewart  y.  Mordecal,  40  Ga.  L 
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§  106  d.  Allegation  as  to  Bubject-matter  of 
suit. — Where  removal  is  claimed  on  the  ground  that  the 
suit  arises  under  the  Constitution  and  laws  of  the  United 
States,  the  petition  must  state  facts  showing  this  to  be  the 
case.  ^  If  averments  making  a  case  arising  under  the  Con- 
stitution, laws  or  treaties  of  the  United  States  appear  to 
be  immaterial,  they  are  not  sufficient  to  confer  jurisdic- 
tion.' A  complaint  which  fails  to  show  any  damages 
from  an  alleged  nuisance  is  not  sufficient  to  give  juris£o- 
tion  to  a  Federal  court  on  removal  of  the  cause.  ^  An  aUe- 
gation  that  plaintiti's  property  was  seized  under  color  of 
a  State  law,  and  that  such  law  is  void  as  against  the  Fed- 
eral Constitution,  sufficiently  presents  a  Federal  question.^ 

1  Gold  Wash.  Co.  ▼.  Eeyes,  96 17.  S.  199;  Trefton  ▼.  Nouguea,  4  Sawy. 
178;  Canon  v.  Dunham,  121 U.  S.  421. 

2  Bobinaon  t.  Anderaon,  121 U.  S.  522. 

3  Kenyon  y.  Knipe,  46  Fed.  Rep.  309. 

4  Booth  v.  Lloyd,  33  Fed.  Bep.  593. 

§  106  e.    Allegation  of  citizenship. — An  averment 
of  residence  is  not  an  averment  of  citizenship  for  purposes 
of  j  urisdiction.  ^    A  petition  which  simply  states  what  was 
defendant's  citizenship  at  its  date,  and  not  what  it  was  at 
the  commencement  of  the  suit,  is  insufficient.^    The  alle- 
gation 'Hhat  said  plaintiffs,  as  such  executors,  are  citizens 
of  the  State  of  New  York,"  is  not  sufficient.    The  citizen- 
ship of  the  parties  as  persons  must  be  alleged.^    There 
must  be  a  distinct  statement  of  the  citizenship  of  the  par- 
ties, and  of  the  particular  State  in  which  it  is  claimed,  in 
order  to  sustain  the  jurisdiction.*    Citizenship  in  a  State 
must  be  alleged,  as  citizenship  in  the  District  of  Columbia 
or  in  a  Territory  states  no  ground  for  removal.*    Where 
the  petition  showed  sufficient  ground,  on  account  of  diverse 
citizenship,  it  was  not  vitiatd  by  a  further  statement  of 
belief  that  justice  could  not  be  secured  on  account  of  prej- 
udice or  local  influence.^    Citizenship  of  the  parties,  or 
the  facts  which  constitute  it,  should  be  distinctly  averred 
in  the  pleading  or  appear  affirmatively  in  some  other  part 
of  the  record.  *  An  averment  of  residence  is  not  the  equiv- 
alent of  an  averment  of  citizenship  for  the  purposes  of 
jurisdiction  of  the  courts  of  the  United  States.^    A  peti- 
tion for  removal,  filed  by  a  railroad  company,  one  of  the 
defendants,  averring  that  petitioner  was  a  corporatioa 


329  PROCEEDINGS  TO  OBTAIN  REMOVAL.  §  105  f 

created  under  the  laws  of  Wisconsin;  that  complainants 
were  citizens  of  Massachusetts;  that  the  other  defendants 
were  citizens  of  States  other  than  Massachusetts;  that  pe- 
titioner was  the  sole  owner  of  a  part  of  the  land  in  dispute, 
and  was  in  sole  possession  thereof,  shows  a  separable  con- 
troversy between  complainants  and  the  petitioner,  and 
entitles  the  latter  to  a  removal.^  If  necessary  citizenship 
existed  when  suit  was  Irought  in  the  circuit  court,  but 
was  not  averred,  that  court,  after  reversal  for  that  reason 
in  the  Supreme  Court  of  the  United  States,  may  in  its 
discretion  aUow  an  amendment  of  the  pleadings  to  ^ve 
jurisdiction.^^  A  petition  which  shows  on  its  face  a  n^ht 
to  remove  may  be  amended  in  the  circuit  court  by  settmg 
forth  in  proper  form  what  had  been  before  imperfectly 
stated.  ^^  In  allowing  amendments,  the  court  can  make  no 
distinction  between  cases  exclusively  triable  in  State 
courts  and  those  claimed  to  be  removable  to  the  United 
States  courts.  ^^ 

1  Tlmmons  v.  Elyton  Land  Co..  139  U.  S.  378;  Godfrey  t.  Terry,  97  TT. 
S.  171. 

2  Phoenix  Ins.  Go.  ▼.  Fechner,  95  U.  S.  183 . 

3  Amory  y.  Amory,  95  U.  S.  1C6. 

4  Robertson  v.  Cease.  97  U.  S.  646. 

5  Barney  ▼.  Baltimore.  73  TJ.  S.  280;  Seddon  v.  Virginia  T.  &  C.  S.  & 
I.  Co.  (Va.).  1 L.  R.  A.  108. 

6  Meyer ▼.  Delaware B.  Construction  Co.  ("Removal  Cases"),  100  U. 
8.457. 

7  Stevens  v.  Nldhols.  130  U.  B.  230;  Chapman  v.  Barney.  129  U.  S.  677; 
Cameron  t.  Hodges,  127  u.  S.  322. 

8  Eyerhart  v.  Huntsvllle  Female  College.  120  U.  S.  223;  Menard  y. 
fOoggan.  1:<1  U.  S.  253. 

9  Baoon  v.  Felt.  38  Fed.  Rep.  870. 

10  Everhart  v.  HiintsWUe  Female  College,  120  U.  S.  223;  Continental 
L.  Ins.  Co.  y.  Rhoads.  119  U.  8.  237;  Halsted  v  Buster,  119  U.  8.  341; 
Menard  v.  Ooggan,  121 U.  8. 253;  Johnson  y.  Christian.  125  U.  S.  6  i2;  Cam- 
eron T.  Hodges,  127 17.  S.  322;  Metcalf  v.  Watertown,  128  U.  S.  586. 

11  Carson  v.  Dunham.  121  U.S.  421. 

12  Austin  ▼.  North.  Paa  R.  Co.,  34  Minn.  473 

§  105  t  Alleg^ation  of  non-residence. — A  peti- 
tion for  removal  by  a  corporation  of  one  State  sued  in 
another  must  allege,  in  addition  to  the  usual  averment  as 
to  citizenship,  that  it  is  a  non-resident  of  the  State  in 
which  it  is  sued.^  Where  it  alleges  that  it  is  a  corpora- 
tion created  under  the  laws  of  a  State  other  than  that  in 
which  the  suit  is  brought,  it  sufQciently  shows  that  the 
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removal  is  songht  by  a  noc-resident  of  the  latter  State.  ^ 

1  Hlraoh  V.  Case  Threshing  Mach.  Co..  31  Gent.  L.  J.  92;  Ouinault  v. 
LouiBTiUe  k  N.  R.  Co.,  41  La,  An.  6  So.  Rep.  830. 

2  Myers  v.  Murray,  43  Fed.  Rep.  6^6;  32  Am  &  Eng.  Corp.  Gas. 215. 

§  106  g.  Allegration  as  to  amount  in  contro- 
versy.— If  the  amount  in  dispute  appears  in  the  petition 
for  removal,  it  is  sufficient,  although  it  does  not  appear  in 
the  original  petition  in  the  action.^  A  declaration  con- 
taining a  special  count  on  an  insurance  policy  for  $2,250, 
and  common  counts  in  assumpsit  for  $2,000,  including  as 
in  the  first  count,  shows  that  the  amount  in  dispute  ex- 
ceeds $2,000;  the  action  is  removable  under  the  Act  of 
18S7.*  Allegations  that  the  property  in  dispute  is  worth 
over  $5,000  are  not  sufficient  to  show  its  value  when  the 
action  was  commenced  three  years  before.^  After  the  in- 
crease in  the  amount  by  Act  of  1887,  an  amendment 
claiming  a  sum  sufficient  was  allowed  where  it  did  not 
appear  that  the  damages  might  not  be  actually  as  great  as 
the  amendment  claimed.^  In  a  bill  for  specitic  preform- 
ance  an  amendment  alleging  that  the  present  value  of  the 
land  is  $3,000  brings  the  controversy,  as  to  amount,  within 
the  jurisdictional  limits  of  the  circuit  court,  as  fixed  by 
the  Act  of  March  3,  1887.^ 

1    Banigan  t.  Worcester,  30  Fed.  Rep.  392. 

S    Piatt  T.  Phceniz  Assur.  Co.  of  London,  87  Fed.  Rep.  730. 

3  Strasburger  y.  Beecher,  44  Fed.  Rep.  209. 

4  Davis  y.  Kansas  City  S.  &  M.  R.  Go. .  32  Fed.  R§p.  863. 

5  Johnston  v.  Trippe.  33  Fed.  Rep.  530. 

§  105  h.  Pendency  of  suit  the  f3undation  of 
the  right  to  remove  under  Act  of  1887. — The  por- 
tion of  the  Act  of  1887,  requiring  the  petition  for  removal 
to  be  filed  within  the  time  in  which  defendant  is  required 
to  answer,  is  applicable  to  actions  pending,  and  in  which 
the  time  for  answering  had  not  expired  at  the  time  of  the 
enactment.^  The  foundation  of  the  right  of  removal  is 
the  mere  pendency  of  a  suit  in  a  State  court  between  a 
citizen  of  the  State  in  which  it  is  brought  and  a  citizen  of 
another  State.'  The  time  for  answering  does  not  expire  so 
long  as  the  suit  is  not  entered  by  the  plaintiff  where  the 
rules  of  the  State  court  require  defendant  to  appear  at  a 
certain  time  and  answer  within   forty  days  from  return 
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day  or  the  day  for  appearing.^  An  application  to  remove 
a  case  from  a  State  court  of  Washington,  which  was  pend- 
ing at  the  admission  of  the  State  in  a  Territorial  court,  is 
not  too  late  because  a  stipulation  had  been  signed  and 
filed  in  the  State  court  to  submit  the  case  for  decision, 
where  it  had  not  been  acted  upon.*  A  stipulation  to  send 
the  case  to  a  master  to  *'take  testimony  and  report  the 
same/'  was  nothing  more  than  an  agreement  for  the  ap- 
pointment of  an  examiner  to  take  testimony,  and  not  the 
Deginnins  of  the  trial,  so  as  to  preclude  a  removal  on  the 
ground  of  citizenship.^  A  suit  begun  in  a  State  court  by 
service  of  process  on  a  firm  through  one  of  its  members,  a 
subsequent  service  on  another  member  does  not  make  it  a 
non<suit,  and  the  partner  subsequently  served  cannot 
remove  if  the  right  to  remove  as  to  the  partner  previously 
served  was  lost  oy  delay.*  Where  the  Federal  court  has 
remanded  the  cause  because  of  the  defective  record  and 
petition,  an  amended  petition,  filed  in  the  State  court, 
relates  back  to  the  time  when  the  original  petition  was 
filed,  and  is  in  time  if  that  was.  ^ 

1  Stmonson  v.  Jordan,  SO  Fed.  Bep.  72L 

2  Fisk  T.  Henarie.  32  Fed.  Rep.  417. 

3  Bowles  T.  Witters,  43  Fed.  Rep.  700. 

4  OaiTT.  Fife,  44  Fed.  Rep.  713. 

5  Carson  T.  Hyatt,  118  U.  S.  279. 

6  Fletcher  t.  Hamlet.  116  U.  S.  408. 

7  Freeman  v.  Butler,  39  Fed.  Rep.  1. 

§  105  i  Time  to  file  petition  governed  by  rules 
of  State  court,  Act  of  1887.— Under  the  Act  of  1887, 
a  defendant  must  file  his  petition  within  the  time  in 
which  by  the  laws  of  the  State  or  the  rules  of  the  State 
court  he  is  required  to  file  his  original  answer  or  plea, 
and  not  within  the  time  when  he  is  required  or  may  elect 
to  file  an  amended  answer.  ^  This  does  not  mean  that  the 
cause  may  be  removed  at  any  time  before  the  expiration 
of  an  indefinite  period  contingent  upon  an  answer  contain- 
ing a  demand  for  affirmative  relief  and  a  reply  thereto.^ 
The  petition  must  be  filed  in  the  State  court  at  or  before 
the  time  at  which  a  plea  is  due,  according  to  the  State 
practice.^  It  is  filed  in  time  if  filed  before  or  at  the  time 
defendant  files  his  plea  to  the  declaration,  although  the 
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original  time  allowed  by  the  code  has  expired,  as  the  right 
of  removal  is  coexteDsive  with  the  right  to  plead  in  such 
ca8e>  The  fact  that  a  motion  to  take  the  case  from  the 
files  has  been  disallowed  and  a  demurrer  interposed  and 
overruled,  before  an  application  for  removal  is  made, 
does  not  make  the  application  too  late  if  made  be- 
fore the  time  required  to  answer  or  plead.^  Where 
defendant  was  ordered  to  plead,  answer  or  demur 
on  the  first  Monday  of  May,  or  judgment  pro  confeaso 
would  be  entered  on  the  first  Monday  in  June,  he  must 
plead  on  the  latter  date  though  no  judgment  has  been 
taken.  ^  The  requirement  of  the  statute  is  complied  with 
by  the  timely  filing  of  the  petition,  though  it  is  not  actually 
presented  until  after  the  expiration  of  the  time  to  plead.  ^ 
An  application  on  the  ground  that  the  cause  arises  under  a 
Federal  statute  must  be  made  at  or  before  the  expiration 
of  the  time  to  answer  by  the  rules  of  court  in  force  at  the 
time  of  service  of  summons.^  And  this  is  so  whether  the 
rule  of  court  be  general  or  special  under  a  statute  which 
fixes  a  time  for  an  appearance,  in  term  time,  but  prescribe? 
no  time  to  answer  or  plead. ^  If  the  defendant  files  pleas 
in  the  abatement  of  the  writ  within  the  time  limited  by 
the  code,  and  neither  an  order  of  the  court  nor  any  ceneral 
rule  of  practice  fixes  some  time  as  a  limit  for  further 
pleading,  the  right  of  removal  continues  as  long  as  the  right 
to  plead  lasts,  and  a  removal  petition  is  in  time  filed  at  or 
before  the  time  of  pleading  to  l^e  declaration  or  complaint.  ^^ 
It  is  the  expiration  of  the  time  allowed  to  defend  which  ter- 
minates the  right  of  removal,  and  the  filing  of  a  demurrer, 
plea,  or  answer  does  not  shorten  the  time.  ^^  Pleas  in  abate- 
ment or  other  dilatory  pleas  which  do  not  reach  the  merits 
of  the  cause,  are  not  pleas  or  answers  to  the  declaration, 
within  the  meaning  of  the  Act  of  Congress.  ^^  .Where  the 
defendant  is  ruled  to  answer  on  the  third  day  of  the  term, 
and  on  the  fourth  he  files  a  plea  in  abatement,  to  which 
on  the  fifth  day  the  complainant  demurs,  and  on  the  sixth 
the  demurrer  is  sustained,  a  petition  for  removal  on  the 
seventh  day  is  too  late.  ^  It  depends  upon  the  time  within 
which  he  is  required  to  serve  or  file  his  original  answer  or 

Slea,  and  not  an  amended  or  supplemental  answer.  ^^    Un- 
er  the  Act  of  1887,  on  the  ground  of  diverse  citizenship, 
where  after  the  time  to  answer,  or  plead,  the  complaint  is 
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amended,  a  petition  filed  before  the  next  term  is  filed  in 
time.^^  So  "where  the  petition  and  bond  are  filed,  after 
demurrer  to  the  original  complaint  is  sostained,  it  is  within 
the  statutory  time.^*  The  time  for  removing  a  cause 
should  be  computed  with  reference  to  an  amended  petition 
which  makes  a  substantially  different  suit  from  that  stated 
in  the  original  petition. "  Where  a  petition  for  removal 
well  states  two  grounds — one  that  of  citizenship,  the  other 
that  of  local  prejudice — the  removal  may  be  sustained 
although  the  petition  was  filed  too  late  to  secure  a  removal 
on  the  former  ground,  not  beine  before  or  at  the  time  at 
which  the  suit  could  be  first  tried.  ^^  The  Act  of  March  3, 
1887,  requires  petitions  for  removal  on  the  first  ground, 
citizenship,  to  be  filed  at  the  term  to  which  the  case  is 
returnable,  and  those  on  the  second  ground,  local  influence, 
'* before  trial,"  and  the  hearing  and  determination  of  a 
demurrer  is  a  '*  trial "  within  the  meaning  of  that  act.  ^^ 

1  Woolfv.ChiahoIxn.24Blatchf.405. 

2  Doyle  t.  Beaupre.  39  Fed.  Bep.  239. 

3  Kansas  City  etc.  B.  Co.  t.  Daughtry,  138  XT.  S.  298. 

4  Lockhart  t.  Memphis  etc.  B.  Co.,  33  Fed.  Bep.  274;  Gavin  v.  Vance, 
33  Fed.  Bep.  84;  Burck  v.  Taylor.  3d  Fed.  Bep.  681. 

5  Tennessee  Coal  etc.  Co.  v.  Waller,  37  Fed.  Bep.  545. 

6  Tennessee  Coal  Co.  v.  Waller,  37  Fed.  Bep.  545. 

7  Burck  V.  Taylor,  39  Fed.  Bep.  581. 

8  Austin  ▼.  Gagan  (CaL).  39  Fed.  Bep.  626. 

9  Amaden  v.  Norwich  Union  F.  Ins.  Soc,  44  Fed.  Bsp.  515u 

10  Lockhart  v.  Memphis  &  L.  B.  Co..  38  Fed.  Bep.  271 

11  Gavin  v.  Vance,  33  Fed.  Bep.  81 

12  Craven  v.  Turner,  19  Atl.  Bep.  864. 

13  Browning  v.  Beed,  39  Fed.  Bep.  625. 

14  Woolf  V.  Chisholm.  24  Blatchf.  403. 

15  Huskins  v.  Cincinnati  etc.  B.  Co.  (Tenn.),  3  L.  B.  A.  54Sl 

16  Delbanco  v.  Singletary,  39  Fed.  Bep.  177. 

17  Evans  v.  Dillingham.  43  Fed.  Bep.  177. 

18  Neale  v.  Foster,  31  Fed.  Bep.  53. 

19  Lookout  Mountain  B.  Co.  v.  Houston  &  Ca.  32  Fed.  Bep.  711. 

§  105  j.  Subsequent  extenBions  of  time  to  an- 
swer cannot  extend  time  for  removal — Under  the 
Bemoval  Act  of  1888,  section  3,  an  extension  of  the  time  to 
file  the  answer  beyond  the  time  expressly  provided  in  the 
State  statute  does  not  extend  the  tmie  to  nle  a  petition  for 
removal  beyond  that  time.  ^    An  oral  agreement  between 
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the  parties  tliat  no  answer  would  be  required  will  not  ex- 
tena  the  time  to  file  a  petition  for  removal.  ^  An  extension 
of  time  to  answer,  by  consent  of  parties,  does  not  extend 
the  time  for  filing  the  petition  for  removal.^  Where  a 
defendant,  after  the  time  to  answer  has  expired,  procures 
an  ex  parte  order  extending  his  time,  contrary  to  tne  prac- 
tice in  the  State  court,  and  then  files  an  application  for 
removal,  the  application  is  not  filed,  within  the  meaning  of 
the  Removal  Act  of  March  3, 1887,  ''before  the  defendant 
is  required  by  the  laws  of  the  State  court"  to  answer  the 
complaint.^  Under  the  act  of  March  13,  1888,  where  the 
State  law  requires  the  defendant  to  plead  on  or  before  the 
third  day  of  the  term,  ''unless  longer  time  be  granted  by 
the  court,"  a  petition  for  removal  cannot  be  filed  after  the 
third  day  of  the  term,  although  the  defendant's  time  for 
answering  has  been  extended  by  order  of  court,  since  such 
an  order  is  not  a  rule  of  court  within  the  meaning  of  the 
Federal  statute.^ 

1  Telle  ▼.  Manufacturen^  Accident  Indemnity  Co.,  40  Fed.  Bep.  545; 
Austin  V.  Gagan  (Cal.).  5  L.  R.  A.  476. 

2  Bwyer  ▼.  Peshall.  32  Fed.  Rep.  497. 

3  Dixon  T.  Western  Union  TeL  Co..  38  Fed.  Bep.  377. 

4  Hurd  V.  Gere,  38  Fed.  Rep.  537. 

5  Spangler  t.  Atchison  etc.  R.  Co.,  42  Fed.  Rep.  305. 

§  105  k.  Order  extending  time. — The  court  does 
not  allow  time  to  be  extended  by  an  order  of  the  State 
court  under  a  statute  fixinethe  time,  '*  unless  longer  time 
be  granted  by  the  court ";  ^  yet  the  time  may  be  extended 
by  the  court  for  good  cause  shown,  or  by  consent  of  par- 
ties. ^  But  the  petition  must  be  filed  before  the  expiration 
of  the  time  allowed  by  law  or  stipulation  for  answering  in 
the  State  court.^  Where,  on  the  day  that  a  defendant 
was  required  by  State  statute  to  plead,  he  appeared  spe- 
cially in  the  State  court  and  moved  to  set  aside  the  serv- 
ice ot  summons,  without  an  order  or  rule  of  court  extending 
his  time  te  plead,  such  time  was  not  thereby  extended  so 
as  to  cive  him  any  right  thereafter  to  file  a  petition  and 
bond  for  removal  to  the  circuit  court.  ^  If  the  plaintiff 
have  leave  te  amend  a  sheriff's  return,  it  necessarily  ex- 
tends the  defendant's  time  for  pleading  indefinitely,  under 
the  Tennessee  practice,  and  the  time  for  removal  is  like- 
wise  extended.^    But  the  omission  of  the  plaintiff  to  ex- 
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ercise  his  right  to  take  a  default  does  not  extend  defend- 
ant's time  for  removal.^ 

1  Spaogler  v.  Atchison  etc.  B.  C!o.,  42  Fed.  Rep.  305. 

2  Simonson  ▼.  Jordan,  24  {Blatchf.  374;  Wlnberg  v.  Berkeley  etc.  L. 
Co..  29  Fed.  Bep.  T^u,    Oee,  however,  PuUmau  P.  C.  Co.  t.  Speck,  113 

U  S.  84. 

3  Simonson  v.  Jordan,  eupra. 

4  Wedekind  v.  Southern  Pac.  R.  Co.,  36  Fev^  -v  jp.  279. 

5  Lockhart  ▼.  Memphis  t  L.  R.  Co.,  33  Fed.  Rep.  274. 

6  Kansas  City  etc.  R.  Co.  v.  Daughtry,  138 17.  S.  298. 

§  105  L  Time  undto  the  Bevised  Statutes,  sec- 
tion 639. — ^The  petition  must  be  filed  at  the  time  of 
entering  an  appearance,^  and  the  appearance  must  first  be 
entered  in  the  Sl^te  court. ^  This  requirement  was 
intended  not  only  to  put  the  defendant  to  an  election  of 
his  tribunal,  but  to  give  the  opposite  party  early  notice  of 
his  intention.^  To  entitle  a  defendant  to  a  removal  from 
the  Supreme  Court,  the  applicant  must  file  his  petition  in 
the  Supreme  Court  at  the  time  of  putting  on  special  bail; 
giving  notice  of  the  petition  at  the  next  term,  and  then 
filing  it,  is  not  sufficient.^  If  a  suit  is  against  a  citizen 
of  another  State,  the  party  must  file  his  petition  at  the 
time  he  enters  his  appearance.^  Defendants  may  apply 
at  different  titnes  when  their  appearances  are  entered  at 
different  times. ^  The  application  must  be  made  at  the 
time  of  entering  the  appearance  in  the  State  court,  and 
the  right  is  waived  if  defendant  demurs,  pleads,  or 
answers,  or  otherwise  submits  to  the  jurisdiction.''  The 
filing^  of  a  pleading  or  agreement  by  defendant^  duly 
signed  by  his  solicitor,  and  making  an  application 
thereon,  is  entering  an  appearance.^  If  petitioner  en- 
ters into  an  agreement  that  the  case  shall  remain  on 
the  docket,  and  thereby  obtains  a  continuance,  it  shall 
be  deemed  an  appearance.^  A  landlord  appears  when  he 
is  admitted  as  a  defendant.^®  If  a  plaintiff  has  taken  no 
step  to  obtain  a  judgment  by  default,  defendant  may  ap- 
pear and  file  his  petition  for  removal.  ^^  Where  the  State 
law  does  not  require  a  formal  appearance,  filing  a  petition 
for  removal  is  a  sufficient  appearance.  ^^  Appearance  and 
entering  bail  are  separate  acts.^'  So  giving  an  undertak- 
ing with  sureties  on  an  arrest  is  not  an  appearance.^'*  If 
d^endant  opposes  a  motion  for  an  injunction,  and  files  an 
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answer  which  is  read  at  the  hearing,  he  cannot  remove 
the  suit.^^  Or  where  he  legally  and  properly  assents  to  the 
jurisdiction.^^  As  where  he  appears  ana  answers  the 
original  bill.^^  A  service  of  notice  of  appearance  is  not  an 
appearance.  ^^  Kor  is  the  giving  of  formal  notice  of  re- 
tainer;^' nor  a  mere  agreement  between  the  parties  that 
defendant  shall  have  further  time  to  answer.^  If  defend- 
ant obtains  an  order  extending  the  time  to  answer,  it  is 
equivalent  to  an  appearance.  ^^  If  the  court  appoints  an 
attorney  to  represent  an  absent  defendant,  his  appearance 
is  not  appearance  by  defendant.  ^^  An  appearance  in  open 
court,  at  a  special  term  held  out  of  the  district  is  not  an 
appearance  entitling  to  a  removal.^  When  the  defend- 
ants are  served  at  different  times,  or  at  different  times 
enter  their  appearance,  they  may  eauh  at  such  different 
times  make  application.^*  Where  some  of  the  defendants 
removed  a  cause  regularly,  others  cannot  enter  an  original 
appearance  in  such  courts.  ^^  Notice  of  appearance  filed 
with  the  clerk  at  the  time  of  the  application  to  remove  is 
entering  an  appearance,  but  mere  notice  served  on  the 
plaintiff  is  not.^^  The  State  court  cannot  cause  an  appear- 
ance to  be  entered  nunc  pro  tunc,  so  as  to  entertain  a 
motion  for  a  new  trial.  ^^ 

1  Ttdee  ▼.  Voae,  94 17.  S.  439:  Kinssbury  t.  Kinmbury,  3  Bias.  60;  Red- 
mond T.  Russell,  12  Johns.  153;  Crane  v.  Reeder,  28  Mich.  527;  Webre  y. 
Puroc,  15  lok.  An.  65;  Gibson  v.  Johnson,  Peters  C.  C. ;  44;  Daris  v.  Cook 
9  Nev.  134.    But  see  Gelston  v.  Johnson,  3  N.  J.  623. 

2  Ward  v.  Arredondo,  1  Paine.  410;  Field  t.  Lownadale.  Deady.  2S8. 

3  Redmond  v.  Russell,  12  Johns.  153. 

4  Redmond  v.  Russell,  12  Johns.  153. 

6  Sav.  Bank  of  Cincinnati  v.  Benton,  2  Met.  (Ky).  240. 

6  Ward  t.  Arredondo,  1  Paine,  410. 

7  West  T.  Aurora,  6  WalL  133;  Sweeney  v.  Cofiln,  1  Dill  3. 

8  Pugsley  v.  Freedman's  S.  &  T.  Co.,  2  Tenn.  Ch.  133. 

9  Robinson  v.  Potter,  43  N.  H.  188. 

10  Jackson  y.  Stiles,  4  Johns.  493. 

11  Carpenter  v.  New  York  &  N.  H.  R.  Co.,  11  How.  Pr.  48L 

12  Sweeney  v.  Coffin.  1  Dill.  73;  Stoker  v.  Leavenworth,  4  Martin  N. 
S.  676. 

13  Suydam  t.  Smith,  1  Denio.  263;  Redmond  v.  Russell.  12  Johns.  153. 

14  Durand  y.  Hollins.  3  Duer,  686;  Arjo  y.  Monteiro,  1  Cainet,  248;  Bird 
v.  Murray,  Cole  &  C.  Cas.  63;  Dart  y.  Arms.  19  How.  Pr.  429;  Hazard  v. 
Durant.  9  R.  I.  602. 

16  Llyingston  v.  Gibbons,  4  Johns.  Ch.  94.  Bee  Cooley  y.  Lawrence,  12 
How.  Pr.  176;  Pugsley  y.  Freedman's  S.  &  T.  Co..  2  Tenn.  Ch.  130. 
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16  Bobizuon  v.  Pott«r.  43  N.  H.  188. 

17  Ricbardflon  ▼.  Packwood,  1  Martin  N.  S.  290. 

18  Chatham  Nat.  Bank  t.  Merchants'  Nat.  Bank,  1  Hun,  702. 

19  Disbrow  t.  Driggs.  8  Abb.  Pr.  305,  note;  Norton  t.  Hayes.  4  Denlo, 
245;  Field ▼.  Baker, ICode Rep.  (N.  S.) 292. 

20  Dlabrow  t.  Driggs,  8  Aib.  Pr.  305.  note. 

21  Ayres  v.  Western  R.  Corp.,  32  How.  Pr.  351;  S.  C.  4S  Barb.  132. 

22  Pi  k  T.  Fisk.  4  Martin  N.  S.  676. 

23  Bristol  t.  Chapman,  34  How.  Pr.  140. 

24  Shelby  t.  Hoffman.  7  Ohio  St.  453.    Citing  Ward  ▼.  Arredondo.  1 
Paine.  370. 

25  Ward  t.  Arredondo.  1  Paine.  410. 

26  Field  v.  Blair,  1  Code  Rep.  (N.  S.)  361. 

27  Ward  v.  Arredondo,  1  Paine.  410.     See  Gibson  v.  Johnson.  Peters 
C.  C.  44. 

§  105  m.  Time  under  prior  statutes. — Under 
the  twelfth  Bection  of  the  Judiciary  Act,  defendant  was 
compelled  to  file  his  petition  at  the  time  of  entering  his 
appearance;  and  by  the  Act  of  1866  the  time  was  enlarged, 
and  he  was  allowed  to  file  at  any  time  before  the  triid  or 
final  hearing;  and  by  the  Act  of  1867  the  words  *' trial  or 
final  hearing"  were  changed  to  "final  hearing  or  trial''; 
and  the  Act  of  1875  omite  the  words  "final  hearing,"  and 
uses  simply  the  word  *  *  trial. "  Under  the  Act  of  1 867  the 
word  "trial "  referred  to  cases  at  law,  and  '*  hearing"  to 
suits  in  equity.  ^  *  *  Trial "  and  *  *  final  hearing  "  are  distinct 
terms:  "trial"applies  to  common-law  cases,  and  "hear- 
ing" to  suits  in  equity.'  By  "trial  or  final  hearing"  is 
meant  a  trial  or  hearing  on  the  merits;  ^  an  examination  of 
the  facts  in  issue.  ^  Under  the  Act  of  1866  the  right  is  not 
limited  to  the  time  when  suit  was  conmienced;  ^  and  where 
none  of  the  defendants  are  citizens  of  the  State  where 
sued,  and  are  served  at  different  times,  or  at  different 
times  enter  an  appearance,  they  may  at  different  times 
respectively  make  application.*  So,  where  a  landlord  in- 
tervenes, his  application  is  in  time  if  made  on  the  day 
after  he  becomes  defendant,  providing  the  cause  had  not 
been  previously  at  issue.  ^  If  before  the  pleadings  are 
completed,  it  is  in  time.^  The  petition  may  be  miuie  at 
any  time  before  the  trial  or  hearing;*  and  before  final 
hearing  or  trial  means  before  final  judgment  in  the  court 
of  original  jurisdiction.  ^^  An  application  under  the  Acts 
of  18C^  and  1867  must  be  made  Mtore  trial  or  hearing,  not- 

DXBTT  'BXVOVALS.— 89. 


§  106  m     PROCEEDINGS  TO  OBTAIN   REMOVAL.  338' 

withstanding  an  amendment  of  the  declaration  of  which 
issue  was  not  joined  at  the  time  the  petition  was  filed. '^ 
The  action  must  be  actually  pending  for  trial;^'  and 
though  it  need  not  be  removed  at  the  appearance  term,  it 
must  be  at  the  term  when  it  stands  for  trial. ^^  It  cannot 
be  removed  after  the  jury  is  sworn;**  nor  after  argument 
and  submission  of  the  case.^^  If  after  hearing  the  case 
has  been  referred  to  a  master  it  cannot  be  removed.^*  A 
petition  for  removal  cannot  be  filed  after  a  motion  for  new 
trial  has  been  overruled;^^  but  submission  to  a  jury  under 
the  act  is  not  a  **  final  hearing."  When  there  has  been  a 
partial  disagreement  as  to  the  verdict,  ^^  and  if  the  jury 
disagree,  the  case  may  be  removed;*'  and  if  a  new  trial 
has  been  granted  the  cause  may  be  removed  ;^^  but  other- 
wise if  it  has  not  been  granted.  ^*  If  the  court  has  wholly 
set  aside  the  verdict  and  granted  a  new  trial,  or  if  the 
Supreme  Court  has  remanded  the  cause  and  granted  a 
trial  de  novo,  it  is  in  the  same  position  as  before  the  first 
trial  or  hearing;^^  but  a  right  to  a  second  trial  must  be 
perfected  before  a  demand  for  the  transfer  can  be  made.  ^ 
A  removal  is  authorized  before  final  judgment,  but  not 
after  appeal  from  such  judgment;'^  nor  can  the  motion  be 
made  in  the  appellate  court  pending  appeal;^  but  it  may 
be  removed  if  only  a  preliminary  question  is  decided.  ^^ 
Where  the  decree  of  the  court .  below  was  reversed,  the 
cause  remanded  with  directions  to  dismiss  the  suit,  the 
party  has  no  remedy  ;2''  but  where  a  new  trial  is  ordered,  a 
removal  may  be  had,^^  and  there  is  no  need  of  new  plead- 
ings if  the  case  is  in  a  proper  shape  for  trial  ;^'  but  after 
the  second  term  it  is  too  late.^  So  plaintiff  would  have 
the  right  to  dismiss  his  suit  and  commence  in  the  Federal 
court.  ^*  Although  defendant  is  entitled  to  a  new  trial,  yet 
if  the  judgment  remains  in  force  he  cannot  remove ;^^  and 
so  if  the  appellate  court  enters  judgment  instead  of  re- 
manding the  cause. ^  The  provision  of  the  United  States 
Bevised  Statutes,  section  639,  subd.  3,  regarding  remov- 
als for  local  prejudice,  was  not  repealed  by  the  Act  of  1875, 
and  a  removal  may  be  had  if  the  application  is  made  be- 
fore trial  or  final  hearing.  ^'^  It  has  been  hela  that  an  ap- 
plication for  a  removal  made  after  a  trial,  is  made  too 
late;  that  the  words  "before  the  trial,"  contained  in  the 
United  States  Revised  Statutes,  section  639,   subd.    3, 
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mean  before  any  trial.  ^^  Bat  the  words  of  this  statute  are, 
"  before  trial  or  iinal  hearing,"  and  hence  there  may  be  a 
removal  after  a  decision  on  a  demurrer.'^*  Or  after  a  rever- 
sal by  the  appellate  State  court,  and  pending  a  new  trial. ^'^ 

1  McCallon  t.  Waterman,  1  Flippen.  652. 

2  Insuranoe  Go.  v.  Dvam,  19  Wall.  214;  Crane  v.  Feeder.  23  Mich.  527: 
Miller  y.  Finn.  1  Neb.  254;  Akerly  ▼.  Vilas.  24  Wis.  165. 

3  Insurance  Co.  y.  Dunn,  19  Wall.  211 

4  Vanneyar  y.  Bryant,  21  Wall  41;  S.  C,  106  Mass.  180. 

5  Johnson  y.  Monell.  1  Woolw.  390;  and  see  Insurance  Co.  y.  Pechner, 
95U.  S.  183. 

6  Shelby  y.  Hoffman,  7  Ohio  St.  453;  Ward  y.  Arredondo,  1  Paine,  370; 
Fisk  y.  Union  Pacific  B.  Co.,  8  Blatchf.  248. 

7  Greene  y.  Klinger.  10  Cent.  L.  J.  47;  11  Fed.  Rep.  6S9. 

8  Whitehouse  y.  Continental  Ins.  Co.,  37  Leg.  Int.  223. 

9  Vanneyar  y.  Bryant,  21  Wall.  43;  S.  C.  106  Mass.  ISO-^ozy.  East 
Tenn.  V. &  O.  R.  Co..  62  Ga.  163;  Ely  y.  North  P.  R.  Co..  7  Week.  Notes, 
145;  S.  C.  36  Leg.  Int.  164. 

10  Yulee  y.  Vose,  99  U.  S.  539:  Brice  y  Somers,  1  Flippen,  574. 

11  Adams  Express  Co.  y.  Trego,  35  Md.  47.  See  Lewis  y.  Smythe,  2 
Woods,  117. 

12  Vanneyar  y.  Bryant,  21  Wall.  41. 

13  Cox  y.  East  Tenn.  V.  &  G.  R.  B.  Co..  62  Ga.  163. 

14  Adams  Express  Co.  y.  Trego,  35  Md.  47. 
13   Wag.'ener  y.  Cheek,  2  DilL  560. 

16  Jifkins  y.  Sweetser.  13  Ch.  L.  N.  103. 

17  Fasnacht  y.  Frank,  23  WaU.  416. 

18  Osbom  y.  Osbom.  5  Fed.  Rep.  389 

19  Hall  y.  Bicketts,  9  Bush.  366;  Burson  y.  Nat.  Park  Bank.  10  Ind. 
173:  Clarke  y.  Delaware  &  H.  Can.  Co.,  11  R.  I.  36.  Contra:  Galpin  y. 
Critchlow,  112  Mass.  339;  Chandler  y.  Coe,  56  N.  H.  184;  Continental  Ins. 
Co.  y.  Kasey,  27  Gratt.  216. 

20  Minnett  y.  M.  &  St.  P.  R.  Co.,  3  DUL  460;  Kellogg  y.  Hughes,  3  Dill. 
357.  Contra:  AkerJy  y.  Vilas,  21  Wis.  165;  Chandler  v.  Coe,  6o  N.  H.  184; 
Continental  Ins.  Co.  y.  Kasey,  27  Gratt.  226;  Hall  y.  Rickets,  9  Bush,  366. 

21  Vanneyar  y.  Bryant,  21  Wall.  41;  Bryant  y.  Rich,  106  Mass.  183. 

23  Steyenson  y.  Williams,  19  Wall.  572;  Vannevar  y.  Bryant.  21  Wall 
41;  Waggener  y.  Cheek,  2  Dill.  560;  Kellogg  y.  Hughes,  3  Dill.  357;  Min< 
nett  y.  MUwaukee  &  St.  P.  B.  Co..  3  Dill.  460;  denying  Galpin  y.  Critch- 
low, 112  Mass.  339.  See  also  Sims  y.  Sims,  17  Blatchf.  369;  Dart  y.  Mc- 
Kinney.  9  Blatchf.  359:  Johnson  y.  Monell,  1  Woolw.  390;  Barber  y.  St. 
Louis  etc.  B.  Co.,  43  Iowa.  323;  Bathbone  OU  Tract  Co.  y.  Bauch,  6  W. 
Va.  79. 

23  Vanneyar  y.  Bryant,  21  Wall.  41. 

24  Steyenson  y.  Williams.  19  Wall.  572;  Vanneyar  y.  Bryant,  21  Wall.  41; 
Waggenery.  Cheek,  2  DilL  560;  Kellogg  y.  Hughes.  3  Dill.  357;  Darty.Mc- 
Kinney,  9  Blatchf.  359;  Brice  y.  Somers,  1  Flippen.  574. 

25  Berry  ▼.  Irick,  22  Gratt.  487:  Williams  y.  Williams,  24  La.  An.  55; 
Stevenson  y.  Williams,  19  \\all.  572;  Waggener  v.  Cheek,  2  DilL  563;  Mil< 
ler  y.  Finn.  1  Neb.  254;  McKinley  y.  Chicago  &  N.  W.  B.  Co..  14  Iowa.  314. 
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But  see  Douglas  v.  Caldwell.  65  N.  C.  243.    CtytUra:  Sneed  v.  Brownlow,  4 
Cold.  2oX 

26  Itouglas  ir.  Caldwell.  65  N.  C.  248. 

27  Boggs  V.  Willard,  3  Bias.  256;  S.  C.  70  IlL  315. 

28  Hoadley  t.  San  Francisco,  3  Sawy.  553;  Dart  v.  McKinney,  9Blatchf. 
359;  Knowlton  ▼.  Congress  &  Einpire  S.  Co.  43  Blatchf.  170;  Dart  t. 
Walker,  43  How.  Pr.  29.    Contra:  Crane  v.  Reeder,  28  Mich.  527. 

29  Dart  t.  McKinney,  9  Blatchf.  359. 

30  Gibson  t.  Johnson,  1  Peters  C.  C.  44. 

31  Hazard  v.  Chicago.  B.  &  P.  R.  Co..  4  Biss.  453. 

32  Whittier  v.  Hartford  F.  Ins.  Co.,  55  N.  H.  141. 

33  Jiffkins  v.  Sweetser.  13  Ch.  L.  TS.  103. 

34  Hess  V.  Reynolds.  113  U.  S.  73;  Melendy  v.  Currier.  22  Fed.  Rep.  129; 
Sutherland  t.  Jersey  City  &  B.  R.  Co..  22  Fed.  Rep.  356. 

35  Jones  v.  Foster,  61  Wis.  25. 

36  Field  T.  Williams,  24  Fed.  Rep.  513. 

37  Melendy  V.  Currier,  22  Fed.  Rep.  129;  Sutherland  t.  Jersey  City  & 
B.  R.  Co.,  22  Fed.  Rep.  356. 

§  106  n.  Time  under  Act  of  1876.— By  the  pro- 
vision of  this  section,  a  cause  pending  when  the  act  was 
passed  maybe  removed  "at  or  before  the  first  tenn  at 
which  said  canse  could  be  first  tried, "  after  the  passage  of 
the  act;^  but  if  a  trial  had  been  had  after  the  passage  of 
the  act,  it  cannot  be  made,  although  the  verdict  had  been 
set  aside,  and  a  new  trial  granted.^  The  authority  last 
cited  distinguishes  the  Act  of  1867,  which  says,  "at  any 
time  before  the  first  hearing  or  trial;"  the  Act  of  1875 
saying,  "before  or  at  the  term  in  which  a  trial  could  be 
had.**  The  words  of  the  act,  **  then  pending,"  mean  the 
first  trial  after  the  right  of  removal  attaches,  subsequently 
to  the  passage  of  the  act;^  and  the  application  is  in  time 
if  made  at  the  first  term  of  the  court  thereafter.^  A  case 
pending  in  the  State  Supreme  Court  at  the  time  of  the 
passage  of  the  act,  and  which  was  remanded  for  further 
proceeding's,  stands  like  a  new  cause,  and  the  rieht  of 
removal  may  be  claimed  at  or  before  the  term  at  whidi  it 
can  be  tried. '^  Causes  which  might  have  been  tried  before 
but  were  not,  and  which  were  pending  for  trial  when  the 
act  went  into  operation,  as  well  as  causes  once  tried  but 
in  which  a  new  trial  had  been  ordered,  and  which  -v^ere 
pending  ready  for  trial  when  tbe  act;  took  effect,  are  re- 
movable if  the  application  therefor  be  made  within  the 
time  required  in  the  act;^  but  where  a  cause  was  pending 
when  the  Act  of  1875  was  passed,  and  was  tried  in  1878, 
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and  afterward,  on  appeal,  a  new  trial  was  granted,  a 
petition  for  removal  tnereafter  was  not  in  time.^  The 
transfer  of  a  cause  from  the  State  to  a  Federal  court  does 
not  vacate  what  has  been  done  in  the  State  court  previ- 
ous to  removal;  what  has  been  decided  in  the  State  court 
is  res  adjudicatOf  and  cannot  be  reviewed.^ 

1  Andrews  y.  Garrett,  1  Flippen,  445. 

2  Young  T.  Ancles  Ins.  Co.,  1  Flippen,  599. 

3  Hoadley  ▼.  Ban  Francisco,  2  Sawy.  553. 

4  RemoTal  Cases,  100  U.  8.  457;  Baker  v.  Peterson,  4  Dill.  562;  Head- 
ley  T.  San  Francisco,  3  Sawy.  553;  Andrews  v.  Garrett,  2  Cent.  L.  J.  797; 
M.  &  M.  Nat.  Bank  v.  Wheeler.  13  Blatchf.  218;  Crane  v.  Beeder.  15  Alb. 
L,  J.  103. 

5  Pettilon  y.  Noble,  7  Biss.  449. 

6  Crane  y.  Reeder,  15  Alb.  L.  J.  103;  U.  S.  Circuit  Court,  denying  S. 
0. 28  Mich.  527;  Andrews  y.  Garrett.  3  Cent.  L.  J.  797;  8.  C,  Ch.  L.  N. 
192;  Mer.  &  Manuf.  Bank  y.  Wheeler,  3  Cent,  L.  J.  13;  Hoadley  y.  San 
Francisco.  8Ch.  L.  N.  134.  See  Sims  y.  Sims,  17  Blatchf.  369;  Ames  y. 
Colo.  Cent.  R.  Co.,  4  Dill.  251;  S.  C.  4  Cent.  L.  J.  199. 

7  Newdecker  v.  Rosenbaum,  11  The  Reporter,  254. 

8  King  y.  Worthlngton,  25  Alb.  L.  J.  15. 

§  105  o.  At  or  before  the  first  term.— The  Act  of 
1875  requires  tbe  petition  to  be  made  and  filed  at  the  first 
term  at  which  the  cause  could  be  tried  on  its  merits,  and 
before  the  trial  thereof;  even  if  the  cause  could  not  be 
reached  for  triaj .^  The  first  term  at  which  the  case  can 
be  tried  is  the  term  at  which  there  is  an  issue  for  trial;* 
and  after  the  expiration  of  such  term  an  application  is  too 
late.*  The  term,  **  at  which  a  cause  could  be  first  tried," 
means  when  the  issues  are  first  made  up;^  that  is,  the 
term  at  which  either  party  may  demand  a  trial.  ^  It  is  not 
necessary  that  it  should  be  at  the  first  term  that  it  could  be 
put  at  issue,  but  at  any  time  before  pleadings  are  com- 
pleted, or  at  the  first  term  following.^  It  is  the  evident 
intention  of  the  Act  of  March  3,  1875,  sec.  3,  that  if,  un- 
der the  local  law  and  practice,  a  case  could  have  been  tried 
at  a  stated  term,  a  removal  cannot  be  had  after  the  lapse  of 
that  term.^  So  if  the  case  was  at  issue  and  could  have 
been  tried,  but  was  continued  over  the  term  by  consent  of 
parties,  it  is  then  too  late,^  unless  the  State  law  did  not 
require  it  to  be  tried  at  the  appearance  term.  ^^  But  the 
entry  of  appearance  must  be  general  and  uncon(1itional,^^ 
at  or  before  the  team  at  which,  by  the  law  of  the  State 
and  roles  of  practice,  the  cause  should  first  regnlarly  stand 
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for  trial ;^'  and  the  time  caDnotbe  extended  by  the  circuit 
conrty  where,  in  point  of  fact,  the  issues  are  not  made  np 
at  the  first  terin.^*  The  code  of  Iowa,  which  provides 
that  law  actions  *' shall  be  tried  at  the  first  term  after 
legal  and  timely  service  has  been  made,"  limits  the  time 
for  application  for  removal  of  law  actions;^*  while 
equity  suits  may  be  removed  to  the  circuit  court  at  the 
second  term,  at  least  where  there  is  no  rule  of  court  re- 
quiring such  suits  to  be  tried  at  the  appearance  term.  ^^ 
In  an  equity  cause  the  limitation  is  to  the  first  term  at 
which  the  cause  can,  on  due  notice,  be  regularly  set  down 
for  hearing,  and  before  its  hearing;^^  and  under  the  code 
this  includes  foreclosures  of  mortgages.  ^^  A  chancery  case 
cannot  be  tried  till  the  issues  are  made  up,  and  if  there  is 
no  delay  on  the  part  of  the  applicant,  the  application  is  in 
time  if  made  before  the  lapse  of  the  term  at  which  it 
could  have  been  tried.^^  It  is  not  necessarily  the  first 
term  of  the  court  wherein  the  action  is  entered,  but  the 
term  when,  after  pleadings  are  made  up,  it  could  be  first 
tried 'under  the  rules  of  practice.^*  The  application  is 
seasonable  If  made  at  the  trial  term  next  after  the  term  at 
which  the  cause  is  at  issue  if  it  be  the  term  at  which  it 
could  first  be  tried.  ^  Where  terms  of  court  were  held 
every  month,  and  a  rule  of  court  provided  that  at  any 
time  within  ten  days  of  the  commencement  of  a  term  the 
case  might  be  placed  on  the  calendar,  an  application  made 
the  second  month  after  the  case  was  placed  on  the  calen- 
dar is  too  late.*^  If  the  term  at  which  the  cause  could  be 
first  tried  is  one  which  occurs  during  the  time  a  trial  is 
stayed  by  order  of  the  court,  it  is  not  such  a  term  as  is 
meant  by  the  statute.^'  A  party  who  proceeds  to  trial 
without  applying  for  a  transfer  cannot  remove  i>t  a  snbse- 

?uent  term,  although  a  new  trial  may  have  been  granted, 
t  is  otherwise  under  the  Acts  of  1866,  1867.**  It  must 
affirmatively  appear  on  the  record,  or  by  facto  in  the 
petition,  that  the  case  could  not  have  been  heard  and 
tried  at  a  term  before  the  application  was  made.^  When 
one  of  several  defendants  in  a  suit  in  a  joint  caase  of 
action  in  a  State  court  loses  his  ri<?ht  to  remove  the  action 
into  a  circuit  court  of  the  United  States  by  failing  to  make 
the  application  in  time,  the  right  is  lost  as  to  all. ^  In 
the  provision  of  California  constitution  of  1879,  as  to  the 
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Bitting  of  courtB,  **  session  "  means  **  term,"  as  used  in  the 
United  States  law  of  1875,  regulating  removal  of  causes.^ 
The  term  at  which  the  issues  are  first  made  up  is  the  term 
before,  or  at  which,  the  petition  for  removal  must  be 
filed.  ^  Petition  is  filed  in  time  if  at  next  term  before 
trial,  though  but  for  extensions  of  time  issue  might  have 
been  joined  at  a  previous  term.^  Inasmuch  as  a  cause 
cannot  be  tried  until  the  issues  are  made  up,  an  application 
for  removal  from  the  State  to  the  Federal  court  is  made 
in  time  if  made  before  the  pleadings  are  completed,  or 
at  the  next  term  following  the  completion;^  and  a  petition 
filed  before  trial  at  a  term  of  the  superior  court  subsequent 
to  that  at  which  the  case  was  entered  and  at  issue,  was  too 
late.^  Where  by  reason  of  his  membership  in  a  com- 
mercial partnership,  A.  becomes  a  party  to  a  suit  against 
it  by  service  of  process  on  another  member,  service 
on  A.  afterward  does  not  enable  him  to  remove  the 
suit  to  the  Federal  court  after  the  time  when  it  should 
have  been  removed.  ^^  A  delay  of  four  terms  before 
application  for  removal  to  the  Federal  court  has  been 
held  fatal.''  So  it  is  held  that  a  petition  to  remove 
a  cause  to  the  Federal  court,  filed  at  the  fifth  term, 
the  pleadings  being  complete  at  the  second  term,  is 
not  nled  at  the  term  when  the  cause  can  first  be  tried.'' 
The  Act  of  March  3,  1875,  requires  a  petition  for  the  re- 
moval of  a  cause  from  a  State  to  a  Federal  court  to  be 
filed  before  final  trial  ;'^  although  there  may  have  been 
any  number  of  mistrials, '^  the  right  is  not  barred  until 
the  case  is  actually  on  trial,  all  the  parties  acting  in  good 
faith.'*  After  verdict  subject  to  the  decision  of  the  court 
on  questions  of  law  presented  by  demurrer  it  is  too  late.'^ 
In  Illinois  on  reversal  in  the  supreme  court,  and  remand 
of  the  cause  upon  filing  the  transcript,  it  stands  for  rehear- 
ing and  may  be  removed."  The  trial  of  an  issue  raised 
by  a  demurrer  which  involves  the  merits  of  the  action  is 
a  trial  of  the  action,  within  the  meaning  of  the  Act  of 
1875.'*  A  petition  for  removal  on  the  ground  of  citizen- 
ship, filed  after  a  demurrer  has  been  heard  and  sustained, 
is  too  late.^  But  where  the  rules  of  procedure  in  equity 
of  a  State  provide  that  a  demurrer  shall  be  disposed  of  at 
the  first  term,  the  hearing  of  a  demurrer  to  a  Dill  and  an 
order  overruling  it  is  not  such  a  final  hearing  of  the  cause 
as  will  defeat  a  removal.*^ 
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1  Americau  Bible  Society  ▼.  Grove.  101  U.  S.  610;  Ames  ▼.  Colorado 
Cent.  R.  Co.,  4  Dili.  260;  McLean  v.  Chicago  b  St.  P.  R.  Co.,  16  Blatchf. 
319:  Fulton  v.  Golden,  20  Alb.  Law  J.  2i9;  Murray  v.  Holden,  2  Fed.  Rep. 
740;  Huddy  ▼.  Havens.  5  Cent.  L.  J.  66;  Tayler  v.  Rockefeller,  7  Cent 
Law  J.  3i9;  Danville  Banking  &  T.  Co.  v.  Parks,  88  111.  170;  Jj^nowlton  v. 
Congress  &  E.  Spring  Co  ,  13  Blatchf.  170;  N.  Y.  W.  &  S.  Co.  v.  Loomis, 
122  Mass.  431;  Inhab.  of  School  Dist.  v.  JEtuA  Ins.  Co.,  66  Me.  370. 

2  Barber  v.  St.  Louis  etc.  R.  Co.,  43  Iowa.  223. 

3  Meyer  ▼.  Construction  Co.,  100  U.  S.  474;  Scott  v.  Clinton  &  S.  R. 
Co..  6  Bias.  529;  Gumee  v.  Brunswick,  1  Hughes,  270:  Greene  v.  Klingler. 
10  C^nt.  L.  J.  47;  Wliitehouse  y.  Continental  Ins.  Co..  37  Leg.  Int.  225; 
Fhcanix  Life  Ins.  Co.  v.  Saettel.  33  Ohio  St.  278. 

4  Traders'  Bank  v.  Tallmadge.  9  Fed.  Rep.  363. 

5  Scott  V.  Clinton  &  S.  R.  Co..  6  Biss.  529;  Murray  v.  Holden.  2  Fed. 
Rep.  740. 

6  Babbitt  v.  Clark,  103  U.  S.  606. 

7  Whitehouse  v.  Contin.  F.  Ins.  Co.,  2  Fed.  Rep.  698. 

8  Gumee  v.  Brunswick,  1  Hughes,  270;  Danville  Banking  &  T.  Co.  v. 
Parks. 88  111 .  170;  Carswell  v  Schley,  59  Ga.  17;  Cole  v.  La  Chambre,  31 
La.  An.  41;  New  York  W.  &  S.  Co.  v.  Loomis.  122  Mass.  431;  Indab.  of 
School  Dist.  V.  .^tna  Ins.  Co.,  66  Me.  370;  Watt  v.  White,  46  Tex.  336;  Aid- 
rich  V.  Crouch,  10  Fed.  Rep.  305. 

9  Scott  y.  Clinton  &  S.  R.  Co.,  6  Biss.  529;  Stough  v.  Hatch.  16 
Blatchf.  233. 

10  Palmer  v.  Call.  4  Dill.  566. 

11  AftCullough  V.  Sterling  S.  F.  Co.  4  DUL  563. 

12  Phoenix  Life  Ins.  Co.  v.  Saettel.  33  Ohio  St.  278. 

13  Atlee  v.  Potter,  4  DiU.  559. 

14  Atlee  v.  Potter.  4  Dill.  559;  McCullcugh  v.  Sterling  School  F.  Co.,  4 
DiU.  563. 

15  Palmer  V.  Call.  4  Dill.  566. 

16  Warner  y.  Sisson.  28  N.  J.  Eq.  117. 

17  Palmer  v.  Call.  4  Dill.  566. 

18  Scott  V.  Clinton  &  S.  R.  Co..  6  Biss.  529.    See  Michigan  C.  R.  Co. 
V.  Andes  Ins.  Co..  9  Ch.  L.  N.  31. 

19  Meyer  v.  Norton,  9  Fed.  Rep.  433;  Wheeler  v.  Liverpool  L.  Ins.  Co. 
13  The  Reporter,  563. 

20  Wheeler  v.  Liverpool  L.  Ins.  Co.,  13  The  Reporter,  413. 

21  Kerting  v.  Am.  Oleographic  Co.,  10  Fed.  Rep.  U.  S.  17 

22  Warren  v.  Pa.  R.  Co.,  13  Blatchf.  231.  See  Bright  v.  Milwaukee 
etc.  R.  Co.,  1  Abb.  N.  C.  14;  Forrest  v.  Edwin  Forrest  House,  1  Fed. 
Rep.  489. 

23  Young  y.  Andes  Ins.  Co  ,  3  Cent.  L.  J.  719. 

24  Aldrich  v.  Crouch,  10  Fed.  Rep.  335. 

25  Fletcher  v.  Hamlet.  108  U.  S.  408. 

26  MacNaughton  v.  Southern  Pacific  Coast  R.  Co.,  19  Fed.  Rep.  881. 

27  Flagg  v.  Walker,  109  111.  494. 

28  Winberg  v.  Berkeley  Co.  Ry.  &  L.  Co.,  29  Fed.  Rep.  721. 

29  Whitehouse  v.  Continental  Fire  Ins.  Co.,  14  Phila.  431;  Kerting  v. 
American  Oleograph  Co.,  11  Bias.  C.  Ct.  81. 
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30  Clark  y.  Child,  136  MasB.  344. 

31  Hamlet  v.  Fletcher,  24  Fed.  Rep.  305. 

32  Clhiton  Bank  v.  Dorset  Pipe  and  Paving  Co.,  20  Fed.  Kep.  707. 

33  Btebbins  y.  Lanoashire  Ins.  Co.,  59  N.  U.  414. 

34  Lowe  y.  'Wflliams,  94  U.  S.  650- McKee  y.  Rains,  77  U.  8.  22;  Jifldng 
y.  Sweetser,  102  U.  S.  177:  Hess  y.  Reynolds,  113  U.  S.  73;  Gregory  v. 
Hartley,  Id.  742;  Amy  y.  Manning,  144  Mass.  153. 

35  Fiske  y.  Henarie.  13  Sawy.  38. 

36  Bank  of  Maiysyille  y.  Claypool.  120*TJ.  S.  268. 

37  Baltimore  etc.  R.  Co.  y.  Bums,  124  U.  8.  165;  Bank  of  Marysville  y. 
Claypool.  120  U.  8.268;  Core  y.  \inal,  117  U.  8.  347;  Holland  v.  Cham- 
bers, 110  U.  8.  59.  And  see  8imon8on  y.  Jordan.  30  Fed.  Rep.  721. 
Woolf  y.  Chishohn.  30  Fed.  Rep.  881;  Badger  y.  Mulyille,  22  Fed.  Rep.  257. 

38  King  y.  Worthington,  104  U.  8.  44;  Norton  y.  Phelps,  105  V.  8.  333. 

39  Allen  y.  Nott,  11 U.  8.  472;  8charflf  y.  Leyy,  112  U.  8.  711;  Gregory 
y.HarUey,  113U.  8.  742. 

40  Laidly  y.  Huntington.  121 U.  8.  179. 

41  Hone  y.  Dillon,  27  Fed.  Rep.  465. 

§  105  p.    When  cause  could  be  first  tried. — To 

authorize  a  removal  the  action  must,  at  the  time  of  the  ap- 
plication, be  actually  pending  for  trial.  ^  The  act  omits 
the  words  "final  hearing,'' and  uses  simply  the  word 
"trial,"  ^  meaning  that  hearing  which  involves  the  facts 
of  the  case,  and  their  investigation  by  the  court  alone,  or 
by  the  court  and  jury.  The  petition  must  be  filed  before 
such  trial  commences;^  but  it  cannot  be  said  to  have  com- 
menced when  only  preparations  have  been  made  for  it.  ^ 
A  cause  may  be  removed  before  an  answer  is  made  where 
bailees  have  moved  for  a  substitution  of  the  real  par- 
ties in  interest,  and  the  order  of  substitution  has  been  en- 
tered.^ A  case  is  in  a  condition  to  be  tried  when  it  is  at 
issue,  but  it  is  not  at  issue,  where  the  answer  requires  a 
reply  to  be  filed,  until  such  reply  is  filed.  ^  A  case  not 
at  issue  as  to  one  defendant  may  be  removed  as  to  him, 
although  it  has  long  been  at  issue  as  to  the  other  parties.^ 
So  an  intervenor  may  remove  at  the  time  of  his  interven- 
tion;^ as  where  he  nas  just  been  served  with  process.' 
The  construction  of  the  statute  is  that  if  the  case  is  in  a 
condition  where  it  can  be  tried  in  conformity  with  the  law 
and  the  practice  of  the  court,  then  an  application  after 
that  term  in  which  it  is  in  that  condition  comes  too  late.^^ 
Where  a  State  statute  does  not  fix  the  time  within  which 
pleadings  should  be  filed,  the  case  is  not  triable  tiU  issue 
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case  cannot,  after  the  term  at  which  the  demurrer  would 
have  been  heard,  be  removed. ^^  Under  United  States  Act 
of  March  3,  1875,  requiring  a  petition  for  removal  of  a 
cause  from  a  State  to  a  Federal  court  to  be  filed  before  or 
at  the  term  at  which  the  cause  can  first  be  tried,  it  was 
held  that  the  latest  term  for  removal  was  the  first  term 
when  the  cause  was  at  issue  on  its  merits,  or  should  be 
but  for  fault  of  the  petitioner.  ^  Where,  ten  years  after  a 
judgment  by  default  was  entered  in  an  action  of  covenant, 
it  was  opened  on  condition  that  "no  dilatory  or  technical 
plea  or  defense  be  interposed, "  it  was  held  that  defendant 
was  not  entitled  to  a  removal  of  the  judgment  to  a  Federal 
court.  ^'  The  fact  that  the  exigencies  of  the  State  court 
were  such  that  the  cause  could  not  be  reached  for  trial  at 
the  term  at  which  otherwise  it  would  have  been  tried, 
does  not  make  it  removable  at  the  following  term.^®  It 
must  appear  affirmatively  on  the  record,  or  be  shown  by 
the  petition,  that  the  case  could  not  have  been  heard  or 
tried  at  a  term  of  the  State  court  before  the  application 
for  removal  was  made.  ^^  Where  two  actions  for  the  same 
cause  are  pending  in  a  State  court  between  the  same  par- 
ties, proceeding  to  trial  in  one  is  a  waiver  of  the  right  to 
remove  the  other.*' 

1  Vannevar  ▼.  Bryant.  21  WaU.  43;  S.  C,  106  Sfaaa.  180. 

2  McCallon  y.  Waterman,  1  Fllppen.  652. 

3  Lewis  ▼.  Smythe,  2  Woods,  117. 

4  Bemoval  Cases^lOO  U.  S.  457;  Yulee  v.  Voee.  9  U.  S.  539;  S.  C.  64 
N.  Y,  449. 

5  Hodaon  v.  Lake  Shore  etc.  R.  M.  Co. .  13  The  Reporter,  41. 

6  Mich.  Cent.  R.  Co.  y.  Andes  Lis.  Co.,  9  Ch.  L.  TX.  34. 

7  Stapleton  v.  Reynolds.  9  Ch.  L.  N.  33. 

8  Burdick  v.  Peterson,  11  The  Reporter,  829. 

9  Greene  v.  Kllngler,  10  Cent.  L.  J.  47;  10  Fed.  Rep.  683. 

10  Aldrlch  v.  Crouch,  10  Fed.  Rep.  10. 

11  Van  Allen  t.  Atchison  C.  &  P.  R.  Co.,  3  Fed.  Rep.  545. 

12  St.  Anthony's  F.  W.  P.  ▼.  King  Bridge  Co.,  23  Minn.  186. 

13  Gumee  v.  Bmnswlck  Co..  1  Hughes.  270;  Blackwell  v.  Brown.  1  Fed. 
Rep.  351:  Chicago.  B.  &  Q.  R.  Co.  y.  Weich,  44  Iowa.  66j;  Whitehouse  t. 
Lis.  Co..  2  Fed/Rep.  493u 

14  Stough  y.  Hatch,  8  The  Reporter,  7. 

15  Hunter  y .  Royal  Canadian  Lis.  Co. ,  3  Hughes.  231. 

16  Pettilon  y.  Noble.  7  Biss.  449. 

17  Kerth  y.  Leyi,  2  Fed.  Rep.  743. 

18  Broadnax  y.  Eisner,  13  Blatchf .  366w 


d49  PROCEEDINGS  TO   OBTAIN  REMOVAL.  §  105  q 

19  TJ.  S.  Savliigs  Inst.  v.  BrockBchmidt,  72  111.  370. 

ao  Traders'  Bank  y.  Tallmadge.  13  The  Reporter,  7K. 

21  Cole  ▼.  La  Chambre.  31  La.  An.  41. 

22  N.  Y.  W.  &  S.  Co.  y.  Loomis.  122  Mass.  431. 

23  McCiOlon  y.  Waterman,  4  Cent.  L.  J.  413;  S.  C,  1  Fllppen,651.  See 
Bright  y.  MUwaukee  R.  Co.,  1  Abb.  N.  C.  14.    Crittcised  in  4  Cent.  L. 

j.m. 

24  Watt  y.  White,  46  Tex.  338. 

25  Del.  Biy.  Const.  Co.  y.  Dayenport  &  St.  P.  B.  Co.,  46  Iowa.  406. 

26  Lewis  y.  Smythe,  2  Woods,  177. 

27  Meyer  y.  Norton,  9  Fed.  Rep.  433. 
23    Jifkjns  y.  Sweetser.  13  Ch.  L.  N.  103. 

29  Amer.  Bible  Soc  y.  Groye.  101  U.  S.  610. 

30  Jifkins  y.  Sweetser,  11  The  Reporter,  625L 

31  Pratt  y.  Albright,  9  Fed.  Rep.  634. 

32  JifUns  y.  Sweetser,  13  Ch.  L.  N.  lOS. 

33  Raihx>ad  Co.  y .  Koontz,  104  U.  S.  5. 

34  Mooney  y.  Agnew,  4  Fed.  Rep.  7. 

35  Barter  Town.  y.  Kemochan,  103 U.  S.  562. 

36  Continental  L.  I.  Co.  y.  Kessler,  84  Ind.  310;  Preston  y.  Travelers 
Ins.  Co.,  58  N.  H.  76. 

37  Chrissenger  y.  Democrat,  22  Fed.  Rep.  753. 

38  George  y.  Hartiey.  113  U.  S.  742. 

39  Pullman  Palace  Car  Co.  y.  Spech,  113  IT.  S.  84. 

40  Edrington  y.  Jefferson,  111  U.  S.  770;  distinguishing  Hewitt  y. 
Phelps,  105U.  S.  393;  King  y.  Worthington,  104 U.  B. 44;  oyexruling Mil- 
ler y.  Tobhi.  18  Fed.  Rep.  609. 

41  Chicago  y.  Hutchinson,  15  Fed.  Rep.  129. 

42  Maloy  y.  Duden.  25  Fed.  Rep.  673. 

43  Alley  y.  Nott,  111  U.  S.  472;  Gregory  y.  Hartiey,  113  U.  S.  742;  Wilson 
y.  Rock  Island  Paper  Co.,  20  Fed.  Rep.  705;  St.  Louis  &  S.  F.  Ry.  Co.  y. 
Weayer.35Kan.412. 

44  Allrar  y.  Nott.  Ill  TJ.  S.  472;  distinguishing  Vanneyar  y.  Bryant,  21 
WaJl.  41:  Ins.  Co.  y.  Dunn,  19  Wall.  214;  King  y.  Wortnington.  104  U.  8. 
44;  Hewitt  y.  Phelps,  105  U.  S.  393;  oyemuing  Miller  y.  Tobin,  18  Fed. 
Bep.  609. 

45  Hone  y.  Dillon.  29  Fed.  Rep.  465l 

46  Bank  of  Marysyllle  y.  Claypole,  120  U.  S.  368. 

47  Wilkinson  y.  Delaware,  Lackawanna  etc.  Ry.  Co.,  23  Fed.  Rep.  561. 

48  Wheeler  y.  Liyerpool,  London  etc.  Ins.  Co.,  60  N.  H.  465;  Eldred 
▼.  Becker,  60  Wis.  43. 

49  Frlese  y.  Homoeopathic  Mut  Life  Ins.  Co..  107  Fa.  St.  131 

50  Badger  y.  Mulyille,  22  Fed.  Rep.  257. 

51  Aldxich  y.  Crouch,  11  Biss.  C.  Ct.  ISa 

52  Eyans  y.  Smith,  21  Fed.  Rep.  1. 

§  105  q.    Latest  decifdons  under  Act  of  187 5. ~ 

In  suits  pending  when  the  Act  of  1875  was  passed,  the 
Desty  Removals.— 30. 
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application  was  in  time  if  made  at  the  first  term  of  the 
court  thereafter.^  The  first  term  at  which  a  cau^e  is  in 
law  triable,  is  that  in  which  the  cause  would  stand  for 
trial  if  the  parties  had  taken  the  usual  steps,  as  to  plead- 
ing and  other  preparations.^  This  is  to  be  ascertained  by 
the  rules  of  court.^  The  loss  of  the  right  to  remove  by  a 
failure  to  file  a  petition  *'  before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  aud  before  the  trial  thereof, " 
is  not  restored  by  a  subsequent  amendment  of  the  plead- 
ings presenting  di£ferent  issues.^  Where  the  issues  raised 
by  answers  are  all  complete,  the  next  term  thereafter  is 
the  last  term  at  which  a  removal  can  be  asked  for,  whether 
the  pleadings  are  subsequently  amended  and  new  issues 
raised,  or  not.*  A  petition  for  removal  on  the  ground  of 
citizenship  must  be  filed  at  or  before  the  term  at  which 
the  cause  could  be  first  tried  in  the  State  court.  ^  The 
first  term  after  the  opening  of  a  decree  against  "unknown 
holders"  of  bonds  is  as  to  such  holders  the  term  at  which, 
within  the  meaning  of  the  act,  he  could  file  his  petition 
for  removal.'  Where  there  would  not  have  been  fourteen 
days  before  the  term  of  the  court  and  the  case  could  not 
havebeen  tried  without  her  consentuntil  the  next  February 
term,  that  term  was  the  one  at  which  the  cause  could  be 
first  tried.  8  The  irrecular  docketing  of  a  case  for  the  first 
day  of  the  next  term  does  not  preclude  defendant's  motion 
for  removal  to  the  Federal  court  at  a  subsequent  day  of 
the  same  term.^  The  case  must  be  actually  on  trial  before 
the  right  of  removal  is  gone.^<*  Where  a  cause  is  removed 
from  a  State  court  of  one  county  to  that  of  another  county, 
a  petition  for  removal  to  a  Federal  court  is  too  late  unless 
it  was  filed  at  or  before  the  term  at  which  the  cause  could 
be  tried  in  the  former  county.  ^^ 

1  Meyer  v.  Deltware  R.  Construction  Co.  ("Removal  Cases''),  100  U. 
S.  457;  American  Bible  Society  v.  Grove,  101  U,  S.  610;  King  v.  Worthington, 
104  U.  S.  44. 

2  Pullman  P.  C.  Co.  v.  Spech,  113  U.  S.  84. 

3  Pullman  P.  C.  Co.  v.  Spech,  113  U.  S.  84. 

4  Phoenix  Mut.  L.  Ins.  Co.  v.  Walrath,  117  U.  S.  365;  Edrington  v. 
Jefferson.  114  U.  S.  770;  Pullman  P.  C.  Co.  v.  Spech,  113  U.  S.  ;84  Gxegory 
V.  Hartley,  Id.  742. 

5  Edrington  v.  Jefferson,  ill  U.  S.  770. 

6  Manning  v.  Amy,  140  U.  S.  137;  Baltimore  &  O.  B.  Co.  v.  Bums.  134 
TJ.  165;  Lookout  Mt.  R.  Co.  v.  Houston,  32  Fed.  Rep.  711;  Neal  v.  Foster. 
31  Fed.  Rep.  53;  Holland  v.  Chambers,  110  U.  S.  59;  Meyer  v.  Delaware  R 
onstroction  Co.  ("Removal  Cases"),  100  U.  S.  457;  Babbitt  t.  Clark  103 
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TJ.  8.  60S;  Myers  ▼.  Swann,  107  U.  8.  546;  Ayere  v.  Watson.  113  U.  8.  594; 
Gregory  v.  Hartley.  Id.  742;  Sperry  v.  Ethridge.  70  Iowa,  27. 

7  Barter  v.  Kemochan.  103  TJ.  S.  562. 

8  Carson  v.  Hyatt.  118  U.  S.  279. 

9  McKeens  v.  iTes,  35  Fed.  Rep.  801. 

10  Myer  t.  Delaware  R.  Constraction  Co.  (" Removal  Cases"),  100  IT. 
S.  457. 

11  Baltimore  &  O.  R.  Co.  y.  Bums.  124  U.  3. 165. 

§  105  r.  Application  too  late. — A  cause  cannot 
be  removed  from  a  State  court  to  a  Federal  court  after  the 
term  at  which  it  could  be  first  tried  in  the  State  court.' 
After  a  trial  in  State  court,  and  judgment  reversed,  and 
the  case  remanded  for  a  new  trial,  it  is  too  late  to  file  a 
petition  for  removal  on  the  ground  of  citizenship.^  But 
if  the  removal  had  been  asked  for  and  improperly  denied 
it  is  not  too  late.^  Where  a  verdict  on  a  replevin  suit  was 
set  aside,  and  one  creditor  was  added  who  asked  for  a  re- 
moval on  the  ground  of  citizenship  after  one  trial  in  which 
he  was  represented  by  the  sheriff,  his  application  is  too 
late.* 

1  Manning  v.  Amy.  140  U.  S.  137;  Baltimore  etc.  R.  Co.  t.  Bums,  124 
U.  8.  165;  Babbitt  v.  Clark.  103  U.  S.  606;  Pullman  P.  C.  Co.  v.  Speck.  113 
XT.  8.  84;  Gregory  y.  Hartley.  113  U.  8.  742;  Xeeney  v.  Roberts,  39  Fed. 
Bep.  629. 

2  Core  y.  Vlnal.  117  U.  8.  317;  Holland  y.  Chambers,  110  U.  8.  59. 

3  StixV.  Keith.  90  Ala.  121. 

4  Hakes  y.  Bums,  40  Fed.  Rep.  33. 

§  105  s.  Application  when  too  late,  under  Act 
of  1887.  Under  the  Act  of  March  3,  1887  (sec.  3),  as 
amended  by  the  Act  of  August  13,  1888,  the  application 
must  be  made  at  or  before  the  time  the  defendant  required 
to  plead  to  the  declaration  where  defendants,  their  plea 
in  abatement  having  been  quashed,  are  required  to  plead 
to  the  merits  instanter.  A  petition  filed  nearly  a  month 
afterward  is  too  late.  ^  Under  Act  of  March  3,  1887,  as 
corrected  by  Act  of  August  13,  1888,  it  is  too  late  to  make 
the  application  for  removal  after  a  motion  to  take  the  bill 
from  the  files  and  a  demurrer  to  the  bill  have  been  dis- 
posed of.  2  Where  on  the  third  day  of  the  term,  defendant 
18  ruled  to  answer,  and  files  a  plea  in  abatement  on  the 
next  day,  which  is  overruled  on  demurrer  on  the  sixth 
day,  a  petition  for  removal,  not  filed  until  the  seventh 
day,  is  too  late,  even  if  the  plea  in  abatement  suspended 
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the  rule  to  answer,  as  sucn  rule  became  operative  on  the 
overruling  of  the  plea.*''  An  action  commenced  February 
10,  1887,  where  defendant's  time  to  answer  would  have  ex- 
pired March  2d,  but,  by  stipulation,  the  time  to  answer 
was  extended  to  March  30th;  a  petition  an  1  bond  for  re- 
moval filed  April  8th  was  filed  too  late.  *  Where  a  defend- 
ant had  lost  the  right  of  removing  a  suit  before  the  act  of 
March  3,  1887,  and  after  that  act  was  passed  the  pleadings 
were  amlbnded,  and  he  filed  a  petition  for  removal  with  his 
amended  answer,  he  was  too  late.^  It  n  too  late  to  re- 
move a  cause  after  a  lapse  of  four  tsrms  after  the  plea  was 
due/ 

1  Kftitel  v.  Wylie,  38  Fed.  Rep.  835. 

2  Tennessee  Coal  L.  &  T.  B.  Co.  ▼.  Walker,  37  Fed.  Rep.  515 

3  Browning  ▼■  Reed.  33  Fed.  Rep.  625. 

4  Simonson  v.  Jordan,  21  Blatchf.  374. 
6    Woolf  V.  Chisolm,  24  Blatchf.  405. 

6    Kansas  City,  St,  S.  &  M.  R.  Co.  v.  Daughtry,  138  U.  8.  298, 

§  106.  Bond  to  1>e  filed— Special  1»ail, 
iprlieit  required. — And  shall  make  and  file 
therewith  a  bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  circuit  court,  on 
the  first  day  of  its  then  next  session,  a  copy  of  tlie 
record  in  such  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  circuit  court  if  said 
court  shall  hold  that  such  suit  was  wrongfully  or 
improperly  removed  thereto,  and  also  for  their 
appearing  and  entering  special  bail  in  such  suit,  if 
special  bail  was  originally  requisite  therein.  (CI.  2 
of  sec.  3  of  the  Act  of  March  3,  1875;  as  amended 
by  Act  of  March  3,  1887,  24  U.  S.  Stats.  552;  as 
corrected  Aug.  13,  1888,  25  U.  S.  Stats.  435.) 

§  106  a.  Bond  and  security. — Under  the  Judiciary 
Act  the  defendant  must  give  several  or  joint  and  several 
bonds,  and  not  joint  bonds;^  but  under  the  Act  of  1875, 
*'good  and  sufficient  surety"  is  all  that  is  required.  ^  The 
Act  of  1867  only  requires  the  offer  of  **  good  and  sufficient 
«iurety,"  the  surety  to  bind  himself  in  writing.    The  form 
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is  immaterial.'  So  a  stipulation  in  the  nature  of  a  recog- 
nizance is  sufficient.^  The  penalty  must  be  sufficient  to 
indemnify  for  delay  or  failure  to  comply  with  its  terms,* 
and  a  penalty  of  one  thousand  dollars  will  be  deemed 
sufficient,  if  defendant  has  not  been  held  to  bail.^  Where 
the  bond  did  not  contain  the  conditions  required  by  the 
Act  of  1875,  and  the  penal  sum  was  left  blank  in  non- 
compliance with  the  Act  of  1867,  the  case  was  remanded.^ 
The  security  must  be  offered  at  the  time  of  filing  the  peti- 
tion.® Under  the  Judiciary  Act  the  securities  must  be 
otFered  at  the  time  of  the  party's  appearance.'  The  juris- 
diction of  the  Federal  court  d'-es  not  depend  on  the  form 
or  substance  of  the  bond,  if  the  statute  in  the  other  re- 
spects has  been  complied  with;^^  and  the  petition  need 
not  contain  an  offer  to  give  the  security. ^^  If  the  peti- 
tioner fails  to  file  his  bond,  the  case  remains  in  the  State 
court,  ^'  and  the  bond  need  not  be  filed  till  the  security  is 
accepted.^  The  petitioner  need  not  execute  the  bond,^* 
but  the  attorney  of  the  petitioner  may  sign  for  him.  ^*  If, 
however,  he  does  not  sign,  he  must  explain  his  reasons 
for  not  doing  so.  ^^  If  the  bond  be  signed  by  strangers 
only,  and  there  is  no  proof  of  their  solvency,  there  will  be 
no  error  in  refusing  to  transfer  the  Ciuse.^'^  The  State 
court  may  investigate  the  value  of  the  sureties,  ^^  and 
judge  of  their  sufficiency.^*  It  must  determine  whether 
the  surety  is  "good  and  sufficient,"  may  determine  the 
amount,  and  whether  it  should  be  joint,  or  joint  and  sev- 
eral,** and  may  require  the  sureties  to  justify.  *^^  But  the 
sureties  on  the  bond  are  not  bound  to  justify  until  a  rule 
to  do  so  is  laid  upon  them.^^  The  absence  of  any  ac- 
knowledgment or  proof  of  the  execution  of  the  bond  is  a 
matter  of  practice  for  the  State  court  to  pass  upon.  2* 
Where  the  bond  presented  is  apparently  ample,  the  State 
court  cannot  arbitrarily  refuse  to  receive  it,  or  refuse  to 
remove,  without  giving  an  opportunity  to  correct  it,  and 
make  it  ample.  ^  It  cannot  reject  the  security  without 
assigning  a  cause;  ^  nor  can  it  refuse  to  accept  it,  except 
on  the  ground  of  insufficiency.  ^^  If  all  the  requisites  ex- 
ist, the  State  court  must  accept  the  surety  and  proceed 
no  farther. "  The  surety  is  not  bound  by  the  subsequent 
adjudication  against  the  principal  in  the  State  court.  ^ 
An  irregularity  or  defect  in  the  form  of  the  bond  will 
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be  deemed  waived  after  the  expiration  of  eighteen  months, 
where  the  cause  was  removed  with  the  consent  of  all 
the  parties.^    The  bond  is  sufficient  if  conditioned  that 
petitioners  will   comply  with  the  statute,  and  although 
the  obligors  are  not  called  sureties;  ^  but  it  must  pro- 
vide for  the  appearance  of  petitioner  at  the  next  term 
of  the   court;  ^^    and  that  the  surety  will   cause  copies 
of  Ihe  record  to  be  eotered  is  not  sufficient.'^     If  the  time 
prescribed  in  the  bond  within  which  the  transcript  shall 
be  filed  has  elapsed,  the  bond  is  insufficient;'^  and  if  de- 
fendant is  held  to  bail,  the  amount  of  the  bond  must  equal 
the  bail.'*    A  clause  in  the  condition  of  the  bond  provid- 
ing that  defendants  shall  cause  to  be  done  such  other  and 
appropriate  acts  as  are  required  is  sufficient  compliance  with 
the  requirements  of  the  statute.''    A  petition  for  removal 
is  properly  overruled  where  the  undertaking  is  insuffi- 
cient.'®   The  cause  will  be  remanded  where  the  bond  con- 
tains no  provision  for  costs. '^     A  bond  not  providing  for 
payment  of  costs  is  insufficient,  and  a  stipulation  *'to  do 
such  other  appropriate  acts  as  by  the  act  of  Congress  are 
required"  will  not  be  a  substitute  for  such  provision.'® 
The  bond  required  for  the  removal  of  a  suit  from  a  State 
to  the  Federal  court  need  not  be  signed  by  the  applicant 
for  removal,  if  signed  by  others  named  therein  as  princi- 
pal and  surety,   or  by  sufficient  sureties.'®    Where  the 
bond  given  for  the  removal  of  an  action  from  a  State  to  a 
Federal  court  follows  substantially  the   words    of    the 
statutes,  and  the  legal  efiPect  is  not  varied,  the  bond  is  suf- 
ficient.*^   Where  a  petition  for  the  removal  of  a  cause 
from  a  State  to  a  Federal  court  shows  cause  sufficient  for 
removal,  the  fact  that  the  wrong  statute  was  referred  to  as 
authorizing  the  removal  is  a  matter  of  no  importance.  *^ 

1  Roberts  v.  Carrington,  2  Hall,  619;  Hazard  v.  Durant,9  B.L  602: 

2  Rsmoval  Cases,  100  U.  S.  457;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53. 

3  Tunstall  v.  Madison,  33  La.  An.  471; Mix  v.  Andes  Ina.  Co.,  74  N. 
Y.  53. 

4  Brown  y.  Urippen,  4  Hen.  &  M.  173. 

5  Miller  v.  Finn.  1  Neb.  25t 

6  Blanchard  ▼.  Bwight,  12  Wend.  192. 

7  Byrdeok  v.  Hale,  7  Bias.  93;  8  Ch.  L.  N.  192.     See  Torrey  v.  Giant 
Works,  14  Blatchf.  269. 

8  Kirkpatrick  t.  Hopkins.  2  Miles,  277;  Best  v.  N.  Y.  Life  Ina  Oo..2 
Cin.  Rep,  239;  Robinson  v.  Potter,  43  N.  H.  188;  Hazard  ▼.  Durant,  9B.X 
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602;  Weed  Sew.  Mach.  Go.  v.  Smith,  71  III.  294.    Contra:  Campbell  ▼. 
Wallen,  1  Matt.  &  Y.  266. 

9  Kirkpatrick  y.  Hopkins.  2  Miles,  277. 

10  Beebe  t.  Cheeney.  11  The  Reporter,  360. 

11  Campbell  y.  WaUen,  1  Mart.  &  Y.  266. 

12  Hill  y.  Henderson,  21  Miss.  688.  \ 

13  Tunstall  y.  Madison,  30  La.  An.  471. 

14  Brown  ▼.  Crippen,  4  Hen.  &  M.  173;  Steyens  y.  Richardson.  13  The 
Eeporter,  678;  8,  C.,  9  Fed.  Rep.  191. 

15  Dennis  y.  Alachua,  3  Woods,  683. 

16  Weed  Sew.  Mach.  Co.  y.  Smith,  71  111.  201 

17  Weed  Sew.  Mach.  Co.  v.  Smith,  71  HI.  204. 

18  Oroeeo  y.  Gagliardo  22  Cal.  83;  Suydam  y.  Sm;th,  1  Denio.  2631' 

19  Fitz  y.  Hayden,  4  Martin,  N.  S.  653. 

20  Mix  y.  Andes  Ins,  Co.  74  N.  Y.  53. 

21  Weed  Sew.  Mach.  Co.  y.  Smith.  71  HL  204;  Darst  y.  Bates.  51  HL  439; 
Miller  v.  Finn,  1  Neb.  254. 

22  Empire  Trans.  Co.  y.  Ridiards,  88  HI.  401 

23  Cook  y.  Seligman.  7  Fed.  Rep.  263. 

24  Taylor  y.  Shaw,  54  N.  Y.  75. 

25  Yulee  y.  Vose,  94  U.  S.  539;  Taylor  y.  Shaw,  54  N.  Y.  75;  Mix  y. 
Andes  Ins.  Co.,  74  N.  Y.  53. 

26  Yulee  v.  Vose,  94  U.  S.  539;  S.  C,  64  N.  Y.  449;  FIsk  v.  Union  Pao. 
R.  Co.,  6  Blatchf.  362;  Mix  y.  Andes  Ins.  Co.,  74  N.  Y.  5a 

27  De  Camp  y.  K.  J.  M.  L.  Ins.  Co.,  2  Sweeney.  481. 

28  State  y.  Tiedermann.  10  Fed.  Rep.  20. 

29  Henrey  v.  Illinois  M.  R.  Co.,  3  Fed.  Rep.  707. 

30  Stevens  v.  Richardson.  9  Fed.  Rep.  191. 

31  Millery.  Finn,  1  Neb.  251 

32  Clippinger  y.  Missouri  Val.  Ins.  Co.,  26  Ohio  St.  <!''4. 

33  Clippinger  y.  Missouri  Val.  Ins.  Co.,  26  Ohio  St.  401 

34  Jones  y.  Seward,  17  Abb.  Pr.  377. 

35  Cooke  y.  Seligman,  7  Fed.  Rep.  263. 

36  Combs  y.  Nelson.  91  Ind.  123. 

37  Sheldrick  y.  Cockrof t,  27  Fed.  Rep.  579. 
33    Harrold  y.  Arrington.  64  Fed.  Rep.  233. 

39  Public  Grain  and  Stock  Exchange  y.  Western  Union  Tolograph  Co.. 
16  Fed.  Rep.  28^;  Stevens  y.  Richardson,  20  Blatchf.  0.  Ct.53. 

40  Ellis  y.  Atlantic  &  Pacific  R.  Co.,  135  Mass.  338. 

41  Norris  y.  Mineral  Point  Tunnel  Ca.  19  Blatchf.  C.  Ct.  201. 

§  106  b.  Filing  bond  a  jurisdictional  prerequi- 
site.— The  bond,  as  well  as  a  petition,  required  by  the 
statute  of  1887,  upon  removal  on  the  ground  that  the 
cause  arises  under  a  Federal  statute,  must  be  filed  at  or 
before  the  time  of  answering  expires.^     It  is  a  jurisdic- 
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tional  prerequisite  to  the  removal  of  a  cause. ^  Giving  the 
requisite  surety  for  appearing  in  the  Federal  court  is  one 
of  the  conditions  necessary  to  the  right  of  removal.'  If 
petitioner  fails  to  file  his  bond,  the  case  remains  in  the 
State  court.*  The  bond  must  provide  for  payment  of  costs 
in  case  of  a  remand.^ 

1  Austin  V.  Gagan  (Cal.).  39  Fed.  Rep.  626. 

2  Shedd  v.  FuUer,  36  Fed.  Rep.  609. 

3  Johnson  v.  Monell,  1  Woolw.  390;  Billon,  Remov.  of  Causes.  19; 
Roberts  y.  Cannington,  2  Hall.  649;  Hazard  t.  Durant,  9  R  L  602. 

4  Hill  ▼.  Henderson.  13  Smedes  &  M.  688. 

5  Sheldrick  v.  Cockcroft,  27  Fed.  Rep.  579;  Torrey  v.  Grant  Wks.,  14 
Blatchford,  269.    See,  however.  Dennis  v.  Alachua  Co..  3  Woods,  683. 

§  106  c.  Form  and  8ufB.cieiicy  of  bond.  A  Fed- 
eral court  will  not,  on  motion  to  remand,  enter  upon  in- 
quiry as  to  the  sufficiency  of  the  sureties  on  the  bond;^ 
and  the  cause  will  not  be  remanded  on  this  ground;^  nor 
because  it  is  irregular  or  objectionable  in  form.*  A  Fed- 
eral court  will  not,  on  motion,  enter  on  the  inquiry  as  to 
the  sufficiency  of  the  sureties  on  a  bond  approved  by  the 
State  court.*  If  the  conditions  in  the  bond  omit  to  pro- 
vide for  the  payment  of  costs,  the  cause  will  be  remanoed.  * 
The  form  of  the  bonder  security  is,  however,  immaterial.* 
The  Act  of  Congress  does  not  make  it  necessary  that  two 
persons  should  sign  the  bond  as  sureties.  One  competent 
surety  is  sufficient;  and  the  fact  that  another  who  had 
signed  was  an  attorney  of  the  court,  and  forbidden  to  be- 
come a  surety,  does  not  vitiate  the  bond.''  A  bond  com- 
plying with  the  statute  in  every  other  respect  is  not 
defective,  under  the  Act  of  1887,  because  it  is  limited  to 
a  fixed  penalty,  where  this  is  sufficient  to  cover  the  cost 
likely  to  accrue  in  the  case.*  Although  a  bond  be  defect- 
ive, it  may  be  held  to  be  sufficient.  **  The  defect  may  be 
cured  by  amendment  with  leave  of  court;^^  or  a  new  bond 
may  be  substituted  in  the  Federal  court;*^  but  it  must 
provide  for  the  appearance  of  the  petitioner  at  the  next 
term  of  the  court." 

1  Van  Allen  v.  Atchinson  C.  &  P.  B.  Co. ,  3  Fed.  Bep.  545. 

2  Dennis  t.  Alachua  Co..  3  Woods,  683. 

3  Harvey  v.  HI.  M.  R.  Co.,  12  Ch.  L.  N.  407. 

4  Van  Allen  v.  Atchinson,  C.  &  P.  R.  Co.,  3  Fed  Rep.  545. 

6    Torrey  V.  Grant  Loco.  Wks.,  14  Blatchf.  261;  McMiirdy  v.  Conn.  G. 
L.  Ins.  Co.,  9  Ch.  L.  N.  324;  Farmers'  L.  &  T.  Co.  v.  C.  P.  &  8.  R.  Co.,  12 
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Oh.  L.  N.  65.    Contra:  Baker  t.  Fetexson,  4  DilL  562;   Dennis  ▼.  Alachua 
Co.,  3  Woods.  683. 

6  Tunstall  v.  Madison  Parish,  30  La.  An.  471;  Mix  y.  Andes  Ins.  Co.. 
75N.  Y.  53.  If  thejpenalty  is  sufficient:  Miller  v.  Finn,  1  Neb.  254;  Beade 
T.  Cheeuey,  5  Fed.  Bep.  388. 

7  Mayer  ▼.  Delaware  B.  Construction  Co.  (Bemoral  Cases).  100  U.  S, 
457:  Stevens  v.  Bichardson,  20  Blatchf.  53;  Public  Grain  and  Stock  Ezch. 

▼.  W.  U.  TeL  C,o.ll  Blss.  568. 

8  Kentucky  v.  Louisville  Bridge  Co.,  42  Fed.  Bep.  241. 

9  Kemoval  Cases,  100  TJ.  S.  457. 

10  Dennis  t.  Alachua  Co. .  3  Woods.  683;  Ayers  v.  Watson.  113  TJ.  S.  594. 

11  Harris  y.  Delaware,  L.  &  W.  B.  Co..  18  Fed.  Bep.  838;  Colbum  v. 
Cedar  Valley  Land  Co.,  25  Fed.  Bep.  791. 

12  Bfillery.  Finn,  1  Neb.  254 

§  106  d.  Approval  of  bond.— Whether  the  Federal 
courts  have  the  power  to  approve  the  bond  after  the 
State  court  has  disapproved  it,  or  to  disapprove  it  after 
the  State  court's  approval,  is  still  unsettled.^  Where  a 
judge  of  the  superior  court  approved  a  bond  tendered  for 
the  purpose  of  removing  a  cause,  and  thereby  virtually 
gave  judgment  for  the  removal,  this  was  a  final  order  dis« 
posing  oi  the  case  in  the  superior  court,  and  is  reviewable 
in  this  court.  ^  Whether  or  not  the  removal  bond  shall 
have  a  fixed  penalty,  a  bond  otherwise  valid  is  properly 
accepted  where  the  penalty  is  sufficient  to  cover  the  costs 
likely  to  accrue.^ 

1  8ee  Dennis  y.  Alachua  Co.,  3  Woods.  683:  Osffood  ▼.  Chicago  etc.  B. 
Co.,  6  Biss.  330;  Fiske  v.  Union  Pacific  B.  Co.,  6  Blatchf.  862;  .Taylor  y. 
Shew.  54  N.  Y.  75;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53;  Stone  v.  South 
Carolina,  117  U.  S.  430;  Carson  v.  Dunham,  121  U.  S.  421. 

2  Angler  v.  £.  Tenn.  etc.  B.,  74  Ga.  634. 

3  Kentucky  ▼.  Lonisyille  Bridge  Co.,  42  Fed.  Bep.  241. 

§  106  e.  Special  bedl.—"  Bair'  means  an  undertak- 
ing for  the  personal  appearance  of  the  party,  and  does  not 
imply  bond  for  forthcoming  of  attached  property.  "  Spe- 
cial bail''  does  not  include  delivery  bonds  executed  to 
discharge  property  from  attachment.^  When  special  bail 
is  not  originally  demandable  in  an  action,  the  removal 
bond  need  not  contain  a  condition  for  the  entry  of  the 
defendant's  appearance  in  the  Federal  court,  though  he 
has  not  yet  entered  such  appearance  in  the  State  court,  as 
the  act  mentioned  only  requires  that  condition  when 
special  bail  may  originally  be  demanded.' 
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1  Bamsey  v.  Coolbaugh.  13  Iowa,  164. 

2  Burck  T.  Taylor,  39  Fed.  Rep.  581. 

§   107*     l^ime  to    file    record — Iflisfeas- 
ance  of  cleric— Certiorari. — That  in  all  causes 
removable  under  this  act,  if  the  term  of  the  circuit 
court  to  which  the  same  is  removable,  then  next  to 
be  holden,  shall   commence   within   twenty  days 
after  filing  the  petition   and  bond  in  the    State 
court  for  its  removal,  then  he   or  they  who  apply 
to   remove  the  same  shall  have  twenty  days  from 
such  application  to  file  said  copy  of  record  in  said 
circuit  court  and  enter  appearance  therein;   and  if 
done  within  said  twenty  days,  such  filing  and  appear- 
ance shall  be  taken  to  satisfy  the  said  bond  in  that 
behalf;  that  if  the  clerk  of  the  State  court  in  which 
any  such  cause  shall  be  pending  shall  refuse  to  any 
one  or  more  of  the  parties  or  persons  applying  to 
remove  the  same  a  copy  of  the  record  therein, 
after  tender  of  legal  fees  for  such  copy,  said  clerk 
80  offending  shall  be  deemed  guilty   of  a  misde- 
meanor, and,  on  conviction  thereof  in  the  circuit 
court  of  the  United  States  to  which  said  action  or 
proceeding  was  removed,  shall   be  punished  by  im- 
prisonment not  more  than  one  year,  or  by  fine  not 
exceeding  $1,000,  or  both,  in  the  discretion  of  the 
court.     And  the  circuit  court  to  which  any  cause 
shall  be  removable  under  this  act  shall  have  power 
to  issue  a  writ  of  certiorari  to  said   State  court, 
commanding   said   court   to  make  return  of    the 
record  in  any  such  cause  removed  as   aforesaid, 
or  in  which  any  one  or  more  of  the  plaintiffs  or 
defendants  have  complied  with  the  provisions  of 
this  act  for  the  removal  of  the  same,  and  enforce 
said  writ  according  to  law;  and  if  it  shall  be  im- 
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possible  for  the  parties  or  persons  removing  any 
cause  under  this  act,  or  complying  with  its  provis- 
ions for  the  removal  thereof,  to  obtain  such  copy, 
for  the  reason  that  the  clerk  of  said  State  court 
refuses  to  furnish  a  copy  on  payment  of  legal  fees, 
or  for  any  other  reason,  the  circuit  court  shall 
make  an  order  requiring  the  prosecutor  in  any 
such  action  or  proceeding  to  enforce  forfeiture 
or  recover  penalty  as  aforesaid,  to  file  a  copy  of 
the  paper  or  proceeding  by  which  the  same  was 
commenced,  within  such  time  as  the  court  may  de- 
termine, and  in  default  thereof  the  court  shall 
dismiss  the  said  action  or  proceeding;  but  if  said 
order  shall  be  complied  with,  then  said  circuit 
court  shall  require  the  other  party  to  plead,  and 
said  action  or  proceeding  shall  proceed  to  final 
judgment;  and  the  said  circuit  court  may  make  an 
order  requiring  the  parties  thereto  to  plead  de 
novo;  and  the  bond  given,  conditioned  as  aforesaid, 
shall  be  discharged  so  far  as  it  requires  a  copy  of 
the  record  to  be  filed  as  aforesaid.  (Act  of  March 
3, 1875,  section  7.) 

§  107  a.  Damages  for  failure  to  enter  copy  of 
record. — At  least  nominal  damages  may  be  recovered 
for  failure  to  enter  in  the  circuit  court  of  the  United 
States  a  copy  of  the  record  in  a  cause  removed  from  a 
State  court,  as  provided  in  the  bond  given  on  removal.^ 

1   Heniy  t.  LouisviUe  &  N.  R  Co.,  91  Ala.  585. 

§  107  b.  The  record. — The  copy  of  the  record  must 
be  duly  certified,^  and  detached  papers  may  be  certified 
to,  and  may  constitute  the  record  if  duly  certified.  ^  The 
cause  is  removed  as  of  the  date  when  the  motion  is  made, 
and  the  papers  should  be  certified  as  of  that  date;^  but  it 
is  not  sufficient  to  enter  merely  a  copy  of  the  summons;^ 
**  process  "  is  equivalent  to  proceedings.*  It  is  not  neces- 
aary  that  the  fact  of  alienage  or  citizenship  should  appear 
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on  the  record  of  the  original  proceedings.*  Where  a 
cause  has  been  removed,  and  all  the  papers  subsequently 
destroyed  by  fire,  and  the  parties  admit  the  cause  was 
transferred  in  accordance  with  the  statute,  the  court  may 
presume  that  the  requisite  citizenship  was  shown;^  so 
the  record  may  be  amended  by  consent;^  and  where  the 
record  at  the  time  of  removal  did  disclose  the  fact,  the 
transcript  in  the  Federal  court  may  be  amended  so  as  to 
conform  to  the  State  record;®  but  whether  the  record  in 
the  State  court  may  be  amended  bo  as  to  conform  to  the 
statute  after  the  term  has  passed,  qucere  ?  ^®  An  amend- 
ment to  the  transcript  may  be  filed  where  the  record 
does  not  disclose  the  requisite  citizenship.^^  Under  the 
Removal  Act  of  1875,  the  **  record  "  that  must  be  filed  in 
the  Federal  court  includes  the  testimony  taken  and  on  file 
at  the  time  of  the  filing  of  the  petition  and  bond.^' 

1  Martin  ▼.  Kanouse.  1  Blatchf.  149. 

2  Commercial  &  S.  fik.  v.  Corbett,  5  Sawy.  172. 

3  Clark  t.  Delaware  etc.  Can.  Co..  11 R.  I.  So. 

4  McBratney  ▼.  Usher.  1  Dill.  3C7. 
6    McBratney  v.  Uaher,  1  DilL  367. 

6  Ladd  t.  Tudor.  3  Wood.  &  M.  325;  Frandscus  v.  Surset,  6  Robt.  33. 

7  Railway  Co.  v.  Ramsey,  22  Wall.  328. 

8  HodflRBon  T.  Bowerbank,  5  Cranch.  303.     See  Parker  v.  Ovennan, 
18  How.  137. 

9  Kaeiser  t.  Illinois  Cent.  R  Co.,  6  Fed.  Rep.  1. 

10  Kaeiser  v.  Illinois  Cent.  R.  Ca,  6  Fed.  Rep.  1. 

11  Kaeiserv.  Illinois  Cent.  R.  Co..  6  Fed.  Rep.  1. 

12  Millerv.  Tobin,18Fed.Rep.  609. 

§  107  c.  Time  to  filerecord.— The  jurisdiction  is 
not  complete  in  the  Federal  court  before  the  day  prescribed 
by  the  statute,  although  a  transcript  has  been  filed;^  nor 
can  the  circuit  coart  proceed  until  copies  of  the  proceed- 
ings are  entered  there.  ^  The  provision  as  to  the  filing  of 
the  transcript  is  mandatory  only  as  a  matter  of  practice, 
and  the  defect  may  be  cured  by  aUowin^  it  to  be  fileil 
nunc  pro  tunc.^  It  may  be  filed  at  any  time  within  the 
period  allowed  by  the  State  statate;^  before  the  com- 
mencement of  the  next  term  after  the  removal;^  and  it  is 
sufficient,  although  a  term  devoted  exclusively  to  crim- 
inal cases  has  intervened.*  The  proper  time  for  entering 
in  the  circuit  court  *' copies  of  the  papers,"  etc.,  is  on  the 


361  PROCEEDINGS   TO   OBTAIN   REMOVAL.  §107  d 

first  day  of  the  next  session  after  the  filing  of  the  petition, 
etc.,  but  in  any  event  the  moving  party  has  twenty  days 
to  file  a  copy  of  the  record.^  The  only  necessary  conse- 
quence of  failure  to  file  the  record  b^  the  first  day  of  the 
next  term  after  application,  or  within  twenty  days  there- 
after, is  to  create  a  liability  on  the  bond.^  The  Act  of 
March  3,  1875,  requires  that  the  record  shall  be  filed  in 
the  Federal  court  on  the  first  day  of  the  next  session 
thereof,  following  the  filing  of  the  petition  for  removal, 
and  leave  to  file  after  this  time  cannot  be  granted,  in  the 
absence  of  a  showing  that  it  was  impossible  to  file  it  at 
the  required  time.'  A  motion  for  leave  to  file  the  record 
was  properly  granted,  and  a  motion  to  remand  properly 
refused  where  the  party  removing  understood  the  clerk  to 
say  that  the  term  began  a  month  later  than,  in  fact,  it 
did,  where  the  other  party  was  in  no  way  prejudiced.*® 

1  Matt,  of  BarnesTiUe  &  M.  R.  Co..  4  Fed.  Bep.  10. 

2  Fisk  ▼.  Union  Pac.  R.  Co.,  6  Blatchf.  362;  Clippenger  ▼.  Ho.  VaL  L. 
Ins.  Co.,  1  FUppen.  456;  8  Ch.  L.  N.  155. 

3  Woolridge  t.  HcKenna.  8  Fed.  Rep.  650. 

4  Railroad  Co.  ▼.  Koontz.  104  TJ.  S.  5;  King  y.  Worthlngton,  104  IT. 
S.  44. 

5  Bowen  v.  Kendall,  23  The  Reporter,  538. 

6  Jones  v.  Ocean  S.  N.  Co.,  11  Blatchf.  406. 

7  Clippenger  v.  Mo.  Yal.  L.  Ins.  Co.,  1  Fllppen,  458;  S.  C,  8  Ch.  L. 
IT.  155. 

8  Kidder  ▼.  Featteau,  2  Fed  Rep.  616. 

9  Stotttenburgh  ▼.  Wharton,  18  Fed.  Rep.  1. 
10    Hall  ▼.  Brooks,  14  Fed.  Rep.  113. 

§  107  d.  Duty  of  clerk.— If  a  clerk  refuses  to  fur- 
nish copies  of  the  record  and  proceedings,  this  court  will 
allow  parties  to  supply  them;*  and  the  petitioner  may  file 
a  copy  thereof  in  the  circuit  court. ^  If  he  has  done  all 
that  IS  necessary,  he  may  perfect  the  removal  by  entering 
in  the  Federal  court  at  the  proper  time  copies  of  proper 

?apers,  and  his  appearance  and  special  bail  if  necessary.' 
'he  clerk  of  the  State  court  has  no  right  to  withhold  the 
transcript,  although  an  appeal  has  been  taken.  ^ 

1  Akerly  ▼.  Yllas,  2  Biss.  no. 

2  Akeily  ▼.  Vilas.  2  Biss.  110. 

3  Hatch  ▼.  Chicago  R.  I.  etc.  Co..  6  Blatchf.  105. 

4  Akerly  ▼.  Vilas.  2  Biss.  113. 

Desty  Removals.— 35 
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§  107  e.  Certiorari. — A  removal  is  effected  by  certio- 
rari from  the  Federal  court,  or  by  order  of  the  State  court.^ 
The  writ  is  often  resorted  to  as  a  means  of  effecting,  pur- 
auant  to  law,  the  removal  of  the  record  from  one  conrt  to 
another;^  so  a  defect  or  omission  in  the  transcript  may  be 
cured  by  certiorari,^  as  where  a  copy  of  the  record  is 
incomplete;^  but  the  writ  is  unnecessary  when  the  record 
is  already  before  the  Federal  court. ^  The  object  of  the 
writ  is  to  require  the  State  court  to  certify  the  copy  of  the 
record;^  and  requires  the  clerk  to  certify  to  the  same,^ 
and  his  authentication  is  sufficient  without  the  certificate 
of  the  judge;^  and  the  authentication  may  be  on  separate 
sheets  of  paper.*  The  Federal  court  may  issue  a  certio- 
rari to  the  State  court,  to  which  a  return  that  an  appeal 
had  been  taken  v^ould  be  sufficient.  ^^  This  section  pro- 
vides that  this  writ  shall  command  the  State  court  to 
make  return  of  the  record  of  the  cause  removed;^^  and  the 
mandate  that  the  State  court  shall  proceed  no  farther  in 
the  cause  is  obligatory,  as  well  on  appeal  as  in  the  court 
of  original  j  nrisdictiun.  ^^  The  enforcement  of  proceedings 
for  removal  may  be  by  mandamus;^^  but  without  express 
authority  by  statute,  a  Federal  court  cannot  issue  a  writ 
of  mandamus  to  the  State  court;^^  and  no  jurisdiction  is 
conferred  to  issue  a  mandamus  under  the  statute;^^  so 
the  circuit  court  has  no  jurisdiction  of  a  writ  of  certiorari 
to  a  State  court  for  the  removal  of  proceedings  by  the 
State  against  a  railroad  company  under  the  statute  of  the 
State.i*^ 

1  Nat.  Union  Bank  y.  Dodge,  11  The  Reporter.  641. 

2  V.  S.  r.  McKee.  4  DHL  1;  8.  C.  3  Gent.  L.  J.  292;  State  y.  Gibbons. 
1  South.  44. 

3  Dennis  y.  Alachua  Co.,  3  Woods.  83;  Cook  y.  Whitney,  3  Woods.  715. 

4  Commercial  Sayings  Bank  y.  Corbett,  5  Sawy.  172;  Dennis  t. 
Alachua  Co.,  3  Woods,  683;  Cook  y.  Whitney,  3  Woods,  716. 

5  Scott  y.  Clinton  &  Springfield  R.  Co.,  6  Biss.  529;  S.  C.  8  Ch.  L.  N. 
210;  In  re  Wells,  3  Woods,  128;  S.  C.  17  Alb.  L.  J.  111. 

6  Broadnaz  y.  Eisner,  13  Blatchl  C66. 

7  Broadnaz  y.  Eisner.  13  Blatchf.  366. 

8  Osgood  T.  Railroad  Co..  6  Biss.  330. 

9  Commercial  and  S.  Bank  y.  Corbett,  6  Sawy.  172. 

10  Ellerman  y.  New  Orleans  R.  Co..  2  Woods.  120;  Ins.  Oo.  t.  Morse,  20 
WaU.  445.    See  BeU  y.  Dix,  4J*  N.  Y.  232. 

11  U.  S.  y.  McKee,  4  Dill.  1;  S.  C.  3  Cent.  L.  J.  292. 

12  Holden  y.  Putnam  F.  Ins.  Co.,  46  N.  Y.  1. 
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13  Spraggins  v.  County  Court,  Cooke,  160,  citing  Ladd  ▼.  Tudor,  2 
Wood  Sl  M.  and  see  Ex  parte  Turner,  8  Wall.  Jr.  258. 

14  Hough  r.  Western  Trans.  Co.,  1  Bias.  425.     See  In  re  Cromie.  2 
Biss.  160;  Fisk  v.  Union  Pacific  B.  Co.,  6  Blatchf.  362. 

15  American  U.  Tel.  Co.  v.  Bell  Telephone  Co.,  1  Fed.  Bep.  698. 

16  State  ▼.  Chicago  &  A.  B.  Co.,  6  Bisa  107. 

§  107  f.  What  the  record  must  show. — The  cir- 
cuit court  cannot  proceed,  unless  the  facts  on  which  its  ju- 
risdiction rests  appear  in  some  form  on  the  face  ot  the 
record.^  The ^ transcript  from  the  State  court  becomes 
part  of  the  record  in  tbe  circuit  court  and  in  this  court.^ 
But  the  recitals  of  the  clerk  cannot  be  considered.'  The 
record  must  show  upon  its  face  that  the  cause  is  removable. 
No  amendment  in  the  Federal  court  is  admissible  to  cure 
material  defects.  *  Grounds  for  removal  cannot  be  set  up  by 
amendment.^  So  where  a  bill  in  equity  was  substituted  for 
an  action  at  law  by  leave  of  courts  it  should  be  dismissed.^ 
To  remove  a  cause  to  the  eircuib  court  under  the  Act  of 
1S87,  which  arises  under  a  United  States  statute,  the 
record  must  show  from  facts  alleged  that  some  disputed 
construction  of  the  statute  will  arise  in  the  case.''  It 
must  in  some  form  appear  upon  the  record,  by  a  statement 
of  facts  in  legal  and  logical  form  such  as  is  required  in 
good  pleading,  that  it  really  and  substantially  involves 
the  dispute  or  controversy  so  arising.  ^  And  in  determin- 
ing the  jurisdictional  question,  the  coart  will  consider  all 
questions  of  law  and  fact  that  inhere  to  it.'  If  the  juris- 
dictional facts  sufficiently  appear  in  the  pleadings,  the 
petition  for  removal  need  not  restate  them.*®  Where  the 
want  of  jurisdiction  is  apparent  on  the  face  of  the  record, 
the  circuit  court  may  dismiss  the  suit  on  its  own  motion.^^ 

1  Continental  L.  Ins.  Co.  ▼.  Bhoads.  119  U.  S.  237:  Peper  v.  Fordyce, 
Id.  469;  Johnson  v.  Christian,  125  U.  S.  612. 

2  Clinton  v.  Mo.  Pac.  B.  Co.,  122  TJ.  S.  469. 

3  Knapp  v.  Troy  &  Boston  R  Co.,  20  Wall  117. 

4  Crehore  ▼.  Ohio  etc.  B.  Co.,  131  U.  S.  240;  Freeman  y.  Butler,  33  Fed 
Bep.  L 

5  Fit^erald  v.  Missouri  P.  B.  Co..  45  Fed.  Bep.  812;  Freeman  y.  But- 
ler, 39  Fed.  Bep.  1. 

6  Thompson  v.  Central  Ohio  B.  Co.,  6  Wall.  134. 

7  Austin  y.  Gagan  (Cal.),  39  Fed.  Bep.  626;  State  of  Iowa  y.  Chicago 
etc.  B.  Co.,  33  Fed.  Bep  391;  Little  York  etc.  Co.  y.  Keyes.  96  U.  S.  199. 

8  Oibbs  y.  CrandaU.  120  TJ.  S.  lOo;  Carson  y.  Dunham.  121  U.  S.  421. 

9  State  of  Iowa  t.  Chicago  etc  B.  Co.,  33  Fed.  Bep.  391. 
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.   10   Little  York  Gold  Wash.  &  W.  Co.  v.  Keyes.  96  IT.  S.  199. 

11    Mackaye  ▼.  Mallory.  19  Blatchf.  165;  Am.  Bible  Society  t.  Grove. 
•101  U.  S.  610.    See  Ferguson  t.  Bobs  (N.  Y.),  38  Fed.  Bep.  161. 

§  107  g.  Record  must  show  citizensliip  of  par- 
ties.— On  petition  for  removal  it  is  sufficient  if  the  adverse 
citizenship  of  the  parties  sufficiently  appeared  from  the 
whole  record,  and  also  that  the  amount  m  controversy  ex- 
ceeded $2, 000.  ^  If  a  record  fails  to  show  the  citizenship  of 
the  petitioners  at  the  time  the  suit  was  commenced  it  does 
not  entitle  them  to  a  removal.^  If  the  citizenship  of  the 
parties  to  the  controversy  be  shown  affirmatively  by  the 
record,  it  need  not  be  set  out  in  the  petition;^  nor  is  the 
jurisdiction  lost  because  the  facts  are  not  set  out  in  the 
complaint.  Where  it  appears  by  the  record  that  the 
plaintiff  is  a  citizen  of  Nevada,  and  the  defendant  a  citizen 
of  California,  it  is  sufficient  to  give  jurisdiction.'*  The 
presence  upon  the  record  of  one  who  is  merely  an  agent  or 
attorney  for  the  principal  defendant  will  not  affect  the 
right  to  remove.* 

1  Chambers  t.  MoDougal.  42  Fed.  Rep.  694. 

2  Seddon  ▼.  Virginia  T.  &  C.  S.  &  I.  Co.  (Va.).  36  Fed.  Bep.  6;  Crehore 
V.  Ohio  etc.  B.  Co.,  131  U.  S.  240. 

3  National  Steamship  Co.  r  Tugman,  106  U.  S.  118;  Pittsburg.  C.  & 
St.  L.  B.  Co.  T.  Bamsey.  22  Wall.  322;  Bobertsou  v.  Cease,  97  U.  S.  616; 
Boudurant  t.  Watson,  ICS  U.  S.  281. 

4  Terry  v.  Sharon,  131  TJ.  S.  40. 

5  Myers  t.  Murray,  43  Fed.  Bep.  695;  32  Am.  &  Eng.  Corp.  Cas.  25. 
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CHAPTER    X. 

EFFECT  OF  REMOVAL  OR  REMAND. 

§  108.  Duty  of  the  State  court  on  filing  petition  and  bond. 

§  108  a.  Effect  of  proceedings  for  removal. 

§  108  b.  Proceedings  in  State  court. 

§  108  c.  Order  of  removal. 

§  108  d.  Jurisdiction,  when  attaches  in  circuit  court. 

§108e.  Objections  to  jurisdiction. 

§  108  f.  Trial  of  issues  on  petition  for  removal. 

§  109.  Effect  of  filing  copy  of  record— Removal  perfected. 

§  109  a.  Nature  of  the  jurisdiction  acquired  by  removal. 

§  109  b.  Procedure  on  filing  copy  of  record. 

§  109  0.  Legal  and  equitable  causes  to  be  kept  distinct. 

§  109  d.  Procedure  in  cause  after  removal  perfected. 

§  109  e.  Real  party  in  interest. 

1 109  f .  Practice  and  procedure. 

§  109  g.  Rules  of  practice. 

1 109  h.  Authority  of  court. 

§  109  i.  Preservation  of  property  pending  proceedings  for  removal. 

§  109  j.  Power  of  court  to  protect  rights. 

§  110.  Process,  not  affected  by. 

§  110  a.  In  general. 

§  110  b.  Original  process. 

§  110  CL  Attachments. 

§  110  d.  Injunction. 

§  110  e.  Effect  of  removal 

§  111.  Order  for  removal 

§  111  a.  Remanding  cause— Want  of  jurisdiction. 

§111  b.  Later  decisions— Want  ox  jiuisdiction. 

§111  c.  Motion  to  remand. 

§  111  d.  Later  decisions  on  motion  to  remand. 

§  111  e.  Either  party  may  file  record  and  move  to  remand  cause. 

§  111  f.  Motion,  when  granted. 

§  111  g.  For  failure  to  file  record. 

§  111  h.  Sufficiency  of  bond. 

ft  111   1.  Application  too  late. 

§  lU   j.  Effect  of  remand. 

§  111  k.  No  appeal  from  order  of  circuit  court  remanding  cause. 

§  111  L  Costs  on  remanding  suit. 
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S  111  m.  Cause,  when  not  remanded. 

§  111  n.  When  State  court  retains  iurisdlctlon. 

§  112.  Dismissal,  when. 

§  112  a.  Duty  of  circuit  court  to  dismiss  cause. 

§  112  b.  Dismissal  for  want  of  jurisdictio  i. 

S  112  0.  Dismissal  for  collusion  and  fraud. 

§  108.  l>itty  or  the  State  comrt  on  filingr 
petition  and  bond*  It  shall  then  be  the  duty 
of  the  State  court  to  accept  said  petition  and  bond, 
and  proceed  no  farther  in  such  suit.  (Clause  3  of 
sec.  3  of  the  Act  of  March  3,  1875,  as  amended  by 
Act  of  March  3,  1887;  24  U.  S.  Stats.  652;  as  cor- 
rected  August  13,  1888;  25  TJ.  S.  Stats.  435.) 

§  108  a.  Effect  of  proceedings  for  removal—Pre- 
senting a  petition  initiates  the  removal,  and  leaves  the 
State  court  no  jurisdiction  to  take  any  proceedings  other 
than  to  perfect  the  removal;^  and  the  State  court  has  no 
jurisdiction  to  deny  the  application;®  the  statute  requir- 
ing it  to  accept  the  petition  and  bond,  and  proceed  no 
farther  in  the  cause.*  Where  a  removal  is  authorized  by 
the  facts  of  the  case  jurisdiction  ceases  and  attaches  in 
the  circuit  court,  and  all  further  proceedings  in  the  State 
court  are  coram  non  jvdke,  *  The  jurisdiction  of  the  State 
court  is  ousted  when  the  proceedings  are  regular;^  and  if 
the  petition  contains  proper  averments,  and  the  petitioner 
compHes  with  the  requirements  of  the  law,  the  removal  is 
a  matter  of  right;*  and  the  removal  is  imperative  both  on 
the  State  and  the  Federal  couH.''  The  jurisdiction  is  not 
ipso  Jacto  suspended  by  the  filing  of  the  petition  and 
bond;^  as  the  mere  filing  of  the  petition  and  lK)nd,  unveri- 
fied and  unaccompanied  by  any  proofs  of  the  facts  of  citi- 
zenship relied  on,  does  not  oust  the  State  court  of  its 
jurisdiction.®  After  the  petition  is  filed,  compljdng  with 
the  requisites  of  the  law,  plaintiff  cannot  amend  his 
declaration,^^  nor  dismiss  tiie  suit.^^  Where  a  sufficient 
cause  is  made,  the  jurisdiction  in  the  State  court  is  at  an 
end,  and  the  jurisdiction  of  the  Federal  court  attaches; 
and  the  fact  that  only  a  part  of  the  record  is  filed  will  not 
oust  it.^^    The  mere  filing  of  a  petition  and  bond  for  the 
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removal  of  a  cause  from  a  State  court  to  the  Federal  court, 
docB  not  divest  the  State  court  of  its  jurisdictioa.^^ 
Where,  at  the  time  of  the  removal  of  a  cause  from  a  State 
to  a  Federal  court,  an  examination  of  the  defendant  before 
trial  is  pending,  the  ri^ht  to  continue  the  examination  is 
preserved  under  the  United  States  Removal  Act  of  1875.  ^"^ 
Where  the  party  removing  a  cause  fails  for  a  year  to  file 
the  transcript,  and  then  redockets  the  cause  in  the  State 
court,  and  recognizes  its  jurisdiction,  he  cannot  again  re- 
move it  on  another  ground  not  shown  not  to  have  existed 
at  first,  his  delay  not  being  excused.  ^^ 

1  Fisk  ▼.  Union  Pac.  R.  Co..  8  Blatchf.  248. 

2  Hatch  ▼.  Chicago,  R.  I.  &  P.  R  Co..  6  Blatch.  105;  Gordon  ▼.  Longest 
16  Peters,  97;  Livermore  y.  Jenics,  11  How.  Pr.  479;  James  v.  Thurston,  6 
R.  I.  428;  Ficklin  y.  Tarrer,  59  Ga.  263;  AJcerly  y.  V  lias,  2  Biss.  110. 

3  Manville  y.  W.  U.  Tel.  Co.,  2  Cent.  L.  J.  616. 

4  New  York  Silk  Mauuf.  Co.  y.  Second  Nat.  Bank.  10  Fed.  Rep.  201 

5  Shaft  y.  Phoenix  Mut.  L.  Ins.  Co..  67  N.  Y.  514. 

6  Gordon  y.  Longest,  16  Peters,  97;  Fisk  y.  Union  Pac.  R.  Co.,  6 
Blatchf.  332;  Matthews  y.  Lyall,  6  McLean.  13;  Edwads  y.  Ward.  3  Bush. 
606;  Brown  y.  Crippen.  4  Hen.  &  M  173;  Butterfleld  y.  Home  Ins.  Cu.,  14 
Minn.  410;  Kennedy  y.  Woolfolk,  1  Tenn.  453. 

7  Dennistoun  y.  Draper,  5  Blatchf.  336. 

8  Nat.  Union  Bk.  y.  Dodge,  11  The  Reporter.  641.  Contra:  In  re  Iowa 
&  Minn.  Min.  Co..  10  Fed.  Rep.  401. 

9  Delaware  etc.  Co.  y.  Dayenport  etc.  Co.,  46  Iowa.  406;  Remoyal 
Cases,  100  U.  S.  457.    See  RaUway  Co.  y.  Ramsey.  22  WalL  328. 

10  Liyermore  y.  Jenks.  11  How.  Pr.  479. 

11  Beery  y.  Chicago.  R.  I.  &  P.  R.  Co..  64  Mo.  533.    Contra:   Matthews 
T.  Lyell,  6  McLean,  13. 

12  Clark  y.  Chicago.  M.  &  St.  P.  R.  Co..  11  Fed.  Rep.  355;  Sweet  y.  Same, 
11  Fed.  Rep.  355;  Railroad  Co.  y.  Mississippi.  105  U.  U.  141. 

13  Southern  Pacific  R.  Co.  y.  Loe  Angeles  County  Superior  Court.  63 
Cal.607. 

14  Fogg  y.  Fisk.  19  Fed  Rep.  225;  S.  C.  66  How.  (N.  Y.)  Pr.  343. 

15  Pope  y.  Cheney,  22  Fed.  Rep.  177;  Phoenix  Life  Ins.  Co.  y.  Walrath, 
117  U.  S.  365. 

§  108  b.  Proceedings  in  State  court. — When 
the  petition  is  filed,  no  »teps  should  be  taken  on  the  cause 
until  it  is  acted  on.^  State  courts  have  the  right  to  ju- 
dicially pass,  for  some  purposes  at  least,  upon  the  suffi- 
ciency of  an  application  for  removal,  and  of  the  accom- 
panying bond.  ^  The  acceptance  or  rejection  of  the  petition 
involves  a  decision  upon  its  sufficiency;^  and  the  State 
court  must  inspect  the  documents,  and  determine  whether 
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the  conditions  apply  or  not.^  An  averment  that  there  is 
a  controversy  that  can  be  f  ally  determined  is  not  conclu- 
sive, but  may  be  investigated;  ^  so  the  court  may  inquire 
into  the  trutn  of  the  facts  alleged.*  The  adverse  party 
may  deny  the  facts  set  forth  in  the  petition  by  answer  or 
affidavit,  and  produce  evidence  in  support  of  his  denial;^ 
matters  controverted  are  the  only  matters  in  dispute.^ 
The  court  must  be  satisfied  that  the  application  is  founded 
on  facts  which  entitle  the  applicant  to  the  order;  ^  and 
also  that  the  amount  in  dispute  is  sufficient.^®  The  peti- 
tioner should  adduce  satisfactory  evidence  at  the  hearing 
of  the  petition;  ^^  and  if  no  satisfactory  evidence  is  ad- 
duced 01  the  truth  of  the  facts  necessary  to  give  the  right 
to  a  removal,  the  prayer  of  the  petitioner  must  be  denied.^-* 
The  State  court  cannot  consider  any  matter  which  does 
not  appear  on  the  record,  except  such  as  it  may  judicially 
take  cognizance  of.  ^  Where  the  petition  fails  to  show 
that  the  cause  is  removable,  the  court  should  deny  the 
application.^^  Its  jurisdiction  is  not  thereby  ousted,  nor 
its  subsequent  proceedings  made  erroneous  or  void.^*  It 
cannot  dismiss  the  proceedingsfor  non-payment  of  a  tax 
imposed  by  State  law;  *•  nor  stay  proceedings  in  the  Fed- 
eral court  until  costs  of  removal  are  paid;  nor  can  it  issue 
execution  for  the  costs.*'  Th'3  State  court  may  order  a 
new  bond  to  be  filed  as  a  substitute  for  a  bond  given  to 
release  property  attached  on  mesne  process.  *®  A  State 
court  is  not  bound  to  surrender  jurisdiction  until  a  case 
has  been  made,  which  on  its  face  shows  a  right  of  re- 
moval. ^^  If  it  decides  against  the  removal,  the  decision 
is  reviewable  in  the  Supreme  Court  of  the  United  States. 
If,  notwithstanding  the  attempted  removal,  jurisdiction  of 
the  Federal  courts  never  attached,  proceedings  of  State 
courts  are  valid  as  though  the  removal  had  not  been  at- 
tempted. 2® 

1  Feople  y.  Superior  Court,  34  111.  356. 

2  McWhinney  v.  Brinker,  64  Ind.  363;  Blair  v.  West  Point  etc.  Co.,  7 
Neb.  146. 

3  Cargwell  v.  Schley,  59  Ga.  17;  Lalor  v.  Dunning,  56  How.  Pr.  209; 
Taylor  y.  Rockefeller.  35  Leg.  Int.  284;  Mayo  y.  Taylor,  8  Ch  L.  N.  10. 
Contra:  Jones  y.  Amazon  Jns.  Co. ,  9  Ch.  L.  N.  68;  Dunham  y.  Baird. 
2  Week.  Notes.  52;  Connor  y.  Scott,  4  Dill.  242. 

4  Carswell  v.  Schley.  59  Ga.  19;  Mayer  y.  Delaware  R.  Constr.  Co.. 
100  U.  S.  457. 

5  Clarke  y.  Opdyke,  17  N.  Y.  Supr.  383. 
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6  Blair ▼.  West  Point  Manuf  Co..  7  Neh.  146:  Burch  ▼.  Davenport  & 
St.  P.  B.  Co.,  46  Iowa,  449;  Delaware  B.  Constr.  Co.  v.  D.  &  St.  P.  B.  Co., 
46  Iowa,  406. 

7  Orofloo  V.  Gasfliardo,  22  Cal.  83;  Digbrow  ▼.  Driggs,  8  Abb.  Pr.  305, 
note;  Tunstall  y.  Madison,  30  La.  An.  471. 

8  Tunstall  y.  Madison,  30  La.  An.  471;  Disbrow  v.  Driggs,  8  Abb.  Pr. 
305;  De  Camp  v.  N.  J.  M.  L.  Ins.  Co.,  2  Sweeny.  481. 

9  Orosco  V.  Gagliardo,  23  Cal.  83;  People  v.  Superior  Court.  34  111.  236; 
Cooley  V.  Lawrence.  12  How.  Pr.  176;  S.  C,  5  Duer,  605;  New  York  Piano 
Co.  V  New  Haven  Steamboat  Co..  2  Abb.  Pr.  N.  S.  357;  Tunstall  v,  Madi- 
son. 3D  La.  An.  471.  Contra:  Oak&y  v.  Bank,  14  La.  415;  Stoker  v.  Leav- 
enworth. 7  La.  330. 

10  Abranches  v.  Schell,  4  Blatchf.  256;  Turton  v.  Union  Pac.  B.  Co.,  3 
Dia  366. 

11  Disbrow  v.  Driggs,  8  Abb.  Pr.  305,  note;  People  v.  Superior  Court, 
3i  111.  336;  Louisiana  State  Bank  v.  Morgan,  4  Martin  N.  S.  344. 

12  People  V.  Superior  Court.  3 i  111.  356. 

13  Savings  Bank  v.  Benton.  2  Met.  (Ky.)  240. 

14  Weed  Sew.  Mach.  Co.  v.  Smith,  71  HI.  204;  U.  S.  Savings  Inst.  v. 
Brockschmidt.  73  111.  370;  McWhinney  v.  Brinker.  «4  Ind.  360;  New 
Orleans  etc.  Co.  v.  Becorder.  37  La.  An.  291;  Liverpool  Ins.  Co.  v.  Mc- 
Ouire.  52  Miss.  227;  Hartford  F.  Ins.  Co.  v.  Green,  52  Miss.  332;  Blair  v. 
West  Point  etc.  Co..     Neb.  146. 

15  Gordon  v.  Ix>ngest,  16  Peters.  97;  Ins.  Co.  v.  Dunn.  19  Wall.  214; 
Kanouse  v,  Martin,  14  How.  13;  15  How.  19 ;  Stevens  v.  Phcenix  Ins.  Co., 
41  N.  Y.  149;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N^.  Y.  1;  Savings  Bank 
v.  Benton,  2  Met.  (Ky.)  240;  Blair  v.  West  Point  etc.  Co.,  7  Neb.  146. 

16  Brags  v.  Tibbs,  44  Ga.  294. 

17  Mayor  of  New  York  v.  Cooper,  6  Wall.  250;  Penrose  v.  Penrose,  1 
Fed.  Rep.  479. 

18  Btunsey  v.  Coolbaugh,  13  Iowa.  161. 

19  Stone  v.  South  Carolina,  117  IT.  S.  430. 

20  Hunter  V.  Colquit.  73  Ga.  44. 

§  108  c.  Order  of  removal.— No  formal  order  for 
the  removal  of  the  cause  is  necessary,^  though  the  better 
practice  is  to  make  an  order;^  yet  it  is  removed  though  an 
order  is  not  passed.^  So  no  order  accepting  petition  and 
bond  is  necessary.  If  the  statute  has  Been  complied 
with,  the  filing  of  the  transcript  vests  jurisdiction  in  the 
Federal  court.*  Neither  an  order  refusing  nor  an  order 
granting  a  removal  can  affect  the  jurisdiction  of  the  cir- 
cuit court.  ^  When  the  proper  steps  are  taken  and  the 
evidence  is  presented,  the  right  is  perfected,  and  no  action 
of  the  State  court  can  confer  the  right  or  take  it  away.* 
The  State  court  may  insert  in  the  order  a  provision  that  it 
shall  not  operate,  of  itself,  to  dismiss  an  iaj unction  pre- 
viously  issued.^  If  an  order  for  removal  is  erroneously 
entered,  the  State  court  may  strike  it  out;^  but  it  cannot 
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subsequently  vacate  it  on  tbe  ground  that  it  was  impru- 
dently or  inadvertently  granted.*  The  order  of  removal 
cannot  be  renewed  by  a  State  court.  ^®  It  may  be  made 
after  the  appearance  of  the  defendant;^^  but  if  obtained 
without  notice  to  the  adverse  party,  he  may  appear  and 
move  to  have  it  vacated.  ^*  Under  the  Act  of  Congress  of 
March  3,  1887,  upon  filing  the  required  petition  and  bond 
in  the  State  court,  no  order  of  the  State  or  circuit  coart 
is  necessary  to  transfer  the  jurisdiction.^^  On  the  filing 
of  a  sufficient  petition  and  bond,  the  bond  is  presumed  ac- 
cepted. **  Irregularity  in  filing  the  affidavit  and  bond  for 
removal  the  day  before  taking  the  formal  order  making  the 
movant  a  party  and  removing  the  cause,  was  cured  by 
such  order.**  The  disqualification  of  the  judge  of  the  State 
court  who  made  an  order  for  the  removal,  under  Act  of 
Congress  admitting  Montana  as  a  State,  does  not  affect 
the  jurisdiction  of  the  Federal  court. ^® 

1  OsROod  r.  C.  D.  &  V.  R.  Co.,  6  Biss.  330;  Jones  v.  Amazon  Ins.  Co., 
9Ch.  L.  N.  68;  Connor  v.  Soott.  4  Dill.  212;  Fulton  v.  Golden.  20  Alb.  L. 
J.  229;  Lalor  v.  Dunning.  56  How.  Pr.  209;  Chamberlain  v.  Amer.  L.  &  T. 
Co.,  18  N.  Y.  Supr.  370;  St.  Anthony's  F.  W.  P.  Co.  v.  King  William  Bridge 
Co.,  23  Minn.  18«;  Clippenger  v.  Mo.  Yal.  L.  Ins.  Co.,  1  Flippen.  456: 
Hatch  V.  Chicago  R.  I.  &  P.  R.  Co.,  6  Blatchf.  105;  Ficklln  v.  Tarver,  59 
Ga.  26a 

2  Jackson  v.  Mut.  L.  Ins.  Co.,  60  Ga.  435.  See  Vandervoortv.  Pahner, 
4Duer,  677;  Jones  v.  Seward,  26  flow.  Pr.  433. 

3  Commercial  &  Sav.  Bank  v.  Corbett,  5  Sawy.  172. 

4  Kern  ▼.  Huidekoper.  103  IT.  S.  485. 

5  Fisk  ▼.  Union  Pac.  R.  Co.,  6  Blatchf.  362;  Hatch  y.  Chicago  R.  I.  & 
P.  R.  Co. ,  6  Blatchf .  105;  People  v.  Judgcb.  21  Mich.  577;  Carpenter  v.  N. 
Y.  &  N.  H.R  Co.,  11  How.  ft.  481;  Bell  v.  Dix,  49  N.  Y.  232;  Cooke  v. 
State  Nat.  Bank,  52  N.  Y.  9a 

6  Hatch  V.  Chicago  R.  I.  etc  R.  Co.,  6  Blatchf.  111. 

7  Liddle  v.  Thatcher,  12  How.  Pr.  294. 

8  Shepherd  v.  Young,  1  Mon.  203. 

9  Chamberlain  ▼.  Amer.  N.  L.  &  T.  Co.,  18  N.  Y.  Supr.  570;  Cissel  ▼. 
McDonald,  16  Blatchf.  150. 

10  St.  Anthony's  F.  W.  P.  Co.  ▼.  King  Bridge  Co..  23  Minn.  186;  Ralph 
T.  Claiborne,  2  Mart.  (La. )  176;  Knickerbocker  L.  Ins.  Co.  v.  Gorback,  70 
Pa.  St.  150;  Chamberlain  v.  Am.  L.  Ins.  Co.,  18  N.  Y.  Supr.  570. 

11  Houser  ▼.  Clayton,  2  Woods,  273. 

12  Lalor  v.  Dunning.  56  How.  Pr.  209. 

13  Wilsonv.W.  U.  Tel.  Co.,34red.  Rep.  561. 

14  Chattanooga  R.  &  C.  R.  Co.  ▼.  Cincinnati  N.  O.  &  T.  P.  R.  Co.,  44 
Fed.  Rep.  456. 

15  First  Nat.  Bank  y.  MerohantsT  Bank  (Ga  ).  37  Fed.  Rep.  657. 

16  Strasbuxger  y.  Beecher,  44  Fed.  Rep.  209. 
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§  108  d.  Jurisdiction,  when  attaches  in  circuit 
court. — The  jurisdiction  of  the  circuit  court  attaches  as 
soon  as  it  becomes  the  duty  of  the  State  court  to  proceed  no 
farther.^  Where  a  sufficient  case  is  made  the  jurisdiction 
of  the  State  court  is  at  an  end,  and  the  jurisdiction  of  the 
Federal  court  attaches.  *  When  a  case  is  clearly  within  the 
statute,  and  the  controversy  one  in  relation  to  the  priority 
of  liens  between  citizens  of  diiferent  States,  the  circuit  court 
has  j  urisdiction.  ^  The  jurisdiction  depends  on  the  act  under 
which  the  suit  is  removed;  so  restrictions  on  the  jurisdic- 
tion in  the  eleventh  section  of  the  Judiciary  Act  have 
no  application  to  removals  under  the  twelfth  section.'*  If 
the  statute  authorizes  a  removal,  it  empowers  the  circuit 
court  to  take  jurisdiction;^  but  it  is  not  required  to  take 
jurisdiction  until  in  some  form  the  jurisdiction  is  made  to 
appear  of  record;*  so  there  is  no  jurisdiction  where  no 
question  is  pending.*^  Removal  is  an  indirect  mode  by 
which  the  circuit  court  acquires  original  jurisdiction.® 
« Where  the  defendant  has  filed  the  proper  application  and 
bond,  the  jurisdiction  of  the  circuit  court  will  not  be 
affected  by  his  subsequent  death,  and  the  execution  of  an 
appeal  bond  by  his  executor.*  The  question  of  jurisdic- 
tion belongs  to  the  Federal  court,  and  must  be  determined 
there  ;^°  so  inquiry  into  the  facts  of  the  petition  cannot  be 
made  in  the  State  court;  it  is  a  question  exclusively  for  the 
Federal  court. ^^  Where  a  suit  is  legally  removed  the  ju- 
risdiction of  the  State  court  ceases,  the  case  is  at  end;^^ 
and  it  cannot  be  remanded  for  any  purpose;^^  and  the 
question  of  jurisdiction  is  not  waived  where  a  State  court 
asserts  jurisdiction  after  a  proper  application  for  re- 
mo  vid.  ^*  If  the  case  be  within  the  act  of  Congress,  and  the 
petition  in  due  form,  accompanied  by  the  required  surety, 
the  jurisdiction  of  the  State  court  in  the  case  ceases  eo  in.' 
slant i;^^  and  all  its  proceedings,  after  an  erroneous  de* 
nial  of  the  petition  for  removal,  are  coram  non  judice.  ^® 
The  requirements  of  the  act  cannot  be  varied  or  added  to 
by  the  laws  of  the  State,  or  the  practice  of  the  State  court,  ^^ 
and  it  is  not  a  valid  objection  to  the  removal  that  process 
was  not  served  in  conformity  to  the  laws  of  the  United 
States.^®  Where  defendant  is  served  with  process,  and 
has  answered,  the  court  has  personal  jurisdiction  over 
him,  and  a  second  service  of  process  is  not  necessary.  ^ 
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That  proof  of  publication   of  notice  to  defendant  was 
not  made  prior  to  the  order  for  removal  will  not  prevent 
the  Federal  court  from  having  jurisdiction;^^  and  where 
defendant  voluntarily  appears  and  answers,  the  court  ac- 
quires jurisdiction,  irrespective  of  the  want  of  a  replica- 
tion. ^^    The  filing  of  the  petition  is  not  a  waiver  of  the 
right  to   insist  tnat  service  of  process  was  procured  by 
fraud.  **  Where  the  petition  was  reserved  for  the  decision 
of  the  Supreme  Court,  and  the  latter  dismissed  the  peti- 
tion and  remanded  the  cause,  the  circuit  court  had  no  juris- 
diction. ^  The  ground  of  jurisdiction  on  the  part  of  the 
Federal  court  must  appear  m  the  record,  to  make  a  case  for 
removal.   The  allegations  of  the  petition  for  removal  can  be 
considered  only  so  far  as  they  are  consistent  with  the  rec- 
ord.** The  jurisdiction  of  a  Federal  court  to  which  a  cause 
has  been  removed,  relates  back  to  the  time  of  the  original 
service  of  process.^  If  the  State  court  has  no  jurisdiction, 
the  Federal  court  to  which  the  case  is  removed  has  none.^ 
A  defendant  who  has  had  the  cause  removed  to  the  Federal 
court,  and  there  renewed  his  motion  to  quash  the  service 
of  process  on  him,  does  not  thereby  enter  an  appearance 
by  which  the  service  of  process  is  made  unnecessary.^   By 
making  an  application  to  remove  the  cause  to  the  United 
States  circuit  court,  a  motion  to  quash  the  service  made 
previously  in  the  State  court  is  not  thereby  waived.^* 
Where  the  amount  claimed  by  way  of  set-off  exceeds  the 
jurisdiction  of  the  State  court  from  which  the  cause  is  re- 
moved to  the  United  States  court,  the  United  States  court 
has  no  jurisdiction.  ^^    The  proper  way  in  which  to  raise 
the  objection  that  the  circuit  court  has  no  jurisdiction  of 
a  cause  removed  from  a  State  court  is  by  plea  in  abate- 
ment.^^   A  defendant  on  whose  motion  the  cause  has  been 
removed  shall  not  attack  its  jurisdiction  on  the  ground 
that  the  action  was  improperly  Drought  in  the  State  court. '^'^ 
Where  a  case  comes   from  a  State  court  as  one  case,  of 
which  the  circuit  court  has  jurisdiction,  that  court  does 
not  lose  jurisdiction  because  one  part  of  the  case  has  to 
be  tried  on  the  equity  side  and  the  other  part  on  the 
law  side  of  the  court.^^    Jurisdiction  is  not  ousted  by  in- 
tervention of  other  parties  after  removal.**    The  formali- 
ties prescribed  by  the  Removal  Act  of  1875  are  not  con- 
ditions precedent  to  the  jurisdiction  of  the  Federal  courts. 
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and  a  defect  in  the  bond  required  by  that  act  may  be 
cured  by  the  substitution  of  a  new  bond,  upon  motion  in 
the  Federal  court  to  amend.**  Under  the  Act  of  1887,  as 
soon  as  the  petition  and  bond  for  the  removal  of  a  remov- 
able cause  are  filed  in  the  State  court,  its  jurisdiction 
absolutely  ceases,  and  that  of  the  circuit  court  immedi- 
ately attaches.'**  Filing  a  petition  and  bond  will  bar  the 
petitioner  from  contesting  the  jurisdiction  of  the  Federal 
court  on  the  eround  that  the  State  court  had  not  acquired 
jurisdiction.  ^® 

1  Railroad  Go.  r.  Koontz.  104  U.  S.  5. 

2  Clark  t.  Chicago,  M.  &  St.  P.  R.  Co.,  11  Fed.  Rep.  355;  Sweet  v. 
Same,  11  Fed.  Rep.  355. 

3  Beery  y.  Irick,  22  Gratt.  484. 

4  Lexington  v.  Butler,  14  Wall.  282;  Green  v.  Custard.  23  How.  484 
WinansT.  McKean  etc.  Nav.  Co.,  6  Blatchf.  215;  Biu>hnelly.  Kennedy,  9 
Wall.  387;  Sands  v.  Smith.  1  Dill.  277;  Sayles  v.  N.  W.  Ins.  Co..  2  Curt. 
212;  Barclay  v.  Levee  Commissioners,  1  Woods,  254;  Gaines  v.  Fuentes,  92 
U.  S.  10. 

5  Bushnell  v.  Kennedy,  9  WnlL  387;  Lexfaigton  v.  Butler,  14  Wall. 
282;  Gaines  V.  Fuentes.  92  U.  S.  10;  Sands  v.  Smith,  1  Abb.  U.  S.  368;  S. 
C,  1  Dill.  290;  Bliven  v.  N.  E.  Screw  Co.,  3  Blatchf.  Ill;  Barney  v.  Globe 
Bk.  5  Bhitchf.  107;  Winans  v.  Mc  Kean  R.  &.  N.  Co..  6  Blatchf.  215;  Sayles 
V.  Northwestern  Ina.  Co.,  2  Cuit.  212.  But  see  Be^rdsley  v.  Torrey,  4  Wash. 
C.  C.  286;  Coloord  v.  WaU.  2  Mil's.  459:  Denniston  v.  Potts,  19  Miss.  36; 
Hadley  t.  Dunlap,  10  Ohio  St.  1;  Hazard  v.  Durant,  9  R.  I.  602. 

6  American  Bible  Society  v.  Grove,  101 U.  S.  610. 

7  Fasnacht  v.  Frank.  23  Wall.  416. 

8  Kams  v.  Atlantic  &  Ohio  R.  Co.,  10  Fed.  Rep.  .309-  Bushnell  v.  Ken- 
nedy, 9  Wall.  387;  Raihroad  Co.  v.  Whitton.  13  WaU.  270.  See  Ex  part© 
Crane.  5  Peters,  206. 

9  Garrett  v.  Bonner,  30  La.  An.  1305. 

10  Dennlxtoun  v.  Draper,  5  Blatchf.  338:  Taylor  v.  Rockefeller.  7  Cent; 
L.  J.  349;  Cobb  v.  Globe  Mut.  L.  Ins.  Co..  3  Hughes,  452. 

11  Fisk  V.  Union  Pac.  R.  Co,  8  Blatchf.  243;  Stewart  v.  Mordecai.  40 
Ga.  1;  Chamberlain  v.  Amer.  L.  Ins.  Co.,  18  N.  Y.  Supr.  370. 

12  Clark  V.  Chicago.  M.  &  St.  P.  R.  Co.,  11  Fed.  Red.  355;  Sweet  v. 
Same,  11  Fed.  Rep.  355. 

13  Kanouse  v.  Martin,  15  How.  198;  Insurance  Co.  v.  Dunn,  19  Wall. 
214;  Mahone  v.  Manchester  etc.  R.  Co..  Ill  Mass.  72. 

14  Gordon  v.  Longest.  16  Peters,  98;  Kanouse  v.  Martin,  15  How.  198; 
Insurance  Co.  v.  Dunn,  19  WalL  214:  New  Orleans  &  R.  Co.  v.  Mississipni. 
102  U.  8.  135;  Removal  Cases,  100  U.  S.  475:  Goodrich  v.  Hunton.  29La. 
An.  372;  Steyens  v.  Phcenix  Ins.  Co..  41  N.  Y.  149;  Hadley  v.  Dunlap,  JO 
Ohio  St.  1;  Erie  R.  Co  v.  Stringer,  32  Ohio  St.  468;  Stanley  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  3  Cent.  L.  J.  430. 

15  Removal  Cases,  100  U.  S.  457;  Fisk  v.  Union  Pac.  R  Co.,  6  Blatchf. 
362:  Hatch  v.  Chicago,  R.  L  &P.  R.  Co.,  6  Blatchf.  105;  Matthews  v.  Lyall,  6 
McLean,  13;  Taylor  v.  Rockefeller,  7  Cent.  L.  J.  298;  Fulton  v.  Gordon,  20 
Alb.  L.  J.  229;  Ficklin  v.  Tarver.  69  Ga.  263;  Beery  v.  Chicago  etc.  R.  Co. 
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64  Mo.  533;  Blair  t.  West  Point  Manafacturioff  Co.,  7  Neb.  146;  St.  An- 
thony's Falls  W.  P.  Co.  T.  King  Bridge  Co.,  23Minn.  186;  Shaft  v.  Phoenix 
Life  Ins.  Co..  67  N.  Y.  544;  Durham  v.  Southern  L.  Ins.  Co..  46  Texas,  182: 
McMurdy  v.  Insuranoe  Co..  4  Week.  No.  Cas.  18. 

16  Herryford  v.  JEtna  Ins.  Co.,  42  Mo.  153;  Akerly  v.  Vilas,  2  Biss.  110* 
Fisk  ▼.  Union  Pao.  R.  Co..  6  Blatchf.  362;  8  Blatchf.  249;  Stevens  v 
Phceniz  Ins.  Co..  41  N.  Y.  149.  See  Kanouse  v.  Martin,  15  How.  198: 
Gordon  t.  LongeBtLl6  Peters,  97;  Insurance  Co.  t.  Dunn.  19  Wall.  214: 
French  V.  Hay.  22  WalL  250;  KemoTal  Cases,  100  U.  S.  4n7;  Du  Vlvier  ▼• 
Hopkins,  116  Mass.  126;  BeU  v.  Dix,  40  N.  Y.  232;  Amory  v.  Amory,  36 
N.  Y.  Sup.  524;  Hadley  v.  Dunlap.  10  Ohio  St.  8;  Stanley  v.  Chicago. 
R.  I.  &  P.  R.  Co..  3  Cent.  L.  J.  440;  Rosenfield  v.  Adams  Express  Co«  21 
La.  An.  233. 

17  Shaft  V.  Phoenix  M.  L.  Ins.  Co.,  67  N.  Y.  544. 

18  Sayles  t.  Northwestern  Ins.  Co..  2  Curt.  212. 

19  Ward  V.  Todd,  2  Morr.  Trans.  1. 

20  Turner  v.  The  L  B.  &  W.  R.  Co..  8  Biss.  280. 

21  Turner  v.  The  I.  B.  &  W.  R.  Co.,  8  Biss.  280. 

22  Moynahan  &  Wilson,  6  Cent.  L.  J.  28. 

23  Kimball  v.  Evans,  93  U.  S.  320.  See  Fasnacht T.Frank.  23  Wall. 416. 

24  Rothschild  v.  Matthews,  22  Fed.  Rep.  6. 

25  Owens  t.  Ohio  Central  R.  Co.,  29  Fed.  Rep.  10. 

26  Fidelity  Trust  Co.  ▼.  Gill  Car.  Co..  25  Fed.  Rep.  737. 

27  Parrott  v.  Alabama  Gold  Life  Ins.  Co.,  4  Woods  C.  Ct.  353. 

28  Kauffman  v.  Kennedy,  25  Fed.  Rep.  785. 

29  Hummel  v.  Moore.  25  Fed.  Rep.  380. 

30  Clarkhufl  v.  Wisconsin,  Iowa  etc.  R'y  Co.,  26  Fed.  Rep.  465. 

31  Edwards  v.  Connecticut  Mut.  Life  Ins.  Co.,  20  Fed.  Rep.  452. 

32  Lacroix  r.  Lyons,  27  Fed.  Rep.  403. 

33  Stewart  v.  Durham,  115  U.  S.  61. 

34  Harris  y.  Delaware,  Lackawanna  etc.  R.  Co.,  18  Fed  Rep.  833.  But 
contra:  Rosenblatt  v.  Reliance  Lumber  Co.  (Texas  Circuit),  18  Fed. 
Rep.  705. 

35  Wilson  v.  West.  U.  Tel.  Co..  34  Fed.  Rep.  561;  State,  Tillman,  v. 
Coosaw  Min.  Co..  45  Fed.  Rep.  804;  Torrent  v.  S.  K  Martin  L.  Co.,  37  Fed. 
Rep.  727. 

36  Tallman  v.  Baltimore  &  O.  R.  Co.,  45  Fed.  Rep.  156. 

§  108  e.  Objections  to  jurisdiction. —  Formerly 
tbe  objection  to  the  jurisdiction  from  a  denial  of  the  com- 
plainant's averment  of  citizenship  could  only  be  raised  by 
a  plea  in  abatement  or  by  demurrer,  and  not  by  answer.^ 
This  rule  is  modified  by  Act  of  March  3,  1875,  determining 
the  jurisdiction  of  the  circuit  courts  of  the  United  States  ( 18 
Stats.  472). 2  Under  Act  of  March  3,  1875,  the  objection 
to  the  jurisdiction  upon  a  denial  of  the  averment  of  citi- 
zenship may  be  taken  in  the  answer,  and  the  time  at  which 
it  may  be  raised  is  not  restricted.'    It  may  be  taken  at 
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any  time  after  suit  brought  in  the  cases  mentioned.'*  An 
objection  as  to  the  removal  of  a  case  from  the  State  court, 
made  in  the  circuit  court  after  the  testimony  was  all  taken, 
and  the  case  was  ready  for  hearing,  and  nearly  three  years 
after  the  transfer  was  made,  was  too  late.^  It  is  sufficient 
if  a  plea  in  abatement  to  a  petition  to  remove  a  cause  sets 
out  fairly  and  with  sufficient  certainty  matters  of  fact 
which,  if  true,  negative  the  jurisdiction  of  the  federal 
court.'  A  plea  to  the  jurisdiction  that  one  of  the  parties 
to  the  case  is  a  citizen  of  a  State  other  than  that  alleged 
in  the  petition  for  removal  need  not  be  supported  by  an 
answer.^  Defect  of  jurisdiction  appearing  in  the  petition 
or  declaration  may  be  taken  advantage  of  by  demurrer,  in 
the  absence  of  a  general  appearance  by  defend  ant.  ^  W  he  re 
no  objection  was  made  in  the  State  court  on  account  of  the 
petition  not  bein?  signed,  the  objection  comes  too  late  in 
the  circuit  court.^ 

1  De  Sobry  V.  Nicholson.  70  XT.  S.  42D;  Sheppard  v.  Graves,  55  U.  8. 
505;  Wlckliffe  v.  Omngs,  53  U.  S.  47;  Nashua  &  L.  B.  Corp.  ▼.  Boston  &  L. 
B.  C!orp..  136  IT.  S.  356. 

2  Nashua  &  L.  B.  Corp.  ▼.  Boston  &  L.  B.  Corp.,  133  IT.  8.  336. 

3  Anderson  v.  Watt,  133  U.  8.  654. 

4  Nashua  &  L.  B.  Corp.  ▼.  Boston  &  L.  B.  Corp.,  136  U.  8.  353. 

5  French  v.  8tewart ("French,  Trustee,  v.  Hay  "),  89  IT.  8.  233. 

6  Johnson  v.  Accident  Ins.  Co.  of  North  America,  35  Fed.  Bep.  374. 

7  McDonald  v.  8alem  Flour  Mill  Co.,  31  Fed.  Bep.  577. 

8  Myer  V.  Herrera,  41  Fed.  Bap.  65. 

9  Meyer  v.  Delaware  B.  Construction  Co.  ("Bemoval  Cases"),  100  U. 
8.  457. 

§  108  £  Trial  of  issues  on  petition  for  remov- 
al.— Issues  of  fact  raised  upon  petitions  for  removal  of 
causes  from  a  State  court  must  be  tried  in  the  circuit  court 
of  the  United  States.^  Facts  stated  in  a  petition  as 
grounds  for  removal  cannot  be  controverted  in  the  State 
court.'  A  State  court  is  at  liberty  to  decide  the  pure 
question  of  law  whether,  admitting  the  facts  stated  in  the 
petition  for  removal  to  be  true,  the  petitioner  is  entitled 
to  removal.'  But  the  circuit  court  may,  concurrently 
with  the  State  courts,  determine  the  risht  to  a  removal  as 
a  matter  of  law  arising  upon  the  face  of  the  record  itself. 
It  is  not  concluded  by  the  decision  of  the  State  court.'* 
Matters  affecting  the  merits  of  the  case  and  not  the  juris- 
diction cannot  be  tried  on  a  petition  to  remove.^   On  tiling 
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the  petition  the  only  question  left  for  the  State  court  is 
the  question  of  law,  whether  admitting  the  facts  to  be 
true,  the  petitioner  is  entitled  to  a  removal.^  A  plaintiff, 
having  sued  in  the  State  court  for  an  amount  in  excess  of 
that  necessary  to  give  jurisdiction  to  remove  the  cause,  is 
estopped  to  raise  any  question  as  to  the  amount.^ 
Where  an  allegation  was  made  in  ignorance  of  the 
new  enactment,  that  the  amount  exceeded  the  amount 
required  by  the  former  act,  while  the  record  showed 
that  the  amount  greatly  exceeded  that  required  by  the 
new  statute,  it  was  error  to  refuse  the  removal.^  The 
fact  that  there  is  a  controversy  between  citizens  of 
the  same  State  arising  under  the  constitution  and  laws  of 
the  United  States  must  be  ascertained  from  an  inspec- 
tion of  the  pleadings;  and  for  this  purpose  mere  conclu- 
sions of  law  contained  in  the  pleadings  cannot  be  con- 
siderated.^  An  averment  in  a  petition  for  a  removal,  that 
an  attack  upon  bonds  of  the  petitioner  is  distinct  and  dif- 
ferent from  that  made  upon  bonds  held  by  other  de- 
fendants, is  a  mere  conclusion.*®  Where  a  removal  peti- 
tion distinctly  alleges  that  the  suit  raised  a  Federal  ques- 
tion, the  answer,  which  sets  out  more  in  detail  the  nature 
of  the  defense,  should  be  considered  and  read  on  a  motion 
to  remove.**  No  controversy  arises  under  the  constitution 
and  laws  of  the  United  States,  where  neither  the  bill  nor 
answer  claims  any  right  or  involves  any  question  there- 
under.** The  burden  of  proof  on  the  question  of  citizen- 
ship is  on  the  party  who  seeks  the  removal.*^  Mere  de- 
scriptive words  in  such  other  proceedings  do  not  estop  him 
from  showing  the  truth  as  to  nis  residence.**  The  allega- 
tion of  residence  is  not  necessary;  this  is  merely  descriptive 
of  the  parties,  and  it  cannot  raise  the  inference  that  the 
purpose  was  to  allege  citizenship.*^ 

1  Kansas  City,  Ft.  S.  &  M.  R.  Go.  t.  Daughtry.  138  XT.  S.  298;  Stone  ▼. 
South  Carolina.  117  U.  S.  439;  Crehore  y.  Otilo  &  M.  K.  Co..  131  U.  S.  240; 
Burlington  eta  K.  Co.  v.  Dunn.  122  XJ.  8.  513:  Carson  y.  Hyatt,  118  U.  8. 
279;  Louisville  &  N.  R.  Co.  v.  Wangelin.  132  U.  S.  5J3:  Little  Rock  etc.  R. 
Co.  y.  Iredell,  50  Ark.  388. 

2  Byson  y.  McPherson,  71  Iowa,  437;  Guinault  y.  Louisville  &  N.  R. 
Co.,  7  South.  Rep.  62. 

3  Burlington  etc.  R.  Co.  y.  Ihinn,  122  U.  S.  513. 

4  Walker  v.  ONeiU,  33  Fed.  Rep.  374. 

5  Louisville  etc.  R.  Co.  y.  Wangelin,  132  U.  S.  533. 

6  Horan  v.  Strachan,  82  Ga.  538. 
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7  Henderson  v.  Cabell,  43  Fed.  Rep.  257. 

8  Beed  v.  Haxdeman  County.  77  Tex.  165. 

9  McLane  t.  Leicht.  69  Iowa,  401. 

10  Anderson  v .  Bowers,  43  Fed.  Rep.  708. 

11  Com.  v.  LouisviUe  Bridge  Co.,  42  Fed.  Rep.  241. 

12  Central  R.  R.  Co.  of  N  J.  t.  MUls,  113  U.  8.  249. 

13  Carson  t.  Dunham,  121 U.  S.  421. 

14  Reynolds  v.  Adden.  133  U.  S.  318. 

15  Parker  v.  Overman,  59  U.  S.  137;  Robertson  v.  Cease,  97  U.  S.  646; 
Grace  ▼.  American  Cent.  Ins.  Co.,  109  U.  S.  278. 

§    109.     EflTectoffilingr  copy  of  record— 

RemoTal  perfected. — And  the  said  copy  being 
entered  as  aforesaid  in  said  circuit  court  of  the 
United  States,  the  cause  shall  then  proceed  in  the 
same  manner  as  if  it  had  been  originally  commenced 
in  the  said  circuit  court.  (Clause  4  of  section  3  of 
the  Act  of  March  3,  1875,  as  amended  by  Act  of 
March  3,  1887;  24  U.  S.  Stats.  552,  as  corrected 
Aug.  13,  1888;  25  U.  S.  Stats.  435.) 

§  109  a.  Nature  of  the  jurisdiction  acquired 
by  removal. — United  States  circuit  courts  are  not  in- 
vested with  appellate  or  supervisory  jurisdiction  over 
State  courts.  This  rule  is  not  affected  by  section  3  of  the 
Act  of  August  13,  1888.^  They  may,  without  controlling, 
supervising,  or  annulling  the  proceedings  of  a  State  court, 
give  such  relief  against  its  decree  as  is  consistent  with  the 
principles  of  equity,  upon  the  ground  of  fraud.  ^  The  cir- 
cuit court  takes  the  case  up  wh^re  the  Sfate  court  left  it 
off.^  A  court  once  taking  jurisdiction  of  a  controversy  is 
bound  to  continue  that  jurisdiction  up  to  the  final  deter- 
mination of  the  entire  controversy.^  A  Federal  court  may 
take  jurisdiction  of  a  suit  removed  from  a  State  court,  al- 
though the  latter  acquired  jurisdiction  only  by  foreign 
attachment,  and  not  by  personal  service  of  process.^ 
Where  the  parties  have  stipulated  that  the  cause  was 
transferred  to  the  circuit  cour%  and  that  the  original  files 
were  destroyed  by  fire,  it  will  be  presumed  that  thejr  con- 
tained conclusive  evidence  of  the  existence  of  the  jurisdic- 
tional facts.'    After  a  successful  defense  of  the  Statute  of 
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Limitations  to  one  or  more  causes  of  action,  even  though 
shown  to  be  barred  on  the  face  of  the  petition,  jurisdiction 
is  not  ousted  so  as  to  prevent  it  from  proceeding  to  judg- 
ment for  the  amount  found  due.^  A  Federal  court  to 
which  a  petition  for  a  mandamus  has  been  removed  from 
a  State  court  has  jurisdiction  to  try  the  suit,  although  its 
nature  is  such  that  it  could  not  have  been  brought  origin- 
ally in  the  Federal  court.** 

1  Central  Trust  t.  St.  Louis  R.  Co.,  41  Fed.  Bep.  551. 

2  Arrowsmlth  ▼.  Gleas  n,  129  U.  8.  86. 

3  Duncan  ▼.  Gegan.  101  U.  S.  810. 

4  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  B.  Co.,  29  Fed.  Rep.  546. 

5  Crocker  Nat.  Bank  ▼.  Pagenstecher,  44  Fed.  Bep.  705. 

6  Pittsburg,  C.  &  St.  L.  B.  Co.  r.  Bamsey.  89  U.  S.  322. 

7  Hardin  y.  Cass  County.  42  Fed.  Bep.  653. 

8  People.  Van  Dyke.  v.  Colorado  C.  B.  Co.,  8  P«.  B.  &  Corp.  L.  J.  270; 
42  Fed.  Bep.  638. 

§  109  b.    Procedure  on  filing  copy  of  record.  — 

The  circuit  court  must  proceed  with  the  case  when  the 
record  is  entered  there.  ^  The  suit  is  to  proceed  as  if 
brought  by  original  process,  and  the  defendant  had  waived 
all  exception  to  the  jurisdiction,  and  pleaded  to  the 
merits.^  Defendant  does  not,  by  appearing  in  the  State 
court  for  the  purpose  of  removing  the  case  to  the  Federal 
court,  thereby  waive  any  irregularity  as  to  service  of  proc- 
ess.' Where  a  defendant  after  filing  proper  petition  and 
bond  in  the  State  court  for  removal  of  the  case  to  the 
Federal  court,  again  appears  in  the  latter  court  and  makes 
motions  in  the  case,  such  appearance  does  not  confer  juris- 
diction upon  the  State  court;  the  case  having  been  proper- 
ly removed,  can  be  tried  only  by  the  FedersS  court.*  N"or 
does  a  defendant  lose  his  standing  in  the  circuit  court  by 
unsuccessfully  insisting  that  it  is  yet  in  the  State  oourt.^ 
Where  the  defendant  has  removed  a  cause,  and  plaintiff,  at 
the  time  of  appearing,  does  not  suggest  that  the  time  had 
elapsed  withm  which  a  removal  could  properly  be  had, 
nor  move  to  remaad,  he  waives  his  right  to  restrain  the 
further  prosecution  of  the  suit  in  the  State  court.^  All 
rulings  made  and  opinions  expressed  in  the  highest  court 
of  the  State  are  treated  precisely  as  if  they  had  been 
made  in  the  Federal  court;  otherwise,  if  the  action  in  \he 
State  court  be  discontinued,  and  a  new  action  be  begun 
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in  the  Federal  court.  ^  That  witnesses  were  held  incom- 
petent under  the  State  law,  does  not  preclude  them  from 
testifying  in  the  United  States  court.^  The  circuit  courts 
of  the  United  States  have  chancery  jurisdiction,  and  the 
Judiciary  Act  confers  the  same  chancery  powers  on  all, 
and  gives  the  same  rule  of  decision  in  all  the  States.* 

1  New  Orleans  M.  &.  T.  R.  Co.  t.  MiasiaBlppi.  102  U.  S.  135;  Baltimore 
&  O.  R.  Co.  ▼.  Koontz.  104  U.  S.  5. 

2  Bushnell  v.  Kennedy,  76  U.  S.  387;  Seward  v.  Comeau,  103  U.  8.  — 
Shamoeau  ▼.  Connecticut  Kiver  Lumber  Co.,  37  Fed.  Rep.  771. 

3  Perkins  ▼.  Hendryx.  40  Fed.  Rep.  657. 

4  Baltimore  &  O.  R.  Co.  v.  Ford.  35  Fed.  Rep.  170. 

5  RoweU  T.  Hill,  C.  C.  D.  Yt..  24  Blatchf.  136;  23  Fed.  Rep.  433. 

6  Baltimore  k  O.  R.  Co.  t.  Ford,  35  Fed.  Rep.  170. 

7  Cleaver  t.  Traders  Ins.  Co.,  40  Fed.  Rep.  711. 

8  King  ▼.  Worthington.  104  U.  S.  44. 

9  United  States  y.  Howland,  17  U.  S.  108. 

§  109  c.  Legal  and  equitable  causes  to  be  kept 
distinct. — The  union  of  legal  and  equitable  causes  is  not 
permissible;  on  removal  they  must  be  separated.^  Actions 
where  the  distinctions  are  somewhat  obliterated  in  a  State 
must  be  governed  by  the  practice  in  the  Federal  court.  ^ 
Only  legal  defenses  can  be  interposed  to  legal  actions,  even 
in  actions  removed  from  a  State  where  legal  and  equitable 
defenses  could  be  united.' 

1  Hart  V.  HoUingsworth,  100  TJ.  S.  100. 

2  Potts  V.  Accident  Ins.  Co.,  33  Fed.  Rep.  566. 

3  North.  Pac.  R.  Co.  v.  Paine,  119  U.  S.  531. 

§  109  d.  Procedure  in  cause  after  removal  per- 
fected.— Under  the  Eemoval  Statutes,  providing  "that 
alter  the  removal  the  cause  shall  then  proceed  in  the  same 
manner  as  if  orinnally  commenced  in  the  said  circuit 
court,"  the  time  for  answering  or  demurring  had  expired; 
but  the  motion  would  be  considered  as  an  application  to 
open  a  default,  and  would  be  granted.^  Under  the  statute 
re(iuiring  that  after  the  filing  of  the  petition  and  bond  for 
removal  the  petitioner  shall  file  a  copy  of  the  record  in  the 
circuit  court  on  the  first  day  of  the  next  term,  the  time 
for  pleading  does  not  begin  to  run  till  the  record  is  en- 
tered.^ The  time  for  taking  forward  steps  in  the  pleadings 
in  a  case  removed  to  the  circuit  court  of  the  United  States 
is  suspended  until  the  time  fixed  when  the  record  must  be 
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entered.^  So  the  period  for  demurring  or  answering  is 
suspended  by  the  filing  of  a  sufficient  petition  and  bond.^ 
But  the  petition  taken  in  connection  with  the  record  must 
make  a  case  for  removal  upon  which  the  State  court  must 
pasB.^  Plaintiff  may  at  any  time  after  defendant  has  filed 
his  petition  and  bond,  file  a  transcript  of  the  record  in  the 
circuit  court,  and  after  service  of  notice  under  rule  of 
court,  jurisdiction  will  attach  for  all  purposes.*  In  New 
York  a  cause  cannot  be  tried  as  a  cause  until  there  is  an 
issue,  and  not  then  unless  the  issue  can  be  brought  to  trial 
by  a  notice,  and  extensions  given  to  answer  cannot  defeat 
the  right  of  removal.^  Under  the  Missouri  statute  for  the 
condemnation  of  land  by  railway  companies,  the  appoint- 
ment of  commissioners  by  the  United  States  circuit  court 
to  assess  damages  is  a  proceeding  in  the  cause,  and  will 
not  be  made  prior  to  the  next  regular  term  after  the  re- 
moval.® Where  the  questions  presented  by  new  pleadings 
in  the  circuit  court  are  in  all  respects  the  same  as  those 
settled  by  the  supreme  court  of  the  State,  the  parties  are 
concluded  by  its  decree.^ 

1  Heideoker  v.  Bed  Star  Line  Steamship  Co.,  32  Fed.  Rep.  706. 

2  Torrent  t.  Martin  Lumber  Co..  37  Fed.  Bep.  727. 

3  Torrent  v.  S.  K  Martin  Lumber  Co..  37  Fed.  Bep.  727. 

4  Pelzer  Mfg.  Co.  ▼.  St.  Paul  F.  &  M.  Ins.  Co.,  43  Fed.  Bep.  185. 

5  Angier  r.  £.  Tenn.  etc.  B.,  74  Ga.  634. 

6  Delbanoo  v.  Singletary,  43  Fed.  Bep  177. 

7  Winbei^  v.  Berkeley  County  R.  &  Lumber  Co.,  29  Fed.  Bep.  721. 

8  Kansas  City  &  T.  B.  Co.  v.  Interstate  Lumber  Co.,  36  Fed.  Bep.  9. 

9  Duncan  v.  Oegan,  101  IT.  S.  810. 

§  109  e.  Beal  party  in  interest,— Where  the  law 
of  a  State  directs  that  all  suits  be  brought  in  the  name  of 
the  real  party  in  interest,  the  Federal  court  may  proceed 
in  the  name  of  the  party  who  was  the  plaintiff  in  the  State 
court.  ^  The  Federal  court  after  removal  of  an  equity 
cause  may  compel  plaintiff  to  amend  his  bill  by  including 
parties  whom  he  has  intentionally  omitted,  on  paiu  of  re- 
manding the  cause.  ^ 

1  Thompson  v.  Central  Ohio  B.  Co.,  7.1  U.  S.  131 

2  .Hunt  V.  Fisher,  29  Fed.  Bep.  801. 

§  109  f.  Practice  and  procedure.— The  case 
comes  into  the  circuit  courc  in  the  same  condition  in  which 
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it  was  in  the  State  court;^  so  where  defendant  has  lost  by 
his  inaction  the  right  to  object  to  defective  service  of 
summons  in  the  State  court  he  cannot  be  permitted  to 
plead  it  in  abatement  in  the  circuit  court.  ^^  On  removal 
m  law  cases  pure  and  simple  no  repleader  is  necessary;' 
but  when  the  relief  sought  is  both  legal  and  equitable, 
plaintiff  must  replead  inthe  Federal  court.*  So  where  a 
suit  in  a  State  court  unites  legal  and  equitable  matters,  a 
repleader  is  necessary  to  frame  the  pleadings  anew,  so  as 
to  make  it  distinctively  a  suit  at  law,  or  one  in  equity,  or 
to  divide  it  into  two  suits,  one  at  law  and  the  other  in 
equity;^  and  the  Federal  court  is  competent  to  make  all 
orders  necessary  to  mold  it  into  a  legal  or  equitable  case, 
or  recast  it  into  two  cases,  one  at  law  and  the  other  in 
equity.®  A  law  action  must  proceed  as  such,  although 
brought  in  the  name  of  the  rt'al  party  in  interest,  instead 
of  the  party  holding  the  bare  legal  title.  ^  The  practice 
after  removal  is  to  be  the  same  as  if  the  cause  had  origi- 
nally been  brought  in  the  Federal  court;^  including  the 
allowance  of  amendments  which  may  be  made  in  further- 
ance of  justice,  and  within  the  scope  of  the  original  cause 
of  action.'  The  petition  may  be  amended  either  by  cur- 
ing defective  averments,  or  by  substituting  additional  or 
new  alle^ations;^*^  and  where  by  mi:itake  the  plaintiff  de- 
scribed himself  in  the  original  petition  as  a  citizen  of  the 
State  where  suit  was  brought,  he  will  be  allowed  to 
amend,  and  state  his  true  citizenship.^^  The  equity  prac- 
tice and  procedure  of  the  Federal  courts  is  regulated 
by  the  rules  promulgated  by  the  Supreme  Court  of  the 
United  States. ^'^  State  laws  will  be  enforced  after  re- 
moval of  the  cause;^^  so  State  laws  as  a  rule  of  prop- 
erty will  be  followed.^*  The  procedure  in  the  circuit 
court  is  as  of  original  cognizance,  ^^  and  as  in  all  cases 
originally  brought  therein.^'  The  jurisdiction  of  the  cir- 
cuit court  is  in  no  sense  appellate,^''  and  questions  passed 
upon  in  the  State  court  cannot  be  reviewed.  *^  It  will  not 
review  the  orders  and  rulings  made  by  the  State  court.^* 
If  the  State  court  refused  to  set  a«ide  a  summons  when 
the  party  is  exempt  from  service,  the  decision  on  a  plea 
in  abatement  cannot  be  reviewed  or  reversed.'^*  The  res 
is  transferred  with  the  case;'''^  but  funds  in  the  hands  of  a 
sheriff  are  no  part  of  the  subject-matter,  and  the  court 


§  109  f  EFFECT  OF  REMOVAL.  382 

has  no  control  over  them;**  but  it  may  require,  after  re- 
moval, the  receiver  ai^pointed  by  the  State  coart  to  account 
for  funds  in  his  hands,  and  make  him  chargeable  with  in- 
terest.^' Property  in  custody  in  a  replevin  suit  should  be 
sold,  and  the  proceeds  brought  into  court. *^  The  suit 
brings  along  with  it  as  an  incident  all  the  costs  which  ac- 
crued or  attached  under  the  State  law.  The  acts  of  Con- 
gress apply  only  to  subsequent  costs.  *^  If  the  amount  re- 
covered 18  leas  than  five  hundred  dollars,  the  plaintiff  can- 
not recover  costs.*'  If  the  petitioner  has  complied  with 
the  requirements  of  the  act,  he  may,  by  answer,  raise  the 
question  of  loss  of  jurisdiction  by  reason  of  the  proceed- 
ings for  removal;^^  and  it  is  not  necessary  for  him  to  plead 
the  proceedings  to  the  jurisdiction.^  So  a  non-resident 
filing  a  petition  and  bond  for  removal  is  not  a  waiver  of 
his  right  to  object  to  the  service  on  him  while  attending 
as  a  witness  in  another  State.  *^  Where  a  case  is  removed 
from  a  State  to  a  Federal  court,  the  time  in  which  an  exe- 
cution can  issue  on  a  judgment  or  decree  there  rendered 
depends  upon  Federal,  not  upon  State  laws.^  After  the 
time  for  filing  a  plea  in  abatement  in  the  State  court  had 
expired,  the  defendant  removed  the  suit  to  the  Federal 
court.  Held,  that  he  would  not  there  be  allowed  to  file 
such  plea.^  The  Federal  courts  preserve  the  essential  dis- 
tinctions between  law  and  equity  by  administering  tiiem 
separately.  If  this  distinction  has  not  been  observed  by 
the  State  court,  there  must  be  a  repleading  after  the  case 
is  removed;  and  this,  even  though  the  repleading  may  re- 
quire more  than  one  suit,  and  on  both  sides  of  the  docke' .  ^'^ 

1  Werthein  v.  Contin.  R.  &  T.  Co.,  11  Fed  Rep.  689. 

2  Werthein  t.  Contin.  R.  &  T.  Co.,  11  Fed.  Rep.  689. 

3  Merchants  etc.  Nat.  Bk.  y.  Wheeler,  13  Blatchf .  218;  Billii  r.  New 
Orleans  etc.  R.  R.  Co.,  13  Blatchf.  227:  Dart  v.  McKinney,  9  Blatchf.  359. 
See  as  to  former  practice  Martin  v.  Kanouae.  1  Blatchf.  149;  S.  C,  15 
How.  198. 

4  La  Mothe  Manuf .  Co.  t.  Nat.  Tube  Wks.,  15  Blatchf.  432. 

5  Green  v.  Custard.  23  How.  48^;  Thompson  t.  Railroad  Cos  ,  6  Wall. 
134;  Partridge  v.  Insurance  Co.,  15  Wall.  573;  Hurt  v.  Holllngsworth,  100 
U.  S.  100;  Akerly  Y.  Vilas.  2  Biss.  110;  Fisk  ▼.  Union  P.  R.  Co.,  8  Blatchf. 
299;  Dart  v.  McKinney,  9  Blatchf.  359;  Sands  r.  Smith,  1  BilL  290. 

6  La  Mothe  Manof.  Co.  v.  Nat.  Tube  Wks.,  15  Blatchf.  432;  Sands  t. 
Smith.  1  Dill.  290. 

7  Thompson  y.  Railroad  Cos..  6  Wall.  134;  Weed  Sew.  Mach.  Co.  ▼. 
Wicks,  3  DiU.  261;  Bushnell  t.  Kennedy.  9  WalL  391:  Knapp  ▼.  Railroad 
Co..  20  Wall.  117;  Wood  y.  DayU.  18  How.  467.  See  Buydam  ▼.  Ewlnc.  2 
Blatchf.  369. 
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8  Suydam  v.  Ewing,  2  Blatchf.  359;  Akerly  v.  Vilas,  2  Bias.  110. 

9  Toucey  V.  Bowen,  1  Bias.  81;  Suydam  v.  Ewing.  2  Blatchf.  359;  Bar- 
day  T.  Levee  Oomm'rB,  1  Woods.  254;  Dart  v.  MoKinney,  9  Blatchf.  369: 
Houaer  v.  Clayton,  3  Woods.  373.    Sae  Parker  v.  Overman,  18  How.  137. 

10  Woolridge  ▼.  McKenna,  8  Fed.  Rep.  660. 

11  Barclay  v.  Levee  Gomm'rs.  1  Woods,  354;  Houser  v.  Clayton,  3 
Woods.  373.  And  sea  record  amended  by  consent,  Parker  v.  Overman,  18 

How.  137. 

12  Martlndale  v.  Waas,  12  Fed.  Rep.  551. 

13  Taylor  v.  YpsQanti,  105  U.  S.  60;  Ouachita  Co.  v.  Wolcott,  2  Morr. 
Trans,  5i8;  8.  C,  11  Fed.  Rep.  623;  Soustiby  v.  Keeiey,  11  Fed.  Rep.  678, 
and  note. 

14  Burt  V.  Keyes,  1  Flippin,  61.  Sae  Talcott  v.  Pine  Grove,  1  Flip- 
piii,  120. 

15  Werthein  v.  Continental  R.  &  T.  Co.,  12  Fed.  Rep.  690;  Karns  v.  At- 
lantic &  O.  R.  Co.,  W  Fed.  Rep.  309. 

16  Bills  V.  N.  C,  St.  L.  etc.  R.  Co.,  13  Blatchf.  227.  See  Howe  S.  M.  Co. 
T.  ..dwards,  15  Blatchf.  403;  Kelly  v.  Virginia  P   Ins   Co.,  3  Hughes,  449. 

17  Bushnell  v.  Kennedy,  9  WalL  387. 

18  Brooks  v.  Farwell,  4  Fed.  Rep.  166. 

19  Smith  V.  Schwed,  11  The  Reporter,  730. 

20  Brooks  v.  Farwell,  4  Fed.  Rep.  166. 

21  Osgood  V.  Chicago  etc.  R.  Co.,  7  Ch.  L.  N.  241;  2  Cent.  L.  J.  2175. 283. 

22  Smith  v.  Schwed,  9  Fed.  Rep.  483. 

23  Hinckley  v.  Raikoad  Co.,  100  U.  S.  153. 

24  Dennistounv.Draper,  5  Blatchf.  336. 

25  Warren  v.  Ives,  1  Flippln,  3  j6;  Scupps  v.  Campbell,  3  Cent.  L.  J.  521. 
Contra:  Coggill  v.  Lawrence.  2  Blatchf.  304. 

26  Brooks  ▼.  Phoenix  Mut.  L.  Ins.  Co.,  16  Blatchf.  182. 

27  Shaft  V.  Phoenix M.  L.  Ins.  Co.,  67  N.  C.  5il;  De  Camp  v.  N.  J.  M. 
L.  Ins.  Co. ,  2  Sweeny,  481. 

28  Kanouse  v.  Martin,  15  How.  198 . 

29  Atchison  v.  Morris,  11  Fed.  Rep.  582. 

30  Nimsv.  Spurr,  138  Mass.  209. 

31  Werthein  v.  Continental  Ry.  &  Trusi  Co.,  23 Blatchf.  C.  Ct.  603. 

32  Whitten  on  Manuf .  Co.  v.  Memphis  &  Ohio  River  Packet  Co.,  19 
Fed.  Rep.  273. 

f 

§  109  g.  Rules  of  practice. — The  rules  of  practice 
of  a  United  States  circuit  court  govern  a  cause  brought 
there  from  a  State  court,  under  the  Act  of  1888,  providing 
that '  *  the  cause  shall  then  proceed  in  the  same  manner  as 
if  it  had  been  originally  commenced  in  said  circuit  court.  ^ 
Whether  a  new  complaint  should  be  filed  on  removal  of  a 
cause  from  a  State  court  is  a  question  of  practice,  and  not 
a  subject  for  which  error  will  lie.^  Where  a  cause  is  re- 
moved from  a  State  court,  and  the  plaintiff  amends  his 
complaint,  he  puts  himself  within  a  rule  of  practice  of  the 
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circuit  court,  allowing  a  defendant,  ''in  all  cases,"  to  de- 
mand security  for  costs  before  answering,  though  the  de- 
mand could  not  have  been  made  in  the  State  court  where 
the  action  was  commenced.^  The  circuit  court  is  clothed 
with  no  greater  power  in  the  premises  than  the  court  of 
the  State  would  nave  possessed  if  its  jurisdiction  had  been 
preserved.*  The  allowance  of  an  amendment  to  the  pe- 
tition, if  allowed  at  all,  is  a  matter  of  discretion,  and 
error  cannot  be  assigned  thereon.^  It  may  allow  such 
amendments  to  be  made  to  the  declaration  as  would  be  al- 
lowable by  the  State  practice.®  After  jurisdiction  ob- 
tained, an  amendment  bringing  in  new  parties  will  not  de- 
feat the  jurisdiction.^  The  rule  in  the  State  courts  as  to 
amendment  of  pleadings,  or  the  discontinuance  of  the  suit 
in  whole  or  in  part,  must  control  the  decision  of  the  Federal 
court  in  a  case  removed  from  a  State  court.  ^  Defendants 
can  avail  themselves  of  the  laws  r/hich  prev^ail  in  the  State 
concerning  the  right  of  set-off.^  While  defendant  upon 
removal  may  strike  out  his  equitable  defeni^e  >et  if  he  utils 
t,o  do  BO,  an  admission  contained  therein  binds  him  to  the 
same  extent  that  it  would  do  in  the  State  court.  ^^ 

1  Henning  t.  Western  U.  Tel.  Co.,  40  Fed.  Rep.  65& 

2  ^tna  IzM.  Go.  v.  Wdde,  76  U.  S.  677. 

3  Heniiiiig  v.  Western  U.  Tel.  Co. ,  40  Fed.  Bep.  658. 

4  East  Tennessee  Y.  &  G.  K.  R.  Co.  v.  Southern  Tel.  Co.,  112  U.  S.  306. 

5  Ayers  v.  Watson,  137  U.  8.  534. 

6  West  y.  Smith.  101  tJ.  8.  263;  Wolf  t.  Cook,  40  Fed.  Bep.  432. 

7  Stewart  v.  Dunham.  115  U.  S.  61;  Ober  t.  Gallagher.  93  U.  S.  199. 

8  Nussbaum  v.  Northern  Ins.  Co.,  40  Fed.  Bep.  337. 

9  Partridge  v.  Phoenix  Mut.  L.  Ins.  Co.,  82  U.  S.  573. 
10   North  Paa  B.  Ca  t.  Paine.  119  U.  S.  561. 

§  109  h.  Authority  of  court. — Proceedings  had  in 
the  State  court  are  not  vacated  by  the  removal.^  1  he 
removal  takes  the  case  in  the  condition  in  which  it  was 
when  the  State  court  was  deprived  of  its  jurisdiction,' 
and  where  an  action  commenced  in  a  State  court  in 
which  the  distinction  between  legal  and  equitable  pro- 
cedure is  done  away  with  is  removed,  it  is  removed  to 
that  side  of  the  court  where  appropriate  relief  can  be 
obtained.'  And  for  the  purposes  of  jurisdiction  the  cir- 
cuit court  has  power  to  ascertain  the  real  matter  in  dis- 
pute, and  arrange  the  parties  on  one  side  or  the  other.* 
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The  circuit  court  has  no  iurisdictiou  to  enjoin  the  pro- 
ceedings of  a  State  court.  Nor  can  it  stay  proceedings 
in  the  State  court ;^  but  it  has  jurisdiction  to  grant  a 
provisional  remedy  before  the  first  day  of  the  next  term 
on  which  a  party  must  enter  a  copy  of  his  record;^  and 
it  may  protect  a  party  by  injunction  against  a  judgment 
in  the  State  court,  rendered  after  a  proper  application  for 
removal,^  but  ex  parte  orders  to  restrain  proceedings 
will  be  issued  only  where  there  is  danger  from  irrepar- 
able injury  from  delay .•  The  Federal  courts  may  protect 
a  party  by  injunction  after  a  proper  application  to  re- 
move has  been  made.^^  So  the  right  of  interveners  to  an 
injunction  follows  as  a  matter  of  course.  ^^  An  applica- 
tion  to  di-^solve  an  injunction  cannot  be  heard  before  the 
return  day,  when  it  involves  The  consideration  of  the  case 
as  an  entirety,  and  the  dissolution  coull  not  be  granted 
without  changing  the  status  of  the  parties. ^^  Where  the 
United  States  Sup^-eme  Court  reverses  the  decision  of  a 
State  court,  in  plaintiflfs  favor,  and  directs  the  State  court 
to  ''proceed  no  further  in  the  cause,"  a  stay  will  not  be 
granted  until  costs  of  the  State  court  are  paid,  except  as 
to  the  amount  awarded  by  the  United  States  Supreme 
court.  ^' 

1  Harrison  Wire  Co.  ▼.  Wheeler.  11  Fed.  Rep.  206:  K«m  v.  Huideko- 
per.  2  Morr.  Trans.  617;  IMggs  ▼.  Wolcott,  4  Cranch,  379. 

2  BeU  T.  Dix,  49  N.  Y.  232;  Fisk ▼.  Union  Pac.  R.  Co.,  6  Blatclif.  362. 

3  Commercial  &  Sav.  Bonk  ▼.  Corbett,  5  Sawy.  172;  following  Mahoney 
Min.  Co.  T.  Bennett.  4  Sawy.  289. 

4  French  v.  Hay.  22  Wall  250. 

5  People  Y.  Detroit  Sup.  Ct  Judges,  41  Mich.  31. 

6  French  v.  Hay,  22  Wall.  250;  Fisk  v.  Union  Pac.  R.  Co.,  6  Blatclif. 
362;  Perry  t.  Sharpe,  8  Fed.  liep.  23;  Stix  v.  Keith,  7  South.  Rep.  423. 

7  In  re  Bamesrille  k  Moorhead  R.  Co.,  4  Fed.  Rep.  10. 

8  N.  O.  City  R.  Co.  v.  Crescent  City  R.  Co..  5  Fed.  Rep.  160. 

9  Duncan  v.  Gegan.  ICl  U.  S.  810. 

10  Smith  V.  Schwel,  11  The  Report,  730;  Duncan  ▼.  Green.  101  U.  S.  810. 

11  Benedict  t.  WUliams.  10  Fed.  Rep.  23S. 

12  Pacific  R.  Co.  ▼.  Ketchum.  101  U.  S.  208. 
13'  Togman  v.  Nat  S.  S.  Co..  24  Blatchf.  336. 

§  1091.  Preservation  of  proi>erty  i>ending  pro- 
ceedings for  removaL — What  the  court  should  do  in 
this  as  in  all  cases  where  the  record  is  here  before  the  re- 
turn day,  is  by  all  proper  orders  to  preserve  the  property 
in  dispute,  and  the  right)  of  all  the  litigants.^ 

DXSTT  RXMOVAIiS.— 33. 
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1    New  Orleang  City  B.  Go.  v.  Crescent  City  R.  Co.,  5  Fed.  Bep.  160; 
Whelan  v.  New  York  etc.  R.  Co.  (Ohio),  35  Fed.  Rep.  849. 

§  109  J.    Power  of  court  to  protect  rights.— As 

jurisdiction  over  the  case  itself  is  not  to  be  left  in  absolute 
suspense  between  its  cessation  in  the  State  court  and  the 
next  session  of  the  United  States  circuit  court,  the  very 
necessities  of  justice,  and  the  preservation  of  the  rights  of 
the  plaintiff,  would  demand  that  the  latter  court  should 
exert  its  jurisdictional  power,  under  certain  contingencies, 
ad  interim.^  This  it  may  do  on  presentation  of  the  record 
and  notice  to  the  adverse  party,  in  the  instance  of  issuing 
the  writ  of  injunction,  or  some  restraining  order  to  pre- 
serve the  status  of  the  ca«e,  or  to  appoint  a  receive- r,  and 
to  issue  a  writ  of  attachment  in  aid  of  the  suit.  ^  The 
prohibition  in  the  Judiciary  Act  against  courts  of  the 
United  States  enjoining  proceedings  in  State  courts  has 
no  application  where  the  case  has  been  removed  from  the 
State  court  into  the  circuit  court.^  In  such  case  an  in- 
junction against  collecting  a  judgment  obtained  in  the 
State  court  by  wrongfully  proceeding  with  the  cause  may 
be  properly  allowed."*  But  the  writ  will  not  be  issued  if 
the  jurisdiction  of  the  United  States  court  of  the  case  re- 
moved is  doubtful.^  A  plaintiff  may  be  enjoined  from 
pressing  the  trial  of  a  cause  in  the  State  court,  where 
proper  petition  and  bond  has  been  filed  for  its  removal  to 
the  Federal  court,  and  the  judgment  rendered  in  such 
latter  court.* 

1  Kansas  City  &  T.  R.  Co.  v.  Interstate  Lumber  Co..  36  Fed.  Rep.  11; 
Whtjlan  V.  New  York  etc.  R.  Co,  supra. 

2  Dill.  Rem.  Causes,  5'h  ed.,  71;  Mahoney  Min.  Co.  v.  Bennett.  4 
Sawy.  289;  New  Orleans  City  R.  Co.  v.  Crescent  City  R.  Co.,  5  Fed.  Rep. 
160;  Re  Bamesville  &  M.  R.  Co.,  2  McCrary,  216;  4  Fed.  Rep.  10. 

3  French  t.  Hay.  89  U.  S.  250. 

4  French  v.  Hay.  89  U.  8.  250. 

6    Wagner  t.  Drake,  31  Fed.  Rep.  819. 

6    Baltimore  k  O.  R.  Co.  v.  Ford,  35  Fed.  Rep.  170. 

§  110.  Process,  not  affected  by.  — That 
when  any  suit  shall  be  removed  from  a  State  court 
to  a  circuit  court  of  the  United  States,  any  attach- 
ment or  sequestration  of  the  goods  or  estate  of  the 
defendant  had  in  such  suit  in  the  State  court  shall 
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hold  the  goods  or  estate  so  attached  or  sequesteri-d 
to  answer  the  final  judgment  or  decree  in  the  same 
manner  as  by  law  they  would  have  been  held  to 
answer  final  j  udgment  or  decree  had  it  been  rendered 
by  the  court  in  which  such  suit  was  commenced; 
and  all  bonds,  undertakings,  or  security  given  by 
either  party  in  such  suit  prior  to  its  removal  shall 
remain  valid  and  effectual  notwithstanding  said 
removal;  and  all  injunctions,  orders,  and  other  pro- 
ceedings had  in  such  suit  prior  to  its  removal 
shall  remain  in  full  force  and  effect  until  dissolved 
or  modified  by  the  court  to  which  such  suit  shall 
be  removed.     (Act  of  March  3,  1875,  sec.  4.) 

§  110  a.  In  general.— The  statutes  of  1833,  1863 
and  1868  are  statutes  where  the  right  of  removals  depends 
on  the  subject-matter  of  the  suit;^  and  under  all  three 
acts  the  whole  suit  must  be  removed.^  The  jurisdiction 
of  the  circuit  court  under  the  Act  of  1863  is  not  taken 
away  by  the  Act  of  1867;^  but  so  much  of  this  section  as 
provides  for  the  removal  of  a  judgment  where  the  cause 
was  tried  by  a  jury  is  in  conflict  with  the  Seventh  Amend- 
ment of  the  Constitution  and  is  void.^  Orders  made  in 
the  State  court,  but  not  complied  with,  should  be  recog- 
nized and  enforced  after  removal,  unless  set  aside  or  modi- 
fied in  the  Federal  court.  ^  Original  process  includes  any 
process  i  suing  out  of  the  State  court.®  This  section  is 
not  affected  by  the  provisions  of  Rev.  Stats.,  sec.  720.^ 

1  Fisk  ▼.  Union  Pae.  R.  Co.,  6  Blatchf.  362. 

2  Titk  y.  Union  Fao.  B.  Co..  6Blatohf.  362. 

3  Lamar  t.  Dana.  10  Blatchf.  34. 

4  Justices  T.  Muzray,  9  WalL  274. 

5  Williams  Mow.  &  R.  Go.  v.  Raynor,  7  Biss.  245. 

6  Barney  T.  Globe  Bank*  5  Blatchf .  107. 

7  Perry  ▼.  Sharpe,  8  Fed.  Rep.  24. 

§  110  b.  Original  process. — The  intention  of  this 
section  is  to  clothe  the  circuit  court  with  the  powers  of  the 
State  court  in  administering  remedies;^  and  if  an  attach- 
ment prevail  over  an  assignment  under  the  State  law,  it 
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"will  have  the  same  effect  in  the  circuit  coart;^  and  if  an  in- 
janction  has  been  granted,  it  remains  in  force  until  modi- 
fied or  dissolved  by  the  circuit  court.  *  *  *  Original  process  *' 
includes  mesne  process  issuing  out  of  the  btate  court;  so 
an  attachment,  though  issued  alter  summons,  is  preserved.^ 
So  a  motion  to  dissolve  an  attachment  may  be  made  after 
removal  to  the  circuit  court. ^  It  is  the  intention  of  the 
law  to  authorize  and  require  that  the  question  of  dis- 
solving, continuing  or  perpetuating  an  injunction  shall 
be  dealt  with  by  the  courts  of  the  United  States.* 

1    Garden  City  Manuf.  Co.  ▼.  Smith.  1  Dill.  805. 

3    Clarke  ▼.  F.  C.  &  M.  Ins.  Co..  21  Law  Beporter.  394. 

3  liorthweBtem  D.  Co.  y.  Corse,  4  Bias.  514;  McLeod  ▼.  Dnncan,  5  Mc- 
Lean, 3i2:  Peters  t.  Peters,  41  Oa.  242.  See  Hatch  t.  Chicago,  R.  I.  &  P. 
R.  Co..  6  Bhktchf.  105. 

4  Barney  t.  Globe  Bank.  5  Blatchf.  107.  But  see  New  England  Screw 
Co.  T.  Bliyen,  3  Blatchf.  240. 

5  Garden  City  Manuf .  Co.  y.  Smith,  1  Dill.  306. 

6  Perry  y.  Sharpe,  8  Fed.  Rep.  24.  See  In  re  County  Judges  of  Vir- 
ginia, 3  Hughes.  57b. 

§  110  c.  Attaclixnexits. — The  circuit  court  becomes 
clothed  with  the  powers  of  the  State  court  under  this  sec- 
tion.^ And  attachments  hold  the  property  after  remo- 
val;^ and  if  the  party  had  made  application  for  an  at- 
tachment, he  may  proceed  to  get  an  attachment  after 
the  removal.'  If  an  action  by  attachment  against  a 
non-resident  is  removed,  the  circuit  court  may  proceed  in 
the  cause  ;^  and  if  it  takes  precedence  over  an  assignment 
under  the  State  law  the  circait  court  may  enforce  it;^  but 
if  it  be  a  sey>arate  process,  it  will  not  carry  with  it  a  lien 
on  the  property  in  case  of  removal.^  A  motion  to  dissolve 
an  attachment  when  authorized  by  the  State  law  may  be 
marie  in  the  circuit  couit,  and  if  denied  may  be  renewed, 
in  the  discretion  of  the  court  ;^  such  motion  may  be  made 
after  removal  if  authorized  under  the  State  laws  and 
practice.^  Where  attachment  suits  are  removed,  the  rule 
of  distribution  and  priority  of  liens  will  be  the  same  as  it 
would  in  a  State  court.  ^ 

1  Garden  City  Manuf.  Co.  y.  Smith.  1  DiU.  305. 

2  New  Engluid  Screw  Co.  y.  Bliyen.  3  Blatchf.  240.    See,  under  Judici- 
ary Act,  Barney  y.  Globe  Bank,  5  Blatchf.  107. 

3  Bills  y.  N.  O.,  St.  L.  &  C.  R.  Co.,  13  BUtchf.  227. 

4  U.  S.  y.  Ottman.  1  Hughes,  313. 

5  Clarke  y.  F.  C.  &  M.  Ins.  Co..  21  Law  Reporter.  394. 
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6  New  England  Screw  Go.  ▼.  Bliven.  3  Blatchf .  240. 

7  Ourden  City  Manuf .  Co.  ▼.  Smith.  1  DiU.  305. 

8  Garden  City  Mmuf .  Co.  v.  Smith,  1  DiU.  305. 

9  Bankers  M.  &  T.  Co.  ▼.  Chicago  C.  Co..  28  Fed.  Bep.  398. 

§  110  d.  Injunction.— An  injanction  issued  by  a  State 
court  remains  in  force  till  moditied  or  dissolved  by  the 
circuit  court;^  and  it  may  maintain,  continue,  modify,  or 
dissolve  the  injunction  issued  by  the  State  court.  ^  Upon 
the  modification  of  an  injunction  it  may  require,  as  a  con- 
dition, that  defendant  gave  a  bond  to  secure  plaintiff 
against  any  injury  which  may  result,  or  to  perform  the 
final  decree  concerning  the  same.'  Upon  removal,  an  in- 
junction will  not  be  dissolved  upon  the  ground  that  the 
bill  filed  was  not  verified  according  to  law  and  practice  of 
the  courts  of  chancery.^  An  application  to  dissolve  an  in- 
junction  could  not  be  considered  before  the  return  day, 
where  it  involved  the  case  as  an  entirety,  or  where  it 
would  change  the  status  of  the  parties.^  Under  the  Act 
of  1866  an  injuncion  issued  by  the  S  ate  court  was,  ipso 
factQy  dissolved  by  the  removal,  as  no  mention  is  made  of 
injunctions  in  said  act.* 

1  Peters  t.  Peters,  41  Oa.  242. 

2  Watson  y.  Bondurant,  2  Woods,  166;  Smith  ▼.  Schwed,  6  Fed. 
Rep.  455. 

3  Cit7  of  Portland  t.  Oregonlan  B.  Co. .  7  Pac.  Coast  L.  J.  376. 

4  Smith  T.  Schwed.  6  Fed.  Rep.  455. 

5  New  Orleans  R.  Co.  ▼.  Crescent  City  R.  Co.,  5  Fed.  Rep.  160. 

6  McLeod  ▼.  Dnncan,  5  McLean,  343;  Hatch  v.  Chicago  R.  I.  k  P.  R. 
Co ,  6  Blatchf .  105. 

§  110  e.  Effect  of  removal.  The  removal  transfers 
the  res  with  the  cause,  as  a  necessary  part  of  the  proceed- 
iogs;^  and  the  fact  that  a  collateral  issue  with  respect  to 
the  res  has  sprung  up  cannot  destroy  the  right  of  re* 
moval.'  So  if  a  receiver  has  been  appointed  in  the  State 
court,  he  may  be  compelled  to  account  in  the  circuit  court 
after  hearing.'  The  removal  does  not  render  a  delivery 
bond  imperative,  nor  change  the  obligations  of  the  sure- 
ties;* nor  is  the  action  of  the  State  court  stayed  pending 
the  decision  of  the  Federal  court  as  to  the  right  of  re- 
moval.^ It  does  not  change  the  nature  of  the  issue,  or  the 
judgment  to  be  rendered.*  If  the  cause  was  at  issue  in 
the  State  court,  no  other  pleadings  are  necessary  in  the 
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circuit  court  ;^  and  if  a  declaration  has  been  filed,  no  new 
declaration  is  needed.^  And  if  complainant  amends  his 
bill,  the  circuit  court  will  not  lose  its  jurisdiction,  al- 
though the  amended  bill  does  not  show  the  jurisdiction.' 
Jurisdiction  of  State  court  ceases  on  removal.  ^^  A  ruling 
of  a  State  court  on  a  demutTcr  is  of  equal  weight  in  the 
Federal  court,  after  the  cause  has  been  removed  thereto.^' 
In  case  4  removed  to  the  Federal  from  a  State  court,  the 
Federal  court  will  not  review  orders  made  by  the  State 
court  prior  to  the  removal,  if  the  State  court  acted  within 
its  jurisdiction.^^  The  Federal  court  may  dispose  of  a 
motion  pending  at  the  time  of  removal  for  the  re-settle- 
ment ot  the  form  of  an  order,  or  dismiss  for  want  of  a 
bond  for  costs,  as  the  State  court  could  have  done.^  After 
a  nonsuit  in  the  Federal  court,  plaintiff  cannot  begin  a 
new  action  in  the  State  court  for  the  same  cause,  and  thus 
avoid  the  operation  of  the  statute  of  limitations.^^  After 
presentation  of  the  petition  and  bond  in  proper  form,  the 
jurisdiction  is  thereupon  changed,  and  subsequent  pro* 
ceedings  in  the  State  court  are  void.^^  The  rightful  juris- 
diction of  the  State  court  comes  to  an  end;^*  and  cannot 
be  restored  by  mere  failure  to  file  a  transcript  of  the  record 
in  the  circuit  court  within  the  time  specified.  ^^  The  State 
court  loses  jurisdictton  upon  the  filing  of  the  petition  for 
removal  upon  the  ground  of  citizenship.  ^^ 

1  Osgood  y.  Chicago,  D.  k  V.  R.  Co..  6  Biss.  333:  Scott  t.  CUoton  &  3. 
R.  Co.,  6  Bis8.  527;  Kern  v.  Huidekoper.  103  U.  8.  486. 

2  Osgood  V.  Chicago,  D.  &  V.  R.  Co..  6 Bias.  330. 

3  Hinckley  v.  G.  C.  &  8.  R.  Co..  12  Ch.  L.  N.  176. 

4  Ramsey  v.  Coolbaugh.  13  Iowa,  164. 

5  Nat.  Union  Bank  t.  Dodge.  11  The  Reporter.  641. 

6  West  ▼.  Aurora  City,  6  Wall.  139;  Partridge  t.  Insurance  Co..  15 
Wall.  573;  Du  Vivier  y.  Hopkins.  416  Mass.  128. 

7  Merch.  k  Manuf.  Nat.  Bank  y.  Wheeler,  13Blatchf.  218. 

8  Bills  y.  New  Orleans,  8t.  L.  k  C.  R.  Co..  13BUtchf.  227:  West  y. 
Smith.  101 U.  8.  263. 

9  Briges  y.  Sperry.  95  U.  S.  401. 

10  Steamship  Co.  y.  Tugman.  106  U.  S.  118;  Dayis  y.  S.  C.  107  U.S.  597. 

11  Dayis  y.  St.  Louis  k  Santa  Fe  Ry.  Co..  35  Fed.  Rep.  786. 

12  Loomis  y.  Carrington,  18  Fed.  Rep.  97. 

13  Milligan  y.  Lalance  &;Orosjean  Manuf.  Co.,  17  Fed.  Rep.  463;  Sutio 
V.  Simpson.  14  Fed.  Rep.  370. 

14  Cox  y.  East  Tennessee,  Virginia,  etc.  R.  Co.,  63  Ga.  446. 
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IB  New  Orleana,  M.  &  T.  E.  Co  v.  Mississippi,  102  U.  S.  135;  Gordon  ▼. 
Longest,  41  U.  S.  VI;  Kanouse  t.  Martin.  56  U.  S.  196:  Kemv.  Huidekoper. 
103  U.  S.  485;  Baltimore  &  O.  R.  Co.  t.  Koontz.  104  U.  8.  5;  Davis  t.  South 
Carolina,  107  U.  8.  597;  Cliesapeake  k  O.  R.  Co.  v.  White,  111  U.  8.  134; 
Home  Life  Ins.  Co.  y.  Dunn,  80  U.  S.  214.  Compare  Southern  Pao.  R.  Co. 
T.  Superior  Court,  63  Cal.  t07. 

16  Vanhom  y.  Litchfield,  70  Iowa,  11;  Brown  y .  Murray,  Nelson  k  Co 
43  Fed.  Rep.  614. 

17  National  Steamship  Co.  v.  Tugman,  106  IT.  8.  118;  Baltimore  &  O. 
R.  Co.  y.  Koontz.  104  U.  S.  5. 

18  Young  y.  Merchants'  Ins.  Co..  90  Fed.  Rep.  273. 

§  111.  Order  for  remand.  —  Whenever 
any  cause  shall  be  removed  from  any  State  court 
into  any  circuit  court  of  the  United  States,  and 
the  circuit  court  shall  decide  that  the  cause  was 
improperly  removed,  and  order  the  same  to  be  re- 
manded to  the  State  court  from  whence  it  came, 
such  remand  shall  be  immediately  carried  into 
execution,  and  no  appeal  or  writ  of  error  from  the 
decision  of  the  circuit  court  so  remanding  such 
cause  shall  be  allowed.  (Clause  6  of  Act  of  March 
3,  1887,  24  U.  S.  Stats.  552;  as  corrected  August 
13,  1888,  25  U.  S.  Stats.  433.) 

§  111  a.  Bemanding  cause— Want  of  juri8dic« 
tion. — The  court  will,  without  formal  motion,  take  notice 
of  a  jurisdictional  matter  which  is  ground  to  remand  the 
cause.  ^  So  if  the  petitii>n  and  affidavit  fail  to  bring  the 
case  within  the  statute,  it  is  the  duty  of  the  circuit  court 
to  remand  it.*''  If  the  case  does  not  substantially  involve 
a  controversy  within  the  jurisdiction  of  the  court,  it  will 
be  the  duty  of  the  court  to  remand  it.'  Where  the  juris- 
diction is  not  clear  as  to  whether  a  party  is  a  necessary 
or  formal  party,  and  there  is  no  controversy  wholly  be- 
tween  citizens  of  different  States  which  can  be  fully 
determined,  the  cause  will  be  remanded.*  If  the  case  is 
not  one  of  Federal  cognizance,  it  may  be  dismissed  or 
remanded  at  any  staee  of  the  proceedings.^  The  Federal 
court  cannot  proceed  unless  it  has  juriMiiction,  whatever 
the  condition  of  the  parties  may  be,*  and  it  must  deter- 
mine for  itself  the  question  of  jurisdiction.^    Where  the 
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jurisdictional  facts  are  contested  the  circuit  court  will  not 
determine  them  on  a  motion  to  remand  the  cause.  ^  The 
cause  will  be  remanded  where  the  proceeding  is  under  a 
local  statute,  and  could  not  be  litigated  in  a  United 
States  court.*  The  objection  to  the  want  of  jurisdiction 
appearing  on  the  iace  of  the  record  must  be  taken  by 
motion  to  remand.^*  The  record,  including  the  petition, 
must  sbow  jurisdiction  in  the  circuit  court,  and  any 
omissiou^^  not  afterward  supplied  is  cause  fur  a  remand; 
but  if  the  proceedings  are  so  amended  as  to  remove  all 
objections,  the  cause  will  nf>t  be  remanded.^'  That  a  suit 
may  be  removed  to,  although  it  could  not  be  originally 
brought  in,  the  Federal  court,  is  not  affected  by  the  pro- 
vision for  the  dismissal  or  remanding  of  suits  not  really 
and  substantially  involving  a  dispute  or  controversy  within 
the  jurisdiction  of  the  circuit  court.  ^'  The  cause  cannot 
be  remanded  on  the  ground  that  it  is  not  sueceptible  of 
decision  after  complainant  files  a  new  bill  in  the  circuit 
court. ^^  A  cause  will  not  be  remanded  to  the  State  court 
on  the  ground  that  certain  parties  are  citizens  of  the  same 
State  with  the  defendant,  wnere  it  does  not  clearly  appear 
that  such  parties  are  necessary  parties;  if  the  matter  is 
doubtful,  even,  the  cause  will  be  retained  without  any 
prejudice  to  a  right  to  make  a  further  showing. ^^  When 
cause  is  removed  on  ground  of  citizenship,  and  an  adverse 
party  moves  to  remand,  denying  averments  as  to  citizen- 
ship, the  burden  is  on  the  party  at  whose  instance  the  suit 
was  removed,  to  establish  the  citizenship  necessary  to 
give  jurisdiction  to  the  United  (States  circuit  court.  ^^ 
The  provision  for  remand,  on  its  appearing  that  the  Fed- 
eral court  has  not  jurisdiction,  applies  only  to  causes 
which  have  been  coUusively  n^moved;  not  to  acise  of 
mere  discovery,  after  trial,  that  the  parties  are  citizens  of 
the  same  State.  ^^  If  on  removal  of  a  cause  from  a  State 
to  a  Federal  court,  it  appears  that  there  is  no  averment 
of  the  diversity  of  citizenship  necessary  to  give  juris- 
diction, the  cause  will  not  be  remanded,  because  it  is  not, 
in  fact,  in  the  Federal  court;  ic  simply  will  be  dismissed ;^^ 
but  if,  after  removal,  upon  plea  in  abatement,  it  appears 
that  the  allegations  as  to  diversity  of  citizene^p  are  un- 
true, the  cause  will  be  remanded.  ^*  Where  there  is  doubt 
as  to  jurisdiction,  the  safer  course  is  to  remand.^ 
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1  Beebe  y.  Cheeney.  5  Fed.  Rep.  38S. 

2  Dennistoun  t.  Draper,  5  Blatchf.  336. 

3  Sterena  y.  Biohardson,  13  The  Beporter,  678:  Railroad  Co.  v. 
MlB8laBippi«  1Q2  U.  S.  135;  Ryan  y.  Young,  20  Alb.  L.  J.  79;  8  The  Re- 
porter, 229. 

4  Eyans  y.  Faxoo.  10  Fed.  Rep.  312. 

5  Dennlstoun  y.  Draper.  5  Blatchf.  336;  Pollard  y.  Dwight,  4  Cranch. 
421;  Wood  y.  Matthews,  2  Blatchf.  370;  Murray  y.  Patrie,  5  Blatchf.  343. 

6  McMurdy  y.  Conn.  O.  L.  Ins.  Ca.  9  Ch.  L.  S.  324;  Young  y.  Andes 
Ins.  Co.,  3  Cent.  L.  J.  719. 

7  Field  y.  Lownsdale,  Deady,  288. 

8  Dennlstoun  y.  Draper.  5  Blatchf.  336;  Hodson  y .  Milward,  3  Grant,  418. 

9  Lehigh  Co.  y.  Central  R.  Co..  4  Week.  N.  187. 

10  Hoyty.  Wright,  4  Fed.  Rep.  168 

11  Traftony.  Nougues,  4  Sawy.  178;  Gold  W.  &  W.Co.  y.  Keyes,  96  U. 
8.199. 

12  Edgertony.  Gilpin.  S.Woods,  277. 

13  Warner  y.  Pennsylyania  R.  Co.,  13  Blatchf.  231. 
II    Carrington  y.  Florida  R.  Co.,  9  Blatchf.  467. 

15  New  York  y.  New  Jersey  Steamboat  Transp.  Co.,  21  Fed.  Rep.  817; 
Collins  y.  Wellington,  31  Fed.  Rep.  244. 

16  Carson  y.  Dunham.  121  V .  S.  421. 

17  Dayies  y.  Lathrop.  21  Blatchf .  C.  Ct.  164. 

18  Merchants'  Bank  y.  Brown.  17  Fed.  Rep.  161. 

19  Rumsey  y.  Call,  28  Fed.  Re?.  769. 

20  Wolff  y.  Archibald,  14  Fed.  Rep.  363. 

§  111  b.  Later  deoisions — ^Want  of  jurisdic* 
tion. — Where  the  amount  in  controversy  does  not  exceed 
92,000,  exclasive  of  interest  and  costs,  the  circuit  court 
has  no  jurisdiction,  and  the  cause  should  be  remanded.  ^ 
Where  the  petition  for  removal  alleflres  that  the  matter  in 
dispute  exceeds  the  value  of  $2,000,  which  allegation  is 
not  controverted  by  special  plea  nor  by  affidavit,  a  motion 
to  remand  to  the  State  court,  for  want  of  Federal  juris- 
diction, must  be  denied.^  It  is  the  duty  of  the  circuit 
court  to  remand  a  cause  which  does  not  involve  a  contro- 
versy properly  within  its  jurisdiction.'  So,  where  the 
jurisdictioQ  is  doubtful,  the  cause  will  be  remanded.^  So 
it  will  remand  the  cause  where  the  only  showing  in  the 
record  is  that  a  Federal  question  may  arise  if  the  evidence 
proves  certain  facts.  ^  Under  section  6  of  the  Act  of 
March  3,  1875,  if  a  Federal  circuit  court,  after  overruling 
a  motion  to  remand  a  cause  to  a  State  court  from  which 
it  had  been  removed  on  the  ground  that  it  involved  a  Fed> 
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era!  question,  disposes  of  the  only  Federal  question  in  the 
case  (e.  g.,  by  sustaining  demurrer  to  plea),  a  second  mo- 
tion to  remand  the  cause  to  a  State  court  is  proper.  ^  A 
motion  based  on  a  denial  of  the  adverse  citizenship  of  the 
parties  raises  an  issue  upon  that  question  which  requires 
adjudication.^  The  allegation  of  citizenship  existing  at 
the  time  the  petition  was  filed  is  not  sufficient.^  It  must 
affirmatively  appear  from  .the  record,  or  it  may  appear 
from  what  appears  in  the  petition  and  record  taken  to- 
gether, that  it  existed  at  the  time  the  action  began,  as 
well  as  when  the  removal  was  applied  for.^  Where  it 
appears  upon  the  face  of  the  affidavit  or  petition  for  re- 
moval of  a  suit  from  a  8tate  court  that  the  suit  has  been 
improperly  removed  into  the  circuit  court,  it  is  the  duty 
of  that  court  at  any  time  to  remand  the  suit  to  the  State 
court.  ^^ 

1  Lazansky  v.  Supreme  Lodge  K.  of  H..  32  Fed.  Rep.  417. 

2  Langdon  y.  Hillaide  Coal  &  I.  Co. .  41  Fed.  Rep.  609. 

3  Ayies  t.  Wiswall.  112  U.  S.  187;  Central  R  Co.  v.  MiUs.  113  IT.  S. 
249;  Gold  Wash.  Co.  ▼.  Keyes.  96  U.  S.  199;  Smith  ▼.  Gieenhow,  109  U.  S. 
669;  Gage  y.  Carraher.  101  U.  S.  25. 

4  Fitzgerald  y.  Missouri  P.  R.  Co.,  45  Fed.  Rep.  812. 

5  State  T.  Chicago,  M.  &  St.  P.  R.  Co.,  33  Fed.  Rep.  391. 

6  Hamblin  t.  Chicago,  B.  &  Q.  R.  Co.,  43  Fed.  Rep.  401. 

7  Cumow  T.  Phoenix  Ins.  Co.,  44  Fed.  Rep.  305. 

8  Steyens  y .  Nichols,  130  U.  S.  230;  Blackwell  ▼.  Lynchbtizg  etc.  R.  Co. . 

107  N.  C.  217. 

9  Hemdon  v.  ^tna  F.  Ids.  Co.  (N.  C),  108  N.  C.  648:  Gibson  v.  Bruce. 

108  U.  S.  561;  Grace  v.  Amer.  Cent.  Ins.  Co..  109  U.  S.  278;  MansEeld  etc. 
R.  Co.  T.  Swan,  111  U.  S.  379;  National  S.  S.  Co.  v.  Tugman,  106  U.  S.  118; 
Akers  t.  Akers,  117  TT.  S.  197;  Hancock  t.  Holbrook.  112  U.  S.  229;  Jackson 
T.  Allen.  132  U.  S.  27:  Houston  etc.  R.  Co.  v.  Shirley.  Ill  U.  S.  358. 

10    Cameron  v.  Hodges.  127  U.  S.  322. 

§  1 1 1  c.  Motion  to  remand. — ^A  motion  to  remand 
will  not  be  entertained,  unless  from  unavoidable  neces- 
sity, to  ascertain  the  appropriate  tribunal  to  hear  and 
determine  the  case;^  and  the  question  of  the  right  to 
remove  cannot  be  raised  on  motion  before  trial,  but  at  the 
trial  it  may.'  A  plaintiff  may  move  to  dismiss,  although 
two  terms  have  elapsed  since  the  filing  of  the  trans- 
cript, if  he  has  not  appeared  and  pleaded.'  The  party 
who  alleges  that  the  removal  has  been  improperly  made 
must  make  such  fact  clearly  appear;^  and  the  admission 
by  an  attorney  of  service  of  a  rule  to  plead  is  an  admission 
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of  the  regularity  of  the  proceeding.^  If  a  case  has  been 
improperly  removed,  the  circuit  court  may  remand  it,' 
although  the  party  seeking  a  removal  has  filed  a  cross-bill 
in  the  circuit  court  against  parties  who  are  all  citizens  of  a 
different  State. ^  So,  also,  if  an  order  for  removal  was 
improperly  made.^  That  the  proceedings  sought  to  be 
removed  are  a  mere  mode  of  execution  and  relief  insep- 
arably connected  with  the  original  judgment,  will  be 
grounds  for  remand;®  but  otherwise,  if  they  coii-titute  an 
mdependent  controversy,  with  new  parties  and  new  liabil- 
ities. ^^  When  a  cause  is  once  removed,  and  there  are  no 
jurisdictional  objections  to  its  remaining,  it  will  not  be 
remanded  for  defects  or  irregularities  that  can  be  remedied, 
or  which  have  not  worked  any  prejudice  to  the  opposite 
party."  Where  the  cause  is  one  of  Federal  cognizance,  the 
right  to  have  it  remanded  because  of  defects  in  \  he  mode  of 
removal  may  be  waived  ;^2  but  there  is  no  waiver  of  the  right 
vhere  the  cause  is  not  really  and  substantially  one  of  Fed- 
ertl  jurisdiction.^*  This  section  did  not  intend  that  the 
suit  should  be  dismissed  or  remanded  on  account  of  irregu- 
larities, provided  it  satisfactorily  appears  that  the  circuit 
court  has  jurisdiction.^'*  If  the  citizenship  of  the  peti- 
tioner is  in  dispute,  the  question  will  not  be  decided  on 
motion  to  remand.'^  Where  there  is  no  allegation  as  to 
the  citizenship  of  the  plaintiff,  the  cause  will  be  re- 
manded;^* or  where  citizenship  is  alleged  in  the  present 
tense;^^  and  the  objection  will  not  be  entertained  if  the 
information  concerning  his  interest  is  vague  or  undefined, 
or  there  is  delay  in  making  the  objection.^®  Where  a 
suit  is  removed  on  account  of  alienage,  it  will  not  be 
remanded  for  the  reason  that  the  alien  subsequently  be- 
came a  citizen.'^  If  the  citizenship  of  petitioner  is  not 
seriously  contested,  the  case  may  be  remanded  on  motion. '-^^^ 
Where  a  minor  .was  a  party,  it  was  held  that  he  was  in- 
capable of  consenting  to  the  removal,  and  the  i  ause  was 
remanded.  ^^  The  motion  to  remand  admits  the  facts  set 
out  in  the  petition, ^^  and  the  truth  of  the  averments  made 
in  the  petition  cannot  then  be  inquired  into.^^  If  the  pe- 
tition and  the  record  state,  as  grounds  of  removal,  facts 
which  are  not  true  as  to  citizenship,  or  value  where  value 
does  not  appear  in  the  pleadings,  issue  may  be  taken  thereon 
by  plea  on  abatement  in  the  circuit  court.  ^^    On  the  de- 
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termination  of  a  State  court  that  the  petition  is  sufficient, 
it  will  be  the  duty  of  the  Federal  court  to  remand  the 
cause.  ^  Where  the  prayer  of  the  petition  did  not  ask  for 
a  removal  of  the  entire  suit  under  the  Act  of  1875,  the 
cause  will  be  remanded.  ^  On  motion  to  remand,  the  pe- 
tition for  the  removal  is  the  basis  of  jurisdiction.^  The 
court  on  motion  to  remand  will  not  inquire  into  the  truth 
of  the  allegation  or  sufficiency  of  the  pleadings,  but  will 
leave  such  matters  to  the  trial  of  the  case.^ 

1  Denniatoun  ▼.  Draper,  5  Blatchf.  336. 

2  Dennistoun  y.  Draper,  5  Bl&tchf.  386. 

3  Price  t.  Sommers,  8  Ch.  L.  N.  290. 

4  Hodson  ▼.  Millward.  3  Grant,  41& 
6    Abranohes  y.  Schell,  4  Blatchf.  256. 

6  Pollard  t.  Dwight.  4  Granch.  421;  Urtetique  v.  D'Arcy.  9  Peters,  692; 
Ins.  Go.  y.  Francia,  11  Wall.  2i0;  Field  ▼.  Lownsdale,  Deady.  288;  Galyin 
y.  BoutweU.  9  Blatchf.  470;  State  y.  Babcock.  4  Wash.  G.  G.  345. 

7  Donahoe  y.  Mariposa  L.  k  M.  Go.,  5  Sawy.  63. 

8  Field  y.  Lownsdale.  Deady,  288. 

9  Buford  y.  Strother,  10  Fed.  Bep.  436:  Boyd  y.  Bradaheet.  10  Fed. 
Rep.  406. 

10  Buford  y.  Strother,  10  Fed.  Rep.  40o. 

11  Dennis  y.  Alachua  Go..  3  Woods.  683. 

12  Price  y.  Sonuners.  8  Gh.  L.  N.  290. 

13  Price  y.  Sommers,  8  Gh.  L.  N.  290. 

14  Osgood  y.  Ghicago  etc.    R.  R.  Go.,  2  Gent.  L.  J.  275;  3  Cent.  L.  J. 
283;  7  Gh.  L.  N.  211.    See  Parker  y.  Qyerman,  18  How.  141. 

15  Heath  y.  Austhi,  12  Blatchf.  320. 

16  Abercrombie  y.  Dupins.  1  Granch,  343;  Wood  y.  Wagnan,  8  Crandv 
9;  Sherman  y.  Windsor  Manuf.  Go.,  11  Fed.  Rep.  852. 

17  Beebe  y.  Gheeney.  5  Fed.  Rep.  388. 

18  Heryey  y.  lUinois  M.  R.  R.  Go.,  12  Ch.  L.  N.  407. 

19  Houser  y.  Clayton,  3  Woods.  273. 

20  Galyin  y.  Boutwell.  9  BUtchf .  470. 

21  Kingsbury  y.  Kingsbury.  3  Biss.  60. 

22  Buttner  y.  Miller,  1  Woods,  620. 

23  Texas  y.  Texas  &  Pac.  R.  R..  3  Woods,  30a 

24  Goal  Co.  y.  BUtchford.  11  WalL  172;  Heath  y.  Austin.  12  Blatchf.  320. 

25  Urtetique  y.  D'Arcy.  9  Peters.  692. 

26  Clark  y.  Ghicago  M.  &  St.  P.  R.  R.  Co..  11  Fed.  Rep.  355;  Sweet  y. 
Same.  11  Fed.  Rep.  355. 

27  Kessinger  y.  Hinkhouse.  27  Fed.  Rep.  883;  McLane  y.  Leioht,  Id.  887. 
23    Hux  y.  Caspar,  31  Fed.  Rep.  499 

§  111  d.  Later  decicdonB  on  motion  to  remand. 
The  motion  to  remand  must  be  made  in  the  circuit  court.  ^ 
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A  motion  to  remand  a  suit  to  the  State  court,  on  the 
ground  that  the  Federal  court  could  not  take  jurisdiction 
of  it,  may  be  made  prior  to  the  first  day  of  the  next  ses- 
sion of  the  court,  when  the  party  removing  it  is  required 
to  file  the  record;  and  the  other  party  may  file  the  record 
for  the  purpose  of  challenging  the  jurisdiction  of  the  Fed- 
eral court.'''  Where,  on  application  by  a  defendant  to 
remove  the  cause  on  the  face  of  the  record,  the  defendant 
is  not  entitled  to  such  removal,  he  will  not  be  permitted 
to  contend  for  a  contrary  decision  of  the  same  point  in  the 
circuit  court,  upon  a  motion  by  plaintiff  to  remand  the 
cause  as  not  being  removable.^  To  give  the  court  juris- 
diction on  a  motion  to  remand  to  the  State  court,  it  must 
clearly  appear  from  the  record  that  the  construction  of 
some  of  the  provisions  of  the  Constitution,  laws  or  treaties 
must  be  met  and  derided  before  the  issues  in  the  particu- 
lar cause  can  be  finally  disposed  of.^  The  plaintiff  does 
not  waive  his  right  to  remand  a  cause  on  the  ground  that 
it  does  not  contain  a  separable  controversy  by  once  obtain- 
ing a  continuance  in  the  Federal  court,  as  the  question  is 
jurisdictional.^  After  disposing  of  the  sole  Federal  ques- 
tion on  demurrer,  a  case  may  be  remanded,  although  be- 
fore disposing  of  the  demurrer  a  motion  to  remand  has 
been  denied.®  Where  the  petition  distinctly  alleges  that 
a  Federal  question  is  raised,  an  answer  filed  after  motion 
to  remand,  setting  out  more  in  detail  the  nature  of  the 
defense,  may  be  considered.^  An  affidavit  cannot  be  con- 
sidered in  determining  the  right  to  remove  a  cause  on  a 
motion  to  remand.  It  must  be  determined  by  the  record 
presented  to  the  State  court.  ^  Where  the  petition  for 
removal  alleges  that  certain  defendants  were  wrongfully 
made  defendants  for  the  purpose  of  preventing  the  removal, 
the  burden  of  proof  to  establish  that  fact,  on  motion  in  the 
circuit  court  to  remand,  is  on  the  petitioner.*  Where  de- 
fendant pleaded  to  the  complaint  in  February,  1887,  and 
filed  a  petition  for  removal  in  May,  under  tho  Federal 
Act  of  March  3,  1887,  the  case  must  be  remanded.  ^^  On 
a  motion  to  remand,  the  court  will  not  anticipate  the  trial 
of  the  case,  and  proceed  to  construe  an  Act  of  Congress 
concerning  which  a  Federal  question  is  presented. ^^  A 
motion  to  remand  because  the  cause  was  assigned  so  as  to 
make  both  parties  citizens  of  one  State  wUl  be  denied 
where  the  action  of  the  State  court  thereon  is  not  shown.  ^^ 
X»STY  Removals.  -34 
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1  BuBhnell  v.  Parker.  37  K.  Y.  State  Bep.  298. 

2  MillB  T.  NeweU.  41  Fed.  Bep.  629. 

3  Beadleston  ▼.  Harpending,  32  Fed.  Bep.  C44. 

4  State  of  Iowa  t.  Chicago.  U,  &  St.  P.  B.  Co.,  33  Fed.  Bep.  391. 

5  Southworth  y.  Beid,  36  Fed.  Bep.  451. 

6  Hamblin  y.  Chicago.  B.  &  Q.  R  Co.,  43  Fed.  Bep.  401. 

7  Kentucky  t.  Louisville  Bridge  Co.,  42  Fed.  Bep.  241. 

8  Camprelle  t.  Balbach.  46  Fed.  Bep.  81. 

9  Plymouth  CodboI.  Gold  Min.  Co.  t.  Amador  &;  Sac.  Canal  Co.,  118 
U.  S.  264. 

10  Manley  t.  Olney,  32  Fed.  Bep.  708. 

11  Lowiy  T.  Chicago,  B.  &  Q.  B.  Co..  46  Fed.  Bep.  83. 

12  Smith  T.  Chicago,  etc.  B.  Co.,  30  Fed.  Bep.  722. 

§  111  e.  Either  party  may  file  record  and 
move  to  remand  cause.— Under  a  rule  of  court  which 
provides  that  either  party  may  cause  a  copy  of  the  record 
to  be  filed,  a  plaintiff  could,  without  leave  of  court,  cause 
such  copy  to  oe  entered  and  move  to  remand  the  cause.  ^ 
A  lapse  of  time  and  the  taking  of  preliminary  proceed- 
ings  after  removal  are  not  a  waiver  of  the  right  to  a  re* 
mand.^  Under  the  Act  of  Congress  of  March  3,  1887, 
providing  that  a  party  shall  file  his  petition  and  bond  in 
the  State  court,  a  filmg  of  the  petition  and  bond  with  the 
clerk  of  the  State  court  is  not  sufiScient,  as  the  court 
itself  has  a  right  to  pass  upon  them,  and  the  cause  will  be 
remanded.'  Where  a  cause  was  removed  on  two  grounds, 
or  two  grounds  for  removal  are  well  stated  in  the  petition, 
the  adverse  party  cannot  have  it  remanded  if  one  good 
ground  appears  of  record.^ 

1  Anderson  v.  Appleton.  32  Fed.  Bep.  855. 

2  Bronson  t.  St.  Croix  Lumber  Co.,  32  Fed.  Bep.  634. 

3  Shedd  t.  Fuller,  36  Fed.  Bep.  609. 

4  Neale  ▼.  Foster.  31  Fed.  Bep.  53. 

§  111  f.  Motion  when  granted. — The  removal  of 
a  cause  to  a  Federal  court  by  a  resident  of  the  State  in 
which  the  action  was  brought,  after  the  passage  of  Act  of 
Congress  of  March  3,  1887,  but  in  ignorance  of  that  act, 
being  improper,  a  motion  to  remand  must  be  granted.^ 
Where  a  non-resident  creditor  of  an  estate  removes  the 
entire  proceeding  it  will  be  remanded,  if  the  administra* 
tor  is  a  resident  of  the  same  State  as  the  widow,  who 
claims  a  year's  support.^    A  defendant  cannot  prevent  a 
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remanding  by  showing  that  he  is  in  reality  plaintiff,  when 
the  parties  are  arranged  according  to  their  legal  interests, 
and  that  another  is  the  real  defendant.^  A  caase  remov- 
able solely  upon  the  ground  of  a  separable  controversy  as 
to  one  defendant,  upon  discontinuance  in  the  circuit  court 
as  to  him  must  be  remanded> 

1  Bank  of  the  Metropolis  y.  Peloubetp  12  N.  J.  L.  J.  344. 

2  McElmnmy  t.  Looznis.  31  Fed.  Rep.  395. 

3  Mayer  v.  Denver.  T.  &  Ft  W.  R.  Oo..  41  Fed.  Rep.  723. 

4  Texas  Transp.  Co.  v.  Seeligson,  122  U.  8.  519. 

§  111  g.  For  failure  to  file  record.— Failure  to 
file  a  record  on  or  before  the  first  day  of  the  next  term 
of  the  Federal  court  does  not  deprive  it  of  juris- 
diction;^ but  if  not  filed  in  time,  and  the  Federal  court 
cannot  cure  the  defect,  the  cause  will  be  remanded.'  In 
opposing  a  motion  for  remanding  a  cause,  the  affidavit 
by  defendant's  attorney  that  a  failure  to  file  the  record 
was  through  inadvertence,  must  state  the  facts,  from 
which  the  court  may  see  that  it  was  through  inadvertence 
or  accident.^  Where  the  case  is  improvident ly  placed 
on  the  docket  of  the  circuit  court,  m  ith  or  without  its 
order,  objections  may  be  made  at  any  time;^  or  if  the 
record  shows  on  its  face  that  the  case  is  not  one  which 
may  be  removed  under  the  stata^-es.^  If  a  defect  or 
omission  in  the  record  can  be  cured  by  certiorari,  such, 
defect  is  no  ground  for  remanding  the  cause.^  In  case  o^ 
non-appearance,  the  circuit  court  may  remand.^  Where 
the  record  is  not  filed  within  the  term  fixed  by  statute, 
remand  is  in  discretion  of  Federal  court.^  Causes  are  not 
necessarily  remanded  for  failure  te  file  record  at  the  first 
term  of  court.  The  court  may  permit  it  to  be  filed  after- 
ward,^ although  not  bound  to  do  so.^<^  In  one  case,  on 
failure  through  neglect  of  counsel  to  transmit  the  record  for 
fifteen  months,  the  cause  was,  on  motion  of  the  other 
party,  remanded  to  the  State  court.^^ 

1  McLean  v.  Chicago.  St.  Paul  etc  R.  Co..  16  Blatchf.  309:  Jackson  v. 
Mutual  Ins.  Co.,  3  Woods.  413;  Hyde  ▼.  Phoenix  Ins.  Co..  2  Dill.  625:  Clip- 
plDger  V.  Missouri  Valley  L.  Ins.  Co..  8  Ch.  L.  K.  116.  See  Kidder  y. 
Featteau.  2  Fed.  Rep.  616. 

2  Cobb  V.  Globe  etc.  Ins.  Co.,  3  Hughes,  452;  Bright  y.  Milwaukee  R. 
Co.,  14  Blatchf.  366;  Broadnax  y.  Eisner.  13  Blatchf  333;  McLean  v.  Sk 
P.  &  C.  R.  Co. ,  20  Alb.  L.  J.  78;  Wilcox  y.  Follett,  10  Ch.  L.  N.  99. 

3  McLean  y.  Chicago  &  St  P.  B.  Ga,  16  Blatchf.  309. 
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4  Gate  y.  Baboock.  4  Wash.  C.  G.  344;  McMordy  t.  Gonn.  G.  L.  Ins. 
Co..9Ch.L.K.324. 

5  Easton  ▼.  Buckar.  1  Marah.'J.  J.  232.  See  Brownell  ▼.  Gordon.  1 
McAIL  2U7. 

6  Dennis  ▼.  Alachua  Go.,  3  Woods,  683;  Gook  y.  Whitney,  3  Woods.  715. 

7  Ward  y.  Arredondo.  1  Paine,  410. 

8  St.  Paal&  Chicago  B.  y.  McLean.  106  U.  S.  212. 

9  Bowell  y.  Hill.  28  Fed.  Bep.  433. 

10  Traders'  Bank  y.  Tallmadge.  20  Blatchf.  G.  Gt.  39. 

11  McGregor  y.Gillis,  30  Fed.  Bep.  388. 

§  111  h.  Sufficiency  of  bond. — ^A  Federal  court 
will  not,  on  motion  to  remand,  enter  upon  inquiry  as  to 
the  snfiiciency  of  the  sureties  on  the  bond;  ^  ana  the  cause 
will  not  be  remanded  on  this  groand; '  nor  because  it  is 
irregular  or  objectionable  in  form.^  A  Federal  couii*  will 
not,  on  motion,  enter  on  the  inquiry  as  to  the  sufficiency 
of  the  sureties  on  a  bond  approved  by  the  State  court.* 
If  the  conditions  in  the  bond  omit  to  provide  for  the  pay- 
ment of  costs,  the  cause  will  be  remanded.^ 

1  Van  Allen  y.  Atchison.  G.  &  P.  B.  Go..  3  Fed.  Bep.  545. 

2  Dennis  y.  Alachua  Go,  S  Woods.  683. 

3  Heryey  y.  HL  M.  B.  Go.,  12  Gh.  L.  N.  407. 

4  Van  Allen  y.  Atchison.  G.  &  P.  R  Go.,  3  Fed.  Bep.  545. 

5  Torrey  y.  Grant  Loco.  Wlcs,  14  Blatchf.  269;  McMurdy  y.  Gonn.  G. 
L.  Ins.  Go.,  9  Gh.  L.  N. 324;  Farmers' L.  &  T.  Co.  y.  C.  P.  &  S  P.  B.  Go..  12 
Gh.  L.  N.  65.  Contra:  Baker  y.  Peterson,  4  Dill.  562;  Dennis  y.  Alachua 
Go.,  3  Woods.  683. 

§  111  i.  Application  too  late. — The  mere  failure 
to  move  to  remand  at  the  same  term  at  which  the  record 
is  filed  will  not  preclude  making  the  objection  at  the 
next  term;  ^  nor  is  a  neglect  till  a  full  term  has  passed  a 
waiver  of  the  right  to  do  so.^  If  the  removal  is  not  ap- 
plied for  in  time,  the  cause  will  be  remanded.  But 
the  objection  must  be  seasonably  made,  or  it  will  be 
deemed  waived.^  And  it  may  be  conclusively  waived 
by  submitting  to  the  jurisdiction  of  the  circuit  court, 
by  taking  testimony,  and  by  delay  for  an  unreasonable 
time  to  object.'  Where  the  application  is  made  too 
late,  the  case  will  not  be  remanded.^  A  delav  of  over 
a  year,  in  the  absence  of  explanation,  held  fatal  to  a 
motion  to  remand  a  case  to  the  State  court,  on  the  ground 
that  the  petition  for  removal  was  not  filed  in  time.* 
Under  the  Acts  of  Congress  of  1875  and  1887,  the  United 
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States  circuit  court  cannot  remand  aca  se  removed  to  it 
from  the  State  court  prior  to  the  term  of  court  in  which 
the  party  takingthe  removal  is  required  to  file  a  copy  of 
the  record.'  Where  no  extension  of  time  had  oeen 
granted  by  any  rule  or  order  of  said  State  court  the  case 
must  be  remanded.^  When  a  case  is  referred  to  the  mas- 
ter, with  directions  to  take  testimony  and  find  the  facts 
and  conclusions  of  law  arising  thereon,  it  is  on  trial;  and 
an  application  under  the  Act  of  Congress  of  March  3, 
1887,  sec.  2,  to  examine  into  the  truth  and  grounds  of  an 
affidavit  for  removal,  comes  too  late  affcer  such  reference.^ 
Where  demurrers  were  heard  and  sustained  in  the  State 
court,  and  plaintiffs  were  given  leave  and  time  to  file 
amended  complaints,  which  they  filed;  to  plaintiffs'  amend- 
ed complaints  defendant  demurred,  and  at  the  same  time 
filed  their  petitions  and  bonds  for  removal  to  this  court; 
the  petitions  and  bonds  were  not  filed  within  the  statutory 
time,  and  must  be  remanded.^*  It  is  not  ground  for 
remanding  a  cause  that  the  transcript  was  received  and 
filed  on  the  last  day  allowed  therefor,  at  a  place  other 
than  where  the  first  term  was  to  be  held;  where  defend- 
ants were  unable  to  get  the  transcript  from  the  State  court 
before  that  day,  and  it  appears  that  all  the  parties  and 
attorneys  reside  in  the  place  where  it  was  filed." 

1  Kauffman  t.  McNutt,  3  Gent.  L.  J.  408;  Kain  ▼.  Texas  Pac.  R.  R. 
Co.,  3  Cent.  L.  J.  12;  Garrington  t.  Florida  K.  Go..  9  Blatchf.  467. 

2  Young  ▼.  Andes  Ins.  Co.,  1  Flippin.  598. 
2    French  ▼.  Hay.  22  Wall.  244. 

4  French  y.  Hay,  22  Wall  244;  Ames  t.  Colorado  Gent.  R.  R.  Co..  9 
Ch.  L.  N.  132;  Young  t.  Andes  Ins.  Co..  3  Cent.  L.  J.  12;  Garrington  t. 
Florida  R.  Co..  9  Blatchf.  467. 

5  Kertlng  y.  Amer.  Oleograph  Co..  10  Fed.  Bep.  17;  Pratt  v.  Albright, 
9  Fed.  Rep.  634. 

9    Miller  t.  Kent.  18  Fed.  Rep.  561. 

7  Kansas  City  &  T.  R.  Co.  t.  Interstate  Lumber  Co..  36  Fed.  Rep.  9. 

8  Wedekind  t.  Southern  Paciac  Ob.,  13  Sawy.  475. 

9  Lookout  Mountain  R.  Co.  ▼.  Houston,  32  Fed.  Rep.  711;  Neal  t. 
Foster,  bl  Fed.  Rep.  63. 

10  Delbanco  ▼.  Singletary.  40  Fed.  Rep.  177. 

11  Henderson  ▼.  Cabell,  43  Fed.  Rep.  257. 

§  111  j.  Effect  of  remand.— On  order  of  the  cir- 
cuit court  remanding  a  cause,  the  jurisdiction  of  the 
State  court,  ipso  /arto,  re-attaches,^  and  if  no  steps  are 
taken  to  reverse  the  judgment  of  the  circuit  court,  the 
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State  court  may  proceed  with  the  cause,*  and  the  State 
appellate  tribunal  cannot  interfere  by  certiorari  to  oust 
the  jurisdiction.'  Where  the  Fcdend  court  declines  to 
take  jurisdiction  and  remand  the  cause,  it  does  not  oper- 
ate as  a  discontinuance,  but  it  is  deemed  to  have  been 
pending  in  the  State  court. ^  If  the  circuit  court  does  not 
obtain  jurisdiction  it  cannot,  on  remanding  the  cause, 
flive  a  judgment  for  costs,  and  order  execution  thereon.^ 
A  second  petition  for  removal  cannot  be  filed  on  the  same 
ground  'when  case  has  been  remanded  by  the  Federal 
court.'  If  on  the  first  removal,  citizenship  is  not  properly 
alleged,  and  the  cause  remanded,  this  is  conclusive  as  to 
this  cause  of  removal,  and  a  second  removal  for  the  same 
cause  cannot  be  had.^ 

1  Thatcher  ▼.  McWilliams.  47  Ga.  306;  60  Ala.  464;  Gennania  F.  Ins. 
Co.  T.  Frandii,  52  Miss.  457. 

2  Thompson  y.  Kendrlcks,  5  Hayw.  115. 

3  Jenkins  t.  Switzer,  33  Leg.  Int.  282. 

4  Germania  F.  Ins.  Co.  r.  Francis.  52  Miss.  457. 
6    Mayor  v.  Cooper,  6  Wall.  247. 

6  8t.  Paul  &  C.  R.  Co.  t.  McLean.  106  U.  S.  212. 

7  Johnson  ▼.  Donovan.  30  Fed.  Rep.  395;  24  Blatchf .  274. 

§  111  k.  No  appeal  from  order  of  circuit  court 
remanding  cause. — Under  the  Act  of  March  3,  1887,  a 
judgment  of  a  Federal  circuit  court  remanding  a  cause  to 
a  Stete  court  on  the  ground  that  the  Federal  court  has  no 
jurisdiction,  is  not  one  which  the  Supreme  Court  can 
review  by  appeal  or  writ  of  error.  ^  Where  a  cause  has 
been  removed  to  the  United  States  circuit  court,  and  that 
court  remands  it  to  the  State  court,  the  question  of  juris- 
diction is  res  judicfitaf  and  cannot  be  inquired  into  in  the 
State  court.  ^  The  proviso  in  section  6  of  the  Act  of 
March  3,  1S87  (24  Stat.  552,  ch.  373),  concerning  the  juris- 
diction over  suits  which  had  been  removed  from  a  State 
court  prior  to  the  passage  of  the  act,  relates  only  to  the 
jurisdiction  of  the  circuit  courts  of  the  United  States,  and 
does  not  confer  upon  the  Supreme  Court  jurisdiction  over 
an  appeal  from  a  judgment  remanding  a  cause  to  a  State 
court;  but  such  jurisdiction  was  expressly  taken  away  by 
the  last  paragraph  of  section  2  of  the  act,  taken  in  connec- 
tion with  the  repeal  of  section  5  of  the  Act  of  March  3, 
1875  (18  Stat.  470).s    The  United  States  Supreme  Court 
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cannot  review,  on  appeal  or  writ  of  error,  the  order  of  a 
circuit  court,  remanding  a  suit  which  had  been  removed 
under  the  Act  of  1887,  and  which  was  begun,  removed 
and  remanded  after  that  act  went  into  effect.^  An 
order  discussing  or  remanding  a  cause  for  want  of 
jurisdiction  is  not  a  final  judgment  in  the  action.  The 
remedy  is  by  mandamus  to  compel  action.^  Under  the 
Act  of  1875,  an  order  of  the  circuit  court  dismiss 
sing  or  remanding  a  cause  removed  from  a  State  court 
was  reviewable  in  the  Supreme  Court.'  But  the  fciupieme 
Court  cannot  take  Jurisdiction  on  appeal  or  writ  of  error 
if  th')  order  to  remand  was  made  while  the  Act  of  March 
3,  1875,  chap.  137  (18  Stat.  470),  was  in  force;  but  the 
writ  of  error  was  not  brought  until  after  that  of  March  3, 
1887,  went  into  effect.  Until  the  Act  of  1875  there  was 
no  such  jurisdiction.^  The  provision  of  that  act  ^viug 
the  jurisdiction  was  repealed  by  the  ^ct  of  1887  without 
any  reservation  as  to  pending  cases,  the  proviso  in  the  re- 
pealing section  having  reference  **only  to  the  jurisdiction 
of  the  circuit  court  and  the  disposition  of  the  suit  on  its 
meri's."^  As  a  consequence  of  this,  the  repeal  operated 
to  take  away  jurisdiction  in  cases  where  the  order  to  re- 
mand had  been  made,  but  no  appeal  or  writ  of  error  taken, 
because  "  if  a  law  conferring  jurisdiction  is  repealed  with- 
out a  reservation  as  to  pending  cases,  all  such  cases  fall 
with  the  law.  "•  A  want  of  jurisdiction  of  a  circuit  court, 
arising;  out  of  a  defect  in  the  allegations  of  citizen- 
ship in  a  cause  removed  from  the  State  court  on  the 
ground  of  citizenship,  cannot  be  cured  by  affidavits  here.  ^® 
A  judgment  of  the  circuit  court  remanding  a  cause  to  the 
State  court  is  final  and  conclusive,  under  the  Act  of  Aug. 
13,  1888,  and  has  the  effect  of  taking  away  the  remedy  by 
mandamus  to  compel  the  former  court  to  take  jurisdiction, 
as  well  as  that  of  appeal  and  writ  of  error.  ^^  A  Federal 
court  not  having  obtained  jurisdiction  of  a  cause  upon  the 
first  attempt  to  remove  it,  its  order  remanding  the  cause 
is  no  bar  to  a  subsequent  removal  on  the  same  transcript.  ^^ 

1  Gurnee  v.  Patrick  Co.,  137  U.  S.  141;  followed  in  Blrdseye  v.  Shaefler, 
140TT.  S.117. 

2  Bodley  v.  Emporia  Nat.  Bank,  38  Kan.  69. 

3  Wilkinson  t.  Nebraska.  123  U.  S.  286;  Whelan  ▼.  New  York  etc.  B. 
Co.  (Ohio).  35  Fed.  Rep.  849. 

4  Morey  v.  Lockhart,  123  U.  S.  56;  Sherman  v.  Grinnell,  123  U.  S.  679. 
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5  Chicago  &  A.  R.  U.  Ck>.  t.  WIswall,  90  V.  S.  507;  Knickerbocker  Ins. 
Co.  T.  Gouuitock,  83  U.  8.  256;  Kiohmund  etc.  B.  Co.  ▼.  TLouion,  m 
U.  8. 45. 

6  Hoadley  v.  San  Frandsoo.  94  IT.  8. 4:  Ayers  t.  Chicago,  101  IT.  S.  184^ 
Babbitt  t.  Clark.  103  U.  8.  606;  Edrington  t.  Jefferson.  Ill  U.  S.  770;  Han- 
cock ▼.  Holbrook.  112  U.  8.  229;  Mansfield  C.  &  L.  M.  R.  Co.  ▼.  Swan.  Ill 
U.  8.  379:  Thayer  t.  Life  Asso.  of  America.  112  U.  8.  717. 

7  Chica«o&A.B.Co.T.Wiowal[,90U.  8.23  Waa  507. 

8  Wilkinson  T.Nebraska.  123  TT.  8.286. 

9  Baltimore  k  F.  B.  Co.  t.  Grant.  98  U.  8. 398. 401. 

10  Cameron  t.  Hodges.  127  U.  8.  322. 

11  Ex  parte  Pennsylvania  Co.,  137  U.  8.  610. 

12  Freeman  v.  Butler.  39  Fed.  Bep.  1. 

§  111  1.  Costs  on  remanding  stiit.— One  who  has 
removed  a  cause  to  a  Federal  court  without  right  to  do  so 
must  pay  all  cousequent  costs  on  remanding.  ^ 

1   Bank  of  Metropolis  v.  Peloubet,  12  N.  J.  L.  J.  344. 

§  111  m.  Cause  when  not  remanded. — A  cause 
will  not  be  remanded  on  the  ground  that  there  is  ample 
remedy  at  law  and  the  suit  was  brought  in  equity  where  a 
suit  in  equity  was  necessary;  or  where  the  pleadings  could 
be  reformed  and  the  cause  transformed  into  an  action  at 
law,  or  where  the  bill  would  be  dismissed  rather  than  the 
cause  remanded.^  When  a  proper  bond  and  petition  for 
removal  have  been  filed  in  the  State  court,  the  omission  to 
ask  the  State  court  to  act  on  the  petition  is  no  ground 
for  remanding  the  cause.  ^  Where  a  cause  is  once 
removed  from  a  State  court  to  a  Federal  court,  and 
there  are  no  jur  sdictional  objections  to  its  remaining 
there,  the  facts,  that  a  defendant  has  signed  the  removal 
bond  as  surety,  aud  that  the  other  surety  had  no 
authority  to  sign,  are  not,  where  the  bond  is  other- 
wise ample,  sufficient  grounds  for  remanding  the  suit.^ 
The  cause  will  not  be  remanded  after  removal  because  ot 
a  preliminary  injunction  staying  the  proceedings  of  the 
State  court,  granted  in  another  State  court. ^  Where  the 
Federal  court  has  the  same  power  as  the  State  court  to 
appoint  a  receiver  in  an  action  brought  by  a  voluntary 
assignee  agaiast  a  non-resident  creditor,  it  will  retain  the 
cause.  ^  A  cause  cannot  be  remanded  merely  on  consenl; 
of  the  parties.*  A  plea  to  the  jurisdiction  by  a  foreign 
corporation,  on  the  ground  that  the  cause  could  be  tried, 
with  greater  convenience  in  the  court  of  its  own  State^ 
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should  be  overruled.''  A  citizen  of  Connecticut  sues  in  a 
State  court  of  Connecticut  an  action  of  assumpsit  against 
several  non-residents  and  the  borough  of  Danbury,  a  mu- 
nicipal corporation  of  Connecticut.  A  motion  to  remand 
will  be  denied  where  it  appears  that  the  corporation  is  in 
fact  a  sham  defendant,  though  not  made  so  for  fraudulent 
purposes.® 

1  Bacon  ▼.  Felt.  38  Fed.  Rep.  870. 

2  Brown  v.  NelBon,  43  Fed.  Bep.  614. 

5  Chambers  ▼.  McDougal.  42  Fed.  Rep.  694. 

4  Hunt  y.  Fisher,  29  Fed.  Rep.  801. 

6  Judah  T.  Iowa  Barb  Wire  Co.,  32  Fed.  Rep.  561. 
t  Lawtonv.  Blitch.30Fed.  Rep.  641. 

7  Spies  ▼.  Chicago  &  E.  I.  R.  Co..  32  Fed.  Rep.  713. 

8  Collins  T.  Wellington,  31  Fed.  Rep  214. 

§  111  n.    When  St  ate  court  retains  jurisdiction. 

' — The  removing  party  is  not  left  remediless  by  a  remand, 
since  the  removing  order  did  not  absolutely  take  away  the 
SState  court's  jurisdiction,  but  merely  held  it  in  abeyance 
while  the  cause  was  in  the  circuit  court,  and  the  State 
court  is  now  bound  to  resume  it.  ^  Although  courts  of  the 
United  States  may  dismiss  or  remand  a  cause,  where  a 
colorable  assignment  has  been  made,  yet  they  cannot  take 
jurisdiction  because  a  colorable  assignment  has  been  made 
to  prevent  a  removal.  Protection  to  the  defendant  can 
be  civen  only  by  the  State  courts.'  Where  a  case  is  not 
in  ukct  removable,  the  State  court  will  retain  jurisdiction 
even  without  an  order  of  remand.'  The  removal  of  an 
action  against  several  will  not  be  a  bar  to  an  action  in  the 
State  court  for  the  same  cause  against  one  of  the  defend- 
ants; both  causes  may  continue  to  judgment.*  A  case 
may  be  remanded  after  a  hearing  and  tinal  decree,  if  the 
order  to  remand  is  made  before  the  close  of  the  term, 
although  an  answer  had  been  tiled  in  the  circuit  court  ^ 

1  Birds^e  v.  Schaeffer,  37  Fed.  Rep.  82L 

2  Leather  Mfts.  Nat.  Bank  ▼.  Cooper,  120  IT.  S.  778. 

5  Dunn  t.  Burlington  etc.  R.  Co..  35  Minn.  73. 

4  Oneida  Co.  Bank  ▼.  Otis,  101  N.  T.  173. 

5  AyresY.  WiswaU.  112U.  S.  187. 

§  1 1 2.     I>tsinissal9  i^lien* — That  if,  in  any 
suit  commenced  in  a  circuit  court,  or  removed  from 
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a  State  court  to  a  circuit  court  of  the  United 
States,  it  shall  appear  to  the  satisfaction  of  said 
circuit  court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of 
said  circuit  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  coUusively  made  or  joined, 
either  as  plaintiffs  or  defendants,  for  the  purpose 
of  creating  a  case  cognizable  or  removable  under 
this  act;  the  said  circuit  court  shall  proceed  no 
farther  therein,  but  shall  dismiss  the  suit  or  re- 
mand it  to  the  court  from  which  it  was  removed, 
as  justice  may  require,  and  shall  make  such  order 
as  to  costs  as  shall  be  just.  (Act  of  March  3, 
1875,  sec.  5.] 

The  last  clause  of  this  section,  relating  to  appeals  from 
an  order  dismissing  or  remanding  a  cause,  repealed  by 
sec.  6  of  the  Act  of  1887,  24  U.  S.  Stats,  652;  as  cor- 
rected Aug.  13,  1888,  25  U.  S.  Stats.  433. 

§  112  a.  Duty  of  court  to  dismiss  cause. —It  is 
the  duty  of  the  circuit  court  to  dismiss  a  suit,  if  it  ap- 

{)ear8,  at  any  time  after  it  is  brought  and  before  it  is  final- 
y  disposed  of,  that  it  does  not  involve  a  controversy  of 
which  it  may  take  cognizance.^  If  the  case  is  not  one  of 
Federal  cognizance,  it  may  be  dismissed  or  remanded  at 
any  stage  of  the  proceedings.'  Where  counsel  do  not 
take  the  objection  that  the  case  was  removed  after  the 
term  at  which  it  could  have  been  first  tried  in  the  State 
court,  as  required  by  the  Act  of  Congress  of  1875,  it  is 
the  duty  of  the  court  to  take  such  objection.^  Although 
the  averment  as  to  citizenship  may  be  sufficient,  yet,  if  it 
appear  that  that  averment  is  untrue,  it  is  the  duty  of  the 
circuit  court  to  dismiss  the  suit.*  The  court  will,  on  its 
own  motion,  take  the  objection  of  the  want  of  jurisdic- 
tion in  the  circuit  court,  especially  as  regards  citizenship.^ 
The  petition  for  the  removal  will  be  dSmissed,  when  it 
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does  not  show  that  all  the  plaintiffs  are  citizens  of  the  State 
in  which  the  suit  is  brought.*  A  suit  will  not  be  dismissed  as 
to  a  resident  defendant  because  it  is  as  to  a  co-defendant 
who  pleads  the  privilege  of  non  residence  in  the  district.^ 
Under  the  Act  of  1887,  a  suit  brought  involving  a  Fed- 
eral question  must  be  dismissed  as  to  such  defendants  as 
are  non-residents,  the  jurisdiction  depending  on  adverae 
citizenship.^  That  the  parties  are  non-residents,  and  the 
cause  of  action  ori^ated  beyond  the  limits  of  the  State, 
justifies  the  court  in  refusing  to  entertain  jurisdiction,  al- 
though the  action  is  tranbitory.*  Acceptance  of  service 
does  not  prevent  a  defendant  from  moving  to  dismiss  the 
suit  because  brought  in  a  district  in  which  he  does  not 
reside.  ^0  Under  the  Acts  of  1875  and  1887,  where  it  ap- 
pears even  in  an  action  of  tort  that  a  verdict  of  $2,000 
would  be  excessive,  the  suit  should  be  dismissed.  ^^  A 
suit  which  involves  no  controversy  within  its  jurisdiction 
should  Dot  be  dismissed  unless  the  facts  appearing  of  rec- 
ord create  a  legal  certainty.  ^^ 

1  Morris  ▼.  Gilmer.  129  U.  S .  315;  Shreveport  t.  Cole,  129  U.  S.  36. 

2  Dennlstoun  v.  Draper.  5  Blaichf.  336;  Pollard  t.  Dwight.  8  U.  S. 
421;  Wood  t.  Matthews.  2  Blatchf.  370;  Murray  r.  Patri.  5  Blatchf.  343. 

3  Keeney  t.  Boberts.  39  Fed.  Rep.  629. 

4  Anderson  v.  Watt,  138  U.  S.  694;  Nashua  &  L.  B.  Corp.  v.  Boston  k 
L.  B.  Corp.  13d  TJ.  8.  35 J;  Cameron  t.  Hodges,  127  U.  S.  322. 

6   Hilton  T.  Dickinson.  108  U.  S.  165;  Morgan  t.  Gay.  86  U.  S.  81;  Cam- 
eron T.  Hodges.  127  U.  B  322. 

6  Pike  T.  Floyd,  42  Fed.  Bep.  247;  Thomson  t.  East  Tennessee  etc.  B. 
Co..  38  Fed.  Bep.  67a 

7  Bensinger  S.  A.  C.  Begfster  Co.  t.  National  Cash  Register  Co.,  42 
Fed.  Bep.  81. 

8  United  States  Express  Co.  ▼.  Allen,  39  Fed.  Bep.  712. 

9  Morris  ▼.  Missouri  P.  B.  Co..  73  Tex.  17. 

10  United  States  v.  Loughrey.  43  Fed.  Bep.  449. 

11  Maxwell  ▼.  Atchison  etc.  B.  Co..  34  Fed.  Bep.  283. 

12  Deputron  v.  Young,  134  U.  S.  241. 

§  112  b.  Dismissal  for  want  of  jurisdiction.— 
Lack  of  jurisdiction  of  the  State  court  from  which  a  cause 
was  removed  is  ground  for  dismissing  the  suit  in  the 
Federal  court. ^  It  may  bo  dismissed  on  motion.'  That 
the  removal  was  had  on  application  of  defendant  is  im- 
material.'   Lack  of  jurisdiction  of  a  drcait  court  of  the 
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United  States  may  be  brought  to  its  attention  by  affidavits 
or  depositions  taken  in  the  cause.  ^    Where  a  writ  of  re- 

E levin  was  inadvertently  issued,  the  power  of  the  court  is 
mi  ted  to  dismissing  the  writ.^  If  averments  making  a 
case  arisinff  under  the  Constitution,  laws,  or  treaties  of 
the  United  States  appear  to  be  immaterial  the  circuit 
court  acquires  no  jurisdiction.*  If  the  pleadings  and  evi- 
dence together  show  that  the  defendants  are  citizens  of 
the  Unit^  States  and  reside  in  the  sense  of  having  their 
domicile  in  the  state  of  vi  hich  plaintiit's  are  citizens,  the 
suit  must  be  dismissed  for  lack  of  jurisdiction.^  The 
i?  ederal  court  caimot  proceed  unless  it  has  jurisdiction, 
whatever  the  condition  of  the  parties  may  be;^  and  it 
must  determine  for  itself  the  question  of  jurisdiction.^ 
Under  section  5  of  the  Act  of  March  3,  1875  (18  Stat. 
470),  the  United  States  Supreme  Court  will  take  notice  of 
want  of  jurisdiction  in  the  circuit  court,  although  the 
point  has  not  been  formally  raised  either  in  the  circuit 
court  or  in  the  Supreme  Court.  ^  A  court  will  give  effect 
to  the  objection  of  non-service  of  proce.  s,  sua  sponte,  with- 
out even  suggestion.  ^^  Where  a  court  has  no  jurisdiction, 
it  has  no  power  to  do  anything  but  to  strike  the  case 
from  the  docket;  and  an  award  of  costs  and  execution  is 
void;^'  it  cannot  make  any  order  in  the  cause  except  to 
dismiss  the  suit,  but  may  set  aside  orders  made  before 
the  want  of  jurisdiction  was  discovered.^'  All  further 
proceedings  are  void,  and  afford  no  justification,  and  may 
be  rejected  when  collaterally  drawn  in  question.^^ 

1  Bentlif  ▼.  London  &  C.  Finance  Corp.,  44  Fed.  Rep.  667. 

2  Connor  ▼.  Yicksburg  etc.  R.  Co.,  36  Fed.  Bep.  273;  BoflB  (N.  Y.)  38 
Fed.  Bep.  U>1. 

3  Ferguson  t.  Boss.  38  Fed.  B^.  161. 

4  Morris  ▼.  Gilmer.  129  U.  S.  315. 

5  Burdett  t.  Doty,  38  Fed.  Bep.  491. 

6  Boblnson  t.  Anderson,  121 U.  S.  622. 

7  Anderson  ▼.  Watt,  138  U.  S.  694. 

8  McMurdy  t.  Conn.  Gen.  L.  Ins.  Co  .  6  Ins.  L.  J.  666;  9  Chic.  L.  N 
324;  Young  ▼.  Andes  Ins.  Co.,  1  Flippln,  6u9 

9  Field  t.  Lownsdale,  Deady,  288. 

10    Graves  ▼.  Corbin,  132  U.  8. 571;  Hilton  v.  Dickinson.  108  IJ.  S.  165: 
Morgan  T.  Gay.  86  U.  S.  8L 

U   Lewis  T.Oodo.  SO  U.&  466. 
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12  NaahTille  ▼.  Cooper.  73  V.  S.  247. 

13  New  OrleanB  &  B.  S.  MaU  Co.  ▼.  Fernandez.  79  U.  S.  130. 

14  Thompson  t.  Tolmie.  2  Peters.  157;  Rose  ▼.  Himely,  4  Cranch,  241 
GrifELtL  ▼.  Frazier,  8  Cranch.  9. 

§  112  c.  Dismissal  for  collusion,  and  fraud.— 
A  suit  for  the  benefit  of  a  county,  and  against  citizens  of 
the  State,  brought  in  the  name  of  an  alien,  so  as  to  create 
a  case  cognizable,  must  be  dismissed  as  collusive.  ^  A 
deed  for  a  nominal  consideration  for  the  purpose  of  pro- 
moting a  suit  was  held  collusive.^  To  justify  a  dismissal 
on  the  ground  that  a  note  was  transferred  to  give  juris- 
diction, it  must  appear  that  the  object  was  to  create  a 
case  cognizable  by  such  court.'  Where  a  party  having  no 
substantial  controversy  with  a  complainant  is  made  a  de- 
fendant for  the  express  purpose  of  creating  a  case  cogniz- 
able by  the  Federal  court,  it  will  be  dismissed.''  The 
tranfers  from  the  real  party  in  interest  being  colorable 
merely,  the  suit  shoula  be  dismissed  the  actual  plain- 
tiff and  the  defendant  being  both  residents  of  Maine. ^ 
It  may  be  a  good  defense  to  an  action  in  a  State  court  to 
show  that  a  colorable  assignment  has  been  made  to  de- 
prive the  United  States  court  of  jurisdiction,  but  relief  to 
the  defendant  can  come  only  in  a  State  court.*  Where  it 
is  not  expressly  alleged  as  required  by  Equity  Bule  94 
that  **  The  suit  is  not  a  collusive  one  to  confer  on  a  court 
of  the  United  States  jurisdiction  of  a  case  of  which  it 
would  not  otherwise  nave  cognizance,"  the  suit  must  be 
dismissed.^  If  removal  to  another  State  be  for  the  pur- 
pose of  committing  a  fraud  upon  the  law,  the  court  must 
pronounce  that  his  removal  was  not  with  a  honajide  in- 
tention of  changing  his  domicile.^  It  is  only  when  the 
court  can  plainly  see  that  its  jurisdiction  is  being  fraudu- 
lently invoked  that  it  will  deny  an  amendment  increasing 
the  ad  damnum-  or  dismiss  the  cause.  *  V\  here  defendants 
other  than  the  one  holding  the  legal  title  seek  similar  re- 
lief by  cross-bill,  the  suit  will  not  be  dismissed,  on  the 
ground  that  they  have  been  collusively  made  defendants.  ^^ 

1    Cashman  t.  Amador  Canal  etc,  Co.,  118  U.  S.  58. 

3   LitUev.  Giles.  118  U.S  696. 

3  Lanier  y.Kash.  121 U.  8.404. 

4  Bands  v.  Indianapolis  D.  &  S.  R.  Co.,  22  Ohio  L.  J.  199. 

5  Norton  t.  European  &  N.  A.  Ry.,  32  Fed.  Rep.  865. 

Duty  Rkmovalb.— 3S. 
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6  Oakley  t.  Qoodnow.  118  IT.  S.  43;  ProTident  SaT.  L.  Assur.  Society 
T.  Ford.  114  U.  8.  835;  Canon  t  Dunham,  121  U.  8.  421;  Leather  Bianu- 
fKtaren'  Nat.  Bank  t.  Cooper.  120  U.  8.  778. 

7  Quincy  t.  Steel.  120  U.  S  211. 

8  Morris  T.  GUmer.  129  U.  S.  315. 

8   I>aTiB  Y.  Kansas  City  etc.  R.  Co..  32  Fed.  Bep.  861 
10  BeldlngT.  Gaines.  37  Fed.  Rep.  817. 


PEEOEDElsTTS. 


PETITION  AND  BOND. 

[Under  Act  of  1875,  reported  in  Bemoval  Cases,  100  U.  S.  463.] 

In  the  Circuit  Court  of  Delaware  County y  Iowa. 

Thb  Delawabe  Bailboad  Construction  Go.  vs.  Lewis 
H.  Mbteb  and  William  Dennison,  Truetees. 

Now  come  your  petitioners,  Lewis  H.  Meyer  and  Wm. 
Dennison,  trustees,  and  state : 

That  the  Delaware  Kailroad  Construction  Company 
and  all  persons  who  have  come  in  as  intervenors  in  the 
above-entitled  cause  are  citizens  of  the  State  of  Iowa; 
that  Lewis  H.  Meyer  is  a  citizen  of  the  State  of  New 
York,  and  William  Dennison  a  citizen  of  the  State  of  Ohio. 

That  they  have  reason  to  believe  and  do  believe  that 
from  prejudice  ur  local  influence  they  will  not  be  able  to 
secure  justice,  by  reason  of  such  prejudice  or  local  influ- 
ence. 

That  said  cause  can  be  fully  and  finally  determined 
in  the  United  States  circuit  court  for  the  district  of  Ohio. 

That  the  amount  in  controversy  in  said  cause  amounts 
to  more  than  the  sum  of  five  hundred  dollars,  exclusive 
of  costs,  and  they  make  and  file  in  this  court  a  bond,  with 
good  and  sufficient  security,  for  their  entering  in  such 
circuit  court,  on  the  first  day  of  its  next  session,  a  copy  of 
the  records  in  said  suit,  and  for  paying  all  costs  that  may 
be  awarded  by  said  circuit  court,  if  said  court  shall  hold 
that  said  suit  shall  be  wrongfully  or  improperly  trans- 
ferred thereto,  and  also  for  the  appearing  and  entering 
special  bail  in  such  suit,  if  special  bail  was  originally  re* 
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quisite  therein  ;  and  they  pray  of  said  court  to  accept  said 
petition  and  bond,  and  order  the  transfer  of  the  said  cause 
to  the  said  circuit  court  of  the  United  States.  , 

This  petition  was  not  signed  or  sworn  to,  but  was  ao- 
companied  by  a  bond,  as  follows : 

In  the  Circuit  Court  of  Delaware  County,  lotoa. 

Know  all  men  by  these  presents,  that  we,  Lewis  H. 
Meyer  and  William  Dennison,  principals,  and  John  E. 
Henry  and  Charles  Whitaker,  as  sureties,  are  held  and 
firmly  bound  unto  the  Delaware  Railroad  Construction 
Company,  and  all  other  persons  whom  it  may  concern,  in 
the  penal  sam  of  one  thousand  dollars,  to  which  payment 
we  bind  ourselves  and  each  of  us  by  these  presents. 
Given  under  our  hands  this  fifteenth  day  of  May,  1875. 

The  conditions  of  this  obligation  are  these:  The  said 
Lewis  H.  Meyer  and  William  Dennison  have  applied  to 
the  circuit  court  of  said  county  to  remove  a  certain  cause 
pending  in  said  court,  wherein  the  Delaware  Bailroad 
Construction  Company  are  plaintiffs,  and  the  said  Lewis 
H.  Meyer,  trustee,  successor  to  John  Edgar  Thompson, 
and  William  Dennison,  trustees,  and  many  others  are  de- 
fendants, from  the  said  circuit  court  to  the  circuit  court 
of  the  United  States  for  the  district  of  Iowa: 

Now  if  said  Meyer  and  Dennison  shall  enter  in  the 

said  circuit  court  of  the  United  States  for  the  district  of 

Iowa,  on  the  first  day  of  the  next  term  thereof,  a  copy  of 

the  record  of  said  suit,  and  shall  pay  all  the  costs  that 

may  accrue  or  be  awarded  by  said  circuit  court  if  it  shall 

hold  that  said  suit  was  wrongfully  or  improperly  removed 

thereto,  and  shall  also  appear  and  enter  special  bail  in 

said  circuit  court  in  said  suit  if  special  bail  was  originally 

required  therein,  then   this   obligation   shall   be   void; 

otherwise,  in  full  force. 

William  Dennison  and  L.  H.  Meteb,  Tru9tee$, 

By  Gbant  &  Smith,  Their  AtVys. 
G.  Whitakeb, 

John  E.  Hbn&t,  Sureties. 


i 
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BuBKB  v8.  Flood. 

(Beported  6  Sawy.  230.) 

PETITION. 

[Under  first  clause  of  sec.  2,  Stats.  1875.] 

In  the  Dittrict  CouH  of  the  Twelfth  Jxidicidt  District  of  the 
State  of  California,  in  and  for  the  City  and  County  of 
San  Francisco. 

John  H.  Bubke,  Plaintiff,  vs»  James  G.  Flood,  John 
W.  Mackat,  James  G.  Faib,  Pacipio  Wood,  Lumber, 
AND  Flume  Company,  and  the  Consolidated  Yiboinia 
Mining  Company,  Defendants. 

To  the  Honorable  the  Twelfth  District  Court  of  the  State  of 

California : 

Your  petitioners,  James  C.  Flood,  John  W.  Mackay, 
James  6.  Fair,  Pacific  Wood,  Lumber,  and  Flume  Com- 
pany, and  the  Consolidated  Virginia  Mining  Company, 
,  respectfully  show  that  they  are  the  defendants  in  the 
above-entitled  action,  which  was  commenced  on  the 
day  of  October,  1878,  and  is  now  pending  in  the  said 
•court,  and  that  at  the  time  of  the  commencement  of  said 
action,  the  plaintiff,  and  also  James  C.  Flood,  the  Pacific 
Wood,  Lumber,  and  Flume  Company,  and  the  Consoli- 
dated Virginia  Mining  Company,  three  of  the  defendants 
named,  were  and  still  are,  each  and  all  of  them,  citizens 
and  residents  of  the  State  of  California;  and  the  defend- 
ants John  W.  Mackay  and  James  G.  Fair  were  then  and 
still  are  citizens  and  residents  of  the  State  of  Nevada. 

Your  petitioners  further  state  that  in  the  complaint  in 
said  action  it  is  alleged  that  the  plaintiff  is  a  stockholder 
in  the  Consolidated  Virginia  Mining  Company,  defendant, 
and  that  the  defendants  James  C.  Flood,  John  W. 
Mackay,  and  James  G.  Fair  were  formerly  directors  in 
the  said  corporation,  and  while  acting  in  such  capacity 
were  guilty  of  various  breaches  of  trust  in  making  illegal 
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contracts  on  behalf  of  the  corporation,  for  their  own  profit 
and  advantage,  and  in  wrongfully  using  and  dealing  with 
the  corporate  property,  for  their  own  private  benefit;  and 
that  the  Pacific  Wood,  Lumber,  and  Flume  Company,  de- 
fendant, was  at  the  time  a  corporation  controlled  by  the 
said  three  defendants  last  named,  and  colluding  and  co- 
operating with  them  and  each  of  them  in  the  acts  consti* 
tuting  the  alleged  breaches  of  trust;  and  the  relief  sought 
Is  a  recovery  by  the  Consolidated  Virginia  Mining  Com- 
pany, defendant,  against  said  other  defendants,  of  the 
damages  alleged  to  have  been  sustained  by  said  Consoli- 
dated Virginia  Mining  Company,  by  reason  of  the  alleged 
wrongful  acts  and  breaches  of  trust  charged  in  the  com- 
plaint. 

Your  petitionees  further  state  that  the  matter  in  dispute 
in  said  action  exceeds  the  sum  of  five  hundred  dollars, 
exclusive  of  costs;  that  all  of  the  defendants  have  ap- 
peared therein;  but  that  the  same  has  not  been  tried,  nor 
has  any  answer  been  filed  therein  by  any  of  the  defend- 
ants, but  the  same  is  now  pending  on  demurrer  to  the 
complaint. 

Your  petitioners  further  aver  that  the  said  suit  is  one  in 
which  there  can  be  a  final  determination  of  the  contro- 
versy so  far  as  concerns  the  said  John  W.  Mackay  and 
James  G.  Fair,  without  the  presence  of  either  of  the  other 
defendants  as  parties  in  the  cause,  the  Consolidated  Vir- 
ginia Mining  Company,  named  as  defendant,  being  in 
fact  only  nominally  a  defendant,  against  whom  no  relief 
is  sought,  and  whose  interest  in  the  controversy,  so  far  as 
any  exists,  is  identical  with  that  of  the  plaintiff. 

Your  petitioners  further  aver  that  the  controversy  in 
said  suit,  so  far  as  it  respects  said  John  W.  Mackay  and 
James  G.  Fair,  is  wholly  between  citizens  of  different 
States,  and  can  be  fully  determined  as  between  them. 

Your  petitioners  desire  to  remove  the  said  suit  into  the 
circuit  court  of  the  United  States  for  the  District  of  Cali- 
fornia, in  pursuance  to  the  Acts  of  Congress  in  that  behalf 
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provided  and  herewith  offer  their  bond  executed  by 

of  as  surety  in  the  penal  sum  of  two  thou- 

sand dollars,  conditioned  as  by  said  acts  of  Congress  re* 
quired. 

Your  petitioners  therefore  pray  that  the  said  bond  may 
be  accepted  as  good  and  sufftcient,  according  to  the  said 
Act  of  Congress,  and  that  the  said  suit  may  be  removed 
into  the  next  circuit  court  of  the  United  States  in  and 
for  the  District  of  California,  pursuant  to  the  Acts  of  Con- 
gress in  such  case  made  and  provided,  and  that  no  further 
proceedings  may  be  had  therein.  In  this  court ;  and  your 
petitioners  will  ever  pray,  etc. 

McAllisters  &  Beroin, 
AtU/8  and  Solicitors  for  Petitioners. 

State  op  California.,  J 

City  and  County  of  San  Francisco.  J 

John  W.  Mackay,  being  duly  sworn,  says  that  the  facts 

stated  in  the  foregoing  petition  are  true. 

J.  Mackay. 

Subscribed  and  sworn  to  before  me,  this  10th  day  of 
May,  1879. 

[seal.]  Holland  Smith,  Notary  Public. 

Another  petition  (under  Bev.  Stats,  sec.  639,  second 
Bubd.)  was  filed  in  this  case  by  two  of  the  foregoing  de- 
fendants who  were  non-residents,  differing  from  the  above 
petition  only  in  the  following  phrases : 

Your  petitioners,  John  W.  Mackay  and  James  G.  Fair, 
respectfully  show  that  they  are  two  of  the  defendants  in 
the  above-entitled  action. 

And  each  of  your  petitioners  was  then  and  still  is  a 
citizen  and  resident  of  the  State  of  Nevada. 

Tlmt  the  defendant  James  C.  Flood  and  your  petitioners 
were  formerly  directors. 

Your  petitioners  further  aver  that  the  said  suit  is  one  in 
which  there  can  be  a  final  determination  of  the  contro- 
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▼ersy,  so  far  as  concerns  both  and  each  of  your  petitioners, 
without  the  presence,  etc. 

Your  petitioners  further  aver  that  the  controversy  in 
said  court,  so  far  as  it  respects  your  petitioners,  is  wholly 
between  citizens  of  different  States,  and  can  be  fully 
determined  as  between  them.  Your  petitioners  desire  to 
remove  the  said  suit,  in  so  far  as  concerns  both  and  each 
of  them,  into  the  circuit  court. 

BOND. 

Know  all  men  by  these  presents,  that  we,  John  W. 
Mackay  as  principal,  and  Cornelius  O'Connor,  of  the 
city  of  San  Francisco,  as  surety,  are  hereby  held  and 
firmly  bound  unto  John  H.  Burke,  in  the  penal  sum  of 
two  thousand  ($2,000)  dollars,  lawful  money  of  the  United 
States,  for  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves  jointly  and  severally  firmly  by 
these  presents. 

The  condition  of  this  obligation  is  such  that  if  the 
defendants  hereinafter  named  shall  enter  and  file  or 
cause  to  be  entered  and  filed  in  the  next  circuit  court  of 
the  United  States  in  and  for  the  District  of  California,  on 
the  first  day  of  its  session,  copies  of  all  process,  plead- 
ings, depositions,  testimony,  and  other  proceedings  in  a 
certain  suit  or  action  now  pending  in  the  District  Court 
of  the  Twelfth  Judicial  District  in  and  for  the  city  and 
county  of  San  Francisco,  State  of  California,  in  which 
John  H.  Burke  is  plaintiff,  and  James  C.  Flood,  John  W. 
Mackay,  James  G.  Fair,  Pacific  Wood,  Lumber,  and 
Flume  Company,  and  the  Consolidated  Virginia  Mining 
Company  are  defendants;  and  shall  do  such  other  appro- 
priate acts  as  by  the  Acts  of  Congress  in  that  behalf  are 
required  to  be  done  upon  the  removal  of  such  suit  from 
said  State  court  into  the  said  United  States  court—then 
this  obligation  to  be  void  ;  otherwise  of  force. 

Dated  May  10th.  1879. 

J.   MACKAr, 

C.  O'Connor. 
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State  op  California,  J 

City  and  County  op  San  Francisco.  J  ®^' 

I,  Cornelius  O'Connor,  of  said  county,  the  surety 
named  in  the  foregoing  bond,  being  duly  sworn,  do 
depose  and  say  that  I  am  a  resident  of  the  State  of  Cali- 
fornia, and  a  property  holder  therein,  and  am  worth  the 
sum  of  four  thousand  dollars  over  and  above  my  just 
debts  and  liabilities,  and  exclusive  of  property  by  law 
exempt  from  execution,  and  that  I  have  property  in  the 
State  of  California  liable  to  execution  of  the  value  of 

more  than  four  thousand  dollars. 

C.  O'Connor. 

Subscribed  and  sworn  to  before  me  this  10th  day  of 

May.  1879. 

Holland  Smith, 

[sBAL.]  Notary  Public, 

ORDER  TRANSFERRING  CAUSE. 

In  the  District  Court  of  the  Seventeenth  Judicial  District  of 
the  State  of  Calif ornia  in  and  for  the  City  and  County  of 
San  Francisco. 

John  S.  Burke,  Plaintiffs  vs.  James  C.  Flood,  John 
W.  Mackay,  Jambs  G.  Fair,  Pacific  Wood,  Lumber, 
AND  Flume  Company,  and  Consolidated  Virginia 
Mining  Company,  Defendants, 

A  petition  having  been  filed  by  all  the  defendants  in 
this  cause  on  the  12th  day  of  May,  1879,  praying  for  the 
removal  thereof  into  the  circuit  court  of  the  United  States, 
Ninth  Circuit,  in  and  for  the  District  of  California,  pursu- 
ant to  the  statutes  of  the  United  States  in  such  cases 
made  and  provided,  and  the  said  petitioner  having  also 
made  and  iiled  with  said  petition  a  bond,  with  good  and 
sufficient  surety,  for  their  entering  in  said  circuit  court  on 
the  first  day  of  its  then  next  session,  a  copy  of  the  record 
in  this  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  the  said  circuit  court,  if  said  circuit  court  shall  hold 
that  their  suit  was  wrongfully  or  improperly  removed 
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thereby.  Now,  on  motion  of  McAllister  Sc  Bergin,  at- 
torneys for  all  the  defendants  herein,  it  is  hereby  ordered 
that  this  court  accepts  the  said  bond  and  surety  offered 
by  the  petitioner  (the  defendants),  and  that  this  cause  be 
wholly  removed  and  transferred  for  trial,  or  further  or 
other  proceedings,  into  the  said  circuit  court  of  the  United 
States,  Ninth  Circuit,  in  and  for  the  District  of  California. 

Dated  June  2nd,  1879. 

S.  B.  McKejb, 

District  Judge  of  the  Third  Judicial  District  of  the  State 

of  California,  and  acting  Judge  of  the  District  Court  of 

the  Twelfth  Judicial  District  of  the  State  of  California, 

in  and  for  the  city  and  county  of  San  Francisco. 

NOTICE. 

In  tJis  Circuit  Court  of  the  United  States  for  the  District  of 

California,  Ninth  Circuit. 

Joss  H.  B(7itKE,  Complainant^  vs.  James  C.  Flood,  John 
W.  Mack  AY,  James  G.  Faik,  Pacific  Mill  and  Min- 
ing Company,  and  Consolidated  Virginla  Mining 
Company,  Defendants.    No.  2,145. 

Please  take  notice  that  on  29th  day  of  July,  1879,  the 
plaintiff  will  move  the  court,  at  the  opening  thereof  on 
that  day,  or  as  soon  thereafter  as  counsel  cap  be  heard,  to 
remand  said  cause  to  the  Twelfth  District  Court,  from 
whence  it  came,  on  the  ground  that  the  said  circuit  court 
has  no  jurisdiction  in  the  action,  neither  of  the  subject- 
matter  thereof,  nor  of  the  defendants  therein,  nor  of  any 
of  them. 

Said  motion  will  be  based  on  the  papers  on  tile  in  the 

cause. 

July  24th,  1879. 

s.  w.  holliday, 

John  Tbehanb, 

Attorneys  for  Plaintiff. 

To  Messrs.  McAllister  &  Bekgin,  D^endants^  Attor 
neys. 
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ORDBB  REMANDING  CAUSE. 

John  H.   Bitbkb  bt  al.  vs.  Jambs  C.  Flood  bt  al. 

No.  2,144. 

This  cause,  coming  on  this  day  for  further  argument 
npon  the  motion  to  remand  this  cause  to  the  district  court 
of  the  Twelfth  Judicial  District,  S.  W.  Holliday,  Esq., 
appearing  on  behalf  of  said  motion  and  complainants,  and 
Curtis  J.  Hillyer,  Esq.,  on  behalf  of  the  defendants  and 
against  said  motion,  was  argued  and  submitted  to  the 
court  for  consideration  and  decision ;  and  the  same  having 
been  duly  considered,  it  is  ordered  that  said  motion  be 
and  the  same  hereby  is  granted,  and  the  cause  is  hereby 
remanded  to  the  Superior  Court  of  the  city  and  county  of 
San  Francisco.  On  motion  of  Hall  McAllister,  Esq.,  on 
behalf  of  defendants,  it  is  ordered  that  a  stay  of  proceed- 
ings herein  be  granted  for  the  period  of  twenty-four 
hours. 

Jan.  14th,  1880. 

CUMMINGS  VS.   AnDBRSON. 

[Resident  vs.  Non-resident.] 

PETITION  AND  ORDER  REMOVING  CAUSE. 

In  the  Superior  Court  of  the  City  and  County  of  San  Fran^ 
Cisco,  State  of  California,  Department  6. 

Danibl  Cummings,  Plaintiff,  vs.  John  Anderson,   De- 

fendant.    No.  5,022. 

The  petition  of  John  Anderson,  the  above-named  de- 
fendant, shows  to  the  court  as  follows : 

That  the  above  suit  was  begun  against  your  petitioner 
John  Anderson,  in  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  State  of  California,  by  the  filing 
of  a  complaint  and  the  service  of  a  summons  and  copy  of 
the  complaint  therein,  on  the  26th  day  of  August,  1881. 
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That  your  petitioner  has  not  yet  filed  his  answer,  bat 
that,  as  to  your  petitioner,  said  cause  is  now  pending. 
That  said  cause  has  not  been  tried,  and  that  this  is  the 
first  term  of  said  Superior  Court  at  which  tlie  same  could 
by  any  probability  be  tried. 

That  at  the  time  said  suit  was  begun,  and  at  the  present 
time,  the  plaintiff  was  and  is  a  citizen  and  resident  of  the 
State  of  California,  and  the  defendant  John  Anderson 
was  and  is  a  citizen  and  resident  of  the  State  of  New  York. 

That  the  matters  in  dispute  in  said  suit,  and  for  which 
said  suit  is  brought,  exceed  the  sum  of  fire  hundred 
($500)  dollars,  exclusive  of  costs. 

And  the  defendant  hereby  offers  John  Rosenfeld  and 
B.  Speier,  of  the  city  and  county  of  San  Francisco,  State  of 
California,  as  sureties  for  his  entering  in  the  circuit  court 
of  the  United  States  for  the  district  wherein  said  suit  is 
pending,  on  the  first  day  of  the  next  session  of  said  court, 
or  before,  a  copy  of  the  record  in  said  suit,  and  for  paying 
all  costs  that  may  be  awarded  by  said  circuit  court,  if  said 
court  should  hold  that  said  suit  was  wrongfully  or  im- 
properly removed  thereto;  and  also  for  his  appearing  and 
entering  special  bail  in  such  suit,  if  special  bail  was 
originally  requisite  therein;  and  for  his  complying  in  all 
respects  with  the  provisions,  in  the  premises,  of  the  Act  of 
Congress  of  the  United  States,  passed  March  3rd,  1875, 
entitled,  "  An  Act  to  determine  the  jurisdiction  of  circuit 
courts  of  the  United  States,  and  to  regulate  the  removal 
of  causes  from  State  courts,  and  for  other  purposes." 

Wherefore  defendant  prays  this  honorable  court  that 
said  case  be  removed  into  the  circuit  court  of  the  United 
States,  Ninth  Circuit,  District  of  California,  and  that  this 
court  proceed  no  farther  in  the  premises. 

John  Andebson. 

W.  H;  L.  Barnbs, 

Attorney  for  D^endant* 
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State  of  California,  j 

City  and  County  of  San  Fbancisco.  |  ®^- 

John  Anderson^  being  duly  sworn,  deposes  and  says  that 

he  is  the  above-named  petitioner  in  the  above-entitled  ao* 

tion;  that  he  has  read  the  foregoing  petition  subscribed  by 

him,  and  knows  the  contents  thereof,  and  that  the  same  is 

true  of  his  own  knowledge,  except  as  to  the  matters  therein 

stated  on  information  and  belief,  and  as  to  those  matters 

that  he  believes  it  to  be  true. 

John  Anderson. 

Subscribed  and  sworn  to  before  me  this  29th  day  of 

August,  1881. 

William  Harney, 

[seal.]  Notary  Public. 

UNDERTAKING. 

Know  all  men  by  these  presents,  that  I,  John  Anderson, 
a  citizen  and  resident  of  the  State  of  New  York,  as  prin- 
cipal, and  John  Bosenfeld  of  the  city  and  county  of  San 
Francisco,  State  of  California,  and  B.  Speier  of  the  same 
place,  as  sureties,  are  jointly  and  severally  held  and 
firmly  bound  unto  Daniel  Cummings  of  the  city  and 
county  of  San  Francisco,  State  of  California,  in  the  sum 
of  five  hundred  ($500)  dollars,  for  which  well  and  truly  to 
be  paid  unto  the  said  Daniel  Cummings,  his  heirs,  exec- 
utors, administrators,  and  assigns,  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors,  and  assigns, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
this  29tli  day  of  August,  A.  D.  1881. 

The  condition  of  this  obligation  is  such  that  if  the  said 
John  Anderson,  defendant  in  a  suit  now  pending  in  the 
Superior  Court  of  the  city  and  county  of  San  Francisco, 
State  of  California,  shall  enter  in  the  circuit  court  of  the 
United  States  for  the  Ninth  Circuit,  District  of  California, 
on  the  first  day  of  the  next  session  thereof,  a  copy  of  the 
record  in  said  suit;  and  shall  pay  all  costs  that  maybe 
awarded  by  said  circuit  court,  if  said  court  shall  hold  that 
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said  salt  was  wrongfully  and  improperly  removed  thereto; 
and  shall  also  then  appear  and  enter  special  bail  in  said 
suit,  if  special  bail  be  requisite  therein  ;  and  shall  enter 
appearance  of  said  John  Anderson  in  said  court — ^then  this 
obligation  to  be  void;  and  otherwise  to  remain  in  full 
force  and  effect. 

In  witness  whereof  the  said  obligors  have  hereunto  set 
their  hands  and  seals  this  29th  day  of  August,  A.  D.  1881. 

John  Andbbson.  [seal.] 
John  Rosenfelj>.  [seal.] 
B.  Speieb.  [seal.] 

State  of  Galifobnia,  { 

City  and  CouNTr  of  San  Fbancisco.  J  ^** 

On  the  fourteenth  day  of  October,  A.  D.  one  thousand 
eight  hundred  and  eighty-one,  before  me,  William  Har- 
ney, a  notary  public  in  and  for  said  city  and  county, 
residing  therein,  duly  commissioned  and  sworn,  person- 
ally appeared  John  Rosenfeld  and  B.  Speier,  known  to 
me  to  be  the  persons  described  in,  whose  names  are  sub- 
scribed to,  and  who  executed  the  within  instrument,  and 
they  duly  acknowledged  to  me  that  tbey  executed  the 
same. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  at  my  office,  in  the  city  and  county 
of  San  Francisco,  the  day  and  year  last  above  written* 

William  Habnst, 
[seal.]  Notary  Public, 

ORDER  OF  REMOVAL. 

In  the  Superior  Court  of  the  City  and  County  of  San  Fran^ 
ciacOj  State  of  Caiifornia,  Department  6. 

Daniel  CuMMiNas,  Plaintiff,  vs,  John  Andbbson,  D^end" 

ant.    No.  5,022; 

On  the  pleadings  and  proceedings  herein,  and  on  the 
petition  and  bond  filed  herein  by  the  defendant  John 
Anderson,  under  the  provisions  of  an  Act  of  the  Congress 
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of  the  United  States,  passed  March  3rd,  1875,  entitled, 
"An  Act  to  determine  the  jurisdiction  of  circuit  courts  of 
the  United  States,  and  to  regulate  the  removal  of  causes 
from  State  courts,  and  for  other  purposes,"  and  on  motion 
of  W.  H.  L.  Barnes,  Esq.,*  of  counsel  for  defendant,  it  is 
ordered  that  the  security  offered  by  the  said  defendant 
John  Anderson  be  approved,  and  that  the  State  court 
proceed  no  farther  in  this  cause,  and  that  this  cause  be 
removed  into  the  circuit  court  of  the  United  States  for  the 
Ninth  Circuit,  State  of  California. 
Dated  this  17th  day  of  October,  1881. 

M.  A.  Edmunds,  Judge. 

NOnCB   OF   PILING  TBANSCRIPT   OF   RECORD. 

In  t?ie  Circuit  Court  of  the  United  States  for  the  Ninth  Cir* 

cuit.  District  of  California. 

Daniel  Cummings,  Plaintiff,  vs.  John  Anderson,  De- 

fendant. 

To  Mbssbs.  D.  Scjllivan  and  W.  Q.  HoiiMSS,  Attorneys 

for  Plaintiff. 

Dear  Sir— You.  will  please  take  notice  that  on  the  17th 

day  of  October,  A.  D.  1881,  by  an  order  of  the  Superior 

Court  of  the  city  and  county  of  San  Francisco,  State  of 

California,  this  cause  was  duly  transferred  to  the  circuit 

court  of  the  United  States  for  the  Ninth  Circuit,  District 

of  California,  and  that  on  the  Ist  day  of  November,  A.  D. 

1881,  a  transcript  of  the  record  in  said  case  was  filed  in 

said  circuit  court. 

Yours,  etc., 

W.  H.  L.  Babnbs,  DefHsAtVy. 

San  Fbangisco,  November  2nd,  1881. 
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Ralston  vs.  Sharon. 

CBesident  plaintiff  vs.  non-resident  defendant  and  resident  defeadanl 
wlio  has  disclaimed  all  interest  In  the  action.} 

PETITION  TO  REMOVE  CAUSE,   UNDERTAKINa 

AND  ORDER. 

In  the  Superior  Court  of  the  City  and  County  of  San  Franr 

Cisco,  State  of  California. 

Lizzie  F.  Ralston,  Plaintiff  vs.  William  Sharon  and 
Alexander  D.  Sharon,  Defendants. 

The  petition  of  William  Sharon,  one  of  the  above-named 
defendants,  shows  to  the  court  as  follows: 

That  the  above  suit  was  begun  against  your  petitioner) 
William  Sharon  and  Alexander  D.  Sharon,  in  the  Superior 
Court  of  the  city  and  county  of  San  Francisco,  State  of 
California,  by  the  filing  of  a  complaint  and  the  service  of 
a  summons  and  copy  of  the  complaint  therein,  on  the 
11th  day  of  October,  1880.  That  the  defendant  Alexander 
D.  Sharon  filed  his  answer  in  said  cause  on  the  twenty- 
fourth  day  of  November,  1880.  That  your  petitioner  has 
not  yet  filed  his  answer;  but  that,  as  to  your  petitioner, 
said  cause  is  now  pending  on  his  motion  to  strike  out 
portions  of  the  complaint  herein ;  that  said  cause  has  not 
been  tried,  and  that  this  is  the  first  term  of  said  Superior 
Court  at  which  the  same  could  by  any  probability  be  tried. 

That  at  the  time  said  suit  was  begun,  and  at  the  present 
time,  the  plaintiff  was  and  is  a  citizen  and  resident  of  the 
State  of  California,  and  the  defendant  William  Sharon 
was  and  is  a  citizen  and  resident  of  the  State  of  Nevada; 
and  that  the  said  defendant  Alexander  D.  Sharon  waa 
and  is  a  citizen  and  resident  of  the  State  of  California. . 

That  the  matters  in  dispute  in  said  suit,  and  for  which 
said  suit  is  brought,  exceeds  the  sum  of  five  hundred  dol- 
lars, exclusive  of  costs.  That  the  defendant  Alexander 
D.  Sharon  has  no  interest  in  said  action  or  the  matters  In 
dispute  therein,  or  in  any  of  the  property  therein  men- 
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tioned,  and  has  filed  his  answer  disclaiming  any  interest 
of  any  name  or  nature  in  the  same,  or  in  the  property 
described  therein,  and  the  same  is  wholly  and  solely  the 
property  of  the  defendant  William  Sharon. 

And  the  defendant  hereby  offers  James  H.  Dobinson 
and  Bobert  F.  Morrow,  of  the  city  and  county  of  San 
Francisco,  State  of  California,  as  sureties  for  his  entering 
in  the  circuit  court  of  the  United  States  for  the  district 
wherein  said  suit  Is  pending,  on  the  first  day  of  the  next 
session  of  said  court,  or  before,  a  copy  of  the  record  in 
the  said  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  said  circuit  court,  if  said  court  should  hold  that  said 
suit  was  wrongfully  or  improperly  removed  thereto,  and 
also  for  his  appearing  and  entering  special  bail  in  such 
suit,  if  special  bail  was  originally  requisite  therein ;  and 
for  his  complying  in  all  respects  with  the  provisions,  in 
the  premises,  of  the  Act  of  Congress  of  the  United  States, 
passed  March  Srd,  1875,  entitled,  *'An  Act  to  determine 
the  jurisdiction  of  circuit  courts  of  the  United  States,  and 
to  regulate  the  removal  of  causes  from  State  courts,  and 
for  other  purposes.*' 

Wherefore,  defendants  pray  this  honorable  court  that 
said  case  be  removed  into  the  circuit  court  of  the  United 
States,  Ninth  Circuit,  District  of  California,  and  that  this 
court  proceed  no  farther  in  the  premises. 

Wm.  Shabok. 
Lloyd,  Newlands,  &  Wood, 

Atty*$forD^H  Wm.  Sharon. 

State  of  Califobnia,  j 

CiTT  AND  County  of  San  Francisco.  )  ®*' 

William  Sharon,  being  duly  sworn,  deposes  and  says 
that  he  is  the  above-named  petitioner,  and  one  of  the  de-. 
fendants  in  the  above-entitled  action;  that  he  has  read 
the  foregoing  petition  subscribed  by  him,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated  on. 
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information  and  belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true. 

Wm.  Shabok. 

Subscribed  and  sworn  to  before  me,  this  24th  day  of 

November,  A.  D.  1880. 

John  J.  Monb, 

Court  Commis9ioner  of  the  city  and  county  of  San  Francisco, 

Indorsed.    Filed  November  24th,  1880. 

Wm.  a.  Stuart,  Clerk. 
By  M.  H.  "Weed,  Deputy  Clerk, 

UNDERTAKING  ON  REMOVAL  OF  CAUSE. 

Know  all  men  by  these  presents,  that  I,  William  Sharon, 
a  citizen  of  the  State  of  Nevada,  as  principal,  and  James 
H.  Dobinson,  of  the  city  and  county  of  San  Francisco, 
State  of  California,  and  Robert  F.  Morrow,  of  the  same 
place,  as  sureties,  are  jointly  and  severally  held  and 
firmly  bound  unto  Lizzie  F.  Ralston,  of  the  city  and 
county  of  San  Francisco,  State  of  California,  in  the  sum 
of  five  hundred  (S500)  dollars,  for  which  well  and  truly  to 
be  paid  unto  the  said  Lizzie  F.  Ralston,  her  heirs,  ex- 
ecutors, administrators,  and  assigns,  we  bind  ourselves, 
our  heirs,  executors,  administrators,  successors,  and  as- 
signs, firmly  by  these  presents,  sealed  with  our  seals,  and 
dated  this  18th  day  of  November,  A.  D.  1880. 

The  condition  of  this  obligation  is  such  that  if  the  said 
William  Sharon,  one  of  the  defendants  in  a  suit  now 
pending  in  the  Superior  Court  of  the  city  and  county  of 
San  Francisco,  State  of  California,  shall  enter  in  the  cir- 
cuit court  of  the  United  States  for  the  Ninth  Circuit, 
District  of  California,  on  the  first  day  of  the  next  session 
thereof,  a  copy  of  the  record  in  said  suit,  and  shall  pay 
all  costs  that  may  be  awarded  by  said  circuit  court,  if 
said  court  shall  hold  that  said  suit  was  wrongfully  and 
improperly  removed  thereto ;  and  shall  also  then  appear 
and  enter  special  bail  in  said  suit,  if  special  bail  be  re- 
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quisite  therein;  and  shall  enter  appearance  of  said  Wil- 
liam Sharon  in  said  court— then  this  obligation  to  be  void; 
and  otherwise  to  remain  in  fall  force  and  effect. 

In  witness  whereof  the  said  obligoTs  have  hereunto  set 
their  hands  and  seals  this  18th  day  of  November,  A.  D. 

1880. 

William  Sharon.        [seal.] 

Jas.  H.  Dobinson.      [sbal.] 

B.  F.  Morrow.  [seal.] 

Indorsed.    Filed  November  24th,  1880. 

William  A.  Stuart,  Clerk. 
By  M.  H.  Weed,  Deputy  Clerk. 

ORDER  OF  COURT. 

In  the  Superior  Court,  City  and  County  of  San  Francisco^ 

State  of  California. 

Lizzie  F.  Ralston,  Plaintiff,  vs.  William  Sharon  and 
Alexander  D.  Sharon,  Defendants. 

On  the  pleadings  and  proceedings  herein,  and  on  the 

petition  and  bond  filed  herein  by  the  defendant  William 

Sharon,  ander  the  provisions  of  an  Act  of  the  Congress  of 

the  United  States,  passed  March  3rd,  1875,  entitled,  "An 

Act  to  determine  the  jurisdiction  of  circuit  courts  of  the 

United  States,  and  to  regulate  the  removal  of  causes  from 

State  courts,  and  for  other  purposes/'  and  on  motion  of 

W.  H.  L.  Barnes,  Esq.,  of  counsel  for  defendants,  it  is 

ordered  that  the  security  offered  by  the  said  defendant 

William  Sharon  be  approved,  and  that  the  State  court 

proceed  no  farther  in  this  cause,  and  that  this  cause  be 

removed  into  the  circuit  court  of  the  United  States  for  the 

Ninth  Circuit,  State  of  California. 

J.  F.  Sullivan,  Judge. 
November  24th,  1880. 

Indorsed.    Filed  November  24th,  1880. 

William  A.  Stuart,  Clerk. 
By  M.  H.  Weed,  Deputy  Clerk. 
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MooBB  i)8.  Menzibs. 

[Citizens  v».  Aliens.] 

PETITION  FOR  REMOVAL. 

In  the  Superior  Court  in  and  for  the  County  of  Marin,  State 

of  California, 

Wa&ben  Dutton  and  A.  D.  Moore,  Plaintiffs^  vs.  Jaues 
D.  Walker,  Thoiias  Menzies,  and  Henry  D.  Harp 
RisoN,  Defendants,    No.  236. 

The  petition  of  James  D.  Walker,  one  of  the  above- 
named  defendants,  shows  to  the  court  as  follows: 

That  the  above  suit  was  begun  against  your  petitioners, 
James  D.  Walker,  Thomas  Meozies,  and  Henry  D.  Har- 
rison, in  the  Superior  Court  of  the  county  of  Marin,  State  of 
California,  by  the  filiug  of  a  complaint,  and  the  service  of 
a  summons  and  a  copy  of  the  complaint  herein  on  the 
defendants. 

That  your  petitioners  have  not  yet  filed  their  answer, 
but  that,  as  to  your  petitioners,  said  cause  is  now  pend- 
ing, that  said  cause  has  not  been  tried,  and  that  this  is 
the  first  term  of  said  Superior  Court  at  which  the  same 
could  by  any  probability  be  tried. 

That  at  the  time  said  suit  was  begun,  and  at  the  present 
time,  the  plaintiffs  are  citizens  and  residents  of  the  State 
of  California,  and  the  defendants  are  aliens  and  subjects 
of  the  United  Kingdom  of  Great  Britain  and  Ireland;  the 
said  defendant  James  D.  Walker  being  a  resident  of  the' 
county  of  Marin,  and  the  said  Thomas  Menzies  and 
Henry  D.  Harrison  residents  of  the  county  of  Alameda, 
State  of  Carifornia. 

That  the  matters  in  dispute  in  said  suit,  and  for  which 
said  suit  is  brought,  exceeds  the  sum  of  five  hundred 
(500)  dollars,  exclusive  of  costs. 

And  these  defendants  hereby  offer  J.  A.  Jones  and  F. 
F..  Catton,  of  the  city  and  county  of  San  Francisco,  State 
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of  California,  as  sureties  for  their  entering  in  the  circuit 
court  of  the  United  States  for  the  district  wherein  said 
suit  is  pending,  on  the  first  day  of  the  next  session  of  said 
court,  or  before,  a  copy  of  the  record  in  said  suit,  and  for 
paying  all  costs  that  may  be  awarded  by  said  circuit 
court,  if  said  court  should  hold  that  said  suit  was  wrong- 
fully or  improperly  removed  thereto;  and  also  for  their 
appearing  and  entering  special  bail  in  such  suit,  if  special 
bail  was  originally  requisite  therein;  and  for  their  com- 
plying in  all  respects  with  the  provisions  in  the  premises 
of  the  Act  of  Congress  of  the  United  States,  passed  March 
drd,  1875,  entitled,  ''An  Act  to  determine  the  jurisdiction 
of  circuit  courts  of  the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  courts,  and  for  other  pur- 
poses." 

Wherefore  defendants  pray  this  honorable  court  that 
said  case  be  removed  into  the  circuit  court  of  the  United 
States,  Ninth  Circuit,  District  of  California,  and  that  this 
court  proceed  no  farther  in  the  premises. 

Jas.  D.  Walker. 
W.  H.  L.  Barnes, 

Attorney  for  D^endanU. 

State  of  California,  { 

City  and  County  of  San  Francisoo.  t  ®®* 

James  D.  Walker,  being  duly  sworn,  deposes  and  says 

that  he  is  the  above-named  petitioner,  and  one  of  the  de* 

f endants  in  the  above-entitled  action ;  that  he  has  read 

the  foregoing  petition  subscribed  by  him,  and  knows  the 

contents  thereof,  and  that  the  same  is  true  of  his  own 

knowledge,  except  as  to  the  matters  therein  stated  on  in« 

formation  and  belief,  and  as  to  those  matters  that  he 

believes  it  to  be  true. 

Jas.  D.  Walker. 

Subscribed  and  sworn  to  before  me  this  18th  day  of 

February,  A.  D.  1882. 

Geo.  T.  Knox, 

[seal.]  Notary  Public, 
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ORDER  OF  REMOVAL. 

In  the  Superior  Court  in  and  for  the  County  of  Marin,  State 

of  California. 

Wassbn  Dutton  and  A.  D.  Moobb,  Plaintiffs,  vs.  Jambs 
D.  Waxkbb,  Thomas  Menzies,  and  Henbt  D.  Hab- 
BISON,  Defendants.    No.  236. 

On  the  pleadings  and  proceedings  herein,  and  on  the 
petition  and  bond  filed  herein  by  the  defendants  in  the 
above-entitled  action  under  the  provisions  of  an  Act  of 
the  Congress  of  the  United  States,  passed  March  3rd,  1875, 
entitled,  '*  An  Act  to  determine  the  jurisdiction  of  circuit 
courts  of  the  United  States,  and  to  regulate  the  removal 
of  causes  from  State  courts,  and  for  other  purposes,*'  and 
on  motion  of  W.  H.  L.  Barnes,  Esq.,  of  counsel  for  de- 
fendants, it  is  ordered  that  the  security  offered  by  the 
said  defendants  James  D.  Walker,  Thomas  Menzies,  and 
Henry  D.  Harrison  be  approved,  and  that  thp»  State  court 
proceed  no  farther  in  the  cause,  and  that  this  cause  be 
removed  into  the  circuit  court  of  the  United  States  for  the 
Ninth  Circuit,  State  of  California. 

Dated  this  14th  day  of  March,  1882. 

Thos.  J.  Bowers, 

Sup,  Judge, 

UNDERTAKING. 

Know  all  men  by  these  presents,  that  I,  James  D. 
Walker,  as  principal,  and  J.  A.  Jones  of  the  city  and 
county  of  San  Francisco,  State  of  California,  and  F.  R. 
Catton  of  the  same  place,  as  sureties,  are  jointly  and  sev- 
erally  held  and  firmly  bound  unto  William  Dutton  and 
A.  D.  Moore,  of  the  city  and  county  of  San  Francisco, 
State  of  California,  in  the  sum  of  five  hundred  ($500) 
dollars,  for  which  well  and  truly  to  be  paid  unto  the  said 
William  Dutton  and  A.  D.  Moore,  their  heirs,  executors, 
administrators,  and  assigns,  we  bind  ourselves,  our  heirs. 
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executors,  administrators,  successors,  and  assigns  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of  Feb- 
ruary, A.  D.  1882. 

The  condition  of  this  obligation  is  such  that  if  the  said 
James  D.  Walker,  Thomas  Menzies,  and  Henry  D.  Har- 
rison, defendants  in  a  suit  now  pending  in  the  Superior 
Court  of  the  county  of  Marin,  State'  of  California,  shall 
enter  in  the  circuit  court  of  the  United  States  for  the 
Ninth  Circuit,  District  of  California,  on  the  first  day  of 
the  next  session  thereof,  a  copy  of  the  record  in  said  suit; 
and  shall  pay  all  costs  that  may  be  awarded  by  said  cir- 
cuit court,  if  said  court  shall  hold  that  said  suit  was 
wrongfully  and  improperly  removed  thereto;  and  shall 
also  then  appear  and  enter  special  bail  in  said  suit,  if 
special  bail  be  requisite  therein;  and  shall  enter  appear- 
ance of  said  James  D.  Walker,  Thomas  Menzies,  and 
Henry  D.  Harrison  in  said  court — then  this  obligation  to 
be  void;  and  otherwise  to  remain  in  full  force  and  effect. 

In  witness  whereof  the  said  obligors  have  hereunto  set 

their  hands  and  seals  this  eighteenth  day  of  February, 

A.  D.  1882. 

Jas.  D.  Walker,    [seal.] 

J.  A.  Jones.  [seal] 

F.  R.  Catton.  [seal.] 

State  of  California,  j 

City  and  County  of  San  Francisco.  )  ^^* 

On  the  eighteenth  day  of  February,  A.  D.  one  thousand 
eight  hundred  and  eighty-two,  before  me,  Geo.  T.  Knox, 
a  notary  public  in  and  for  said  city  and  county,  residing 
therein,  duly  commissioned  and  sworn,  personally  ap- 
peared James  D.  Walker,  J.  A.  Jones,  F.  R.  Catton, 
known  to  me  to  be  the  persons  described  in,  whose  names 
are  subscribed  to,  and  who  executed  the  within  instru- 
ment, and  they  duly  acknowledged  to  me  that  they 
executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
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aiBxed  my  official  seal,  at  my  office  in  the  city  and  county 
of  San  Francisco,  the  day  and  year  last  above  written. 

Geo.  T.  Knox, 
[seal.]  Notary  Public, 

County  Clerk's  Office,  State  of  California, 

County  of  Marin. 
I,  Geo.  "W.  Davis,  county  clerk  of  the  county  of  Marin, 
State  of  California,  and  clerk  of  the  Superior  Court,  do 
hereby  certify  that  I  have  compared  the  foregoing  copy 
of  the  original  undertaking  on  removal  of  cause  in  the 
within-entitled  cause,  and  of  the  indorsements  thereupon, 
with  the  original  records  of  the  same  remaining  in  this 
office,  and  that  the  same  is  a  correct  copy  thereof,  and  of 
the  whole  of  said  original  record. 

Witness  my  hand  an  j.  the  seal  of  said  court  this  14th 
day  of  March.  1882. 

Geo.  W.  Davis,  Clerk, 
[seal.]  By  D  ^iel  T.  Taylor,  Deputy  Cleric, 

NOTICE  OF  REMOVAL. 

United  States  of  America. 

Circuit  Court  of  the  United  States  for  the  Ninth  Circuit, 

District  of  California. 

Warren  Dutton  and  A.  D.  Moore,  Plaintiffs^  vs.  James 
D.  Walker,  Thomas  Menzies,  and  Henry  D.  Har- 
rison, Defendants. 

To  Hosmer  p.  McKoon,  Esq.,  Plaintiffs'  Attorneys. 

You  will  please  take  notice  that  on  Tuesday,  the  14th 
day  of  March,  1882,  by  an  order  of  the  Superior  Court  of 
the  county  of  Marin,  State  of  California,  this  cause  was 
duly  transferred  to  the  circuit  court  of  the  United  States 
for  the  Ninth  Circuit,  District  of  California. 

W.  H.  L.  Barnes, 

D^endants*  Attorney, 
Sak  Francisco,  March  16th,  1882. 
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Action  against  joint  tort-feasors,  p.  262,  s.  96  a. 

by  alien  against  civil  officer,  p.  52,  s.  43;  p.  61,  s.  53. 

by  attorney  to  recover  fees,  p.  179,  s.  93 1. 

cannot  be  removed  after  jury  sworn,  p.  338,  s.  105  m. 

founded  on  tort,  p.  149,  s.  89  c.    . 

on  joint  liability  not  removable,  p.  262,  s.  96  t. 

on  mortgage  bond,  p.  152,  s.  89  d. 

on  negotiable  instruments,  p.  148,  s.  89  c. 

petition  for  removal  of,  p.  53,  c.  45. 

to  enforce  joint  liability,  p.  219,  s.  95  1. 

transitory,  p.  91,  s.  73  a. 

under  statutes,  p.  104,  s.  73 1. 

under  treaty,  p.  103,  s.  73  L 
AdminiBtrator,  sdection  of,  in  olj^er  State,  p.  97,  s.  73  e. 

suit  affainst,  p.  122,  s.  75  d. 
Adxnirally,  arrests  made  in,  p.  124,  s.  76  c. 

jurisdiction  concerning,  p.  7,  s.  3  a;  p.  13,  s.  4  c. 

no  jury  trial  in,  p.  29,  s.  28. 
Affidavit  for  removal  on  grounds  of  prejudice  and  local 

influence,  p.  294,  s.  98  j. 
Alabama,  offenses  committed  in,  p.  128,  s.  82. 
Aliens.    See  Removal;  Corporations;  Citizenship. 

action  against  by  citizens,  removable,  p.  53,  s.  45. 

action  against  by  civil  officers,  removable,  p.  53,  s.  44. 

action  against,  petition  for  removal  of,  p.  53,  s.  45. 

action  by  against  civil  officers,  p.  52,  s.  43;  p.  61, 
8.  53. 

Act  of  March  3,  1875,  what  repealed,  p.  53,  s.  45 
note. 

alien  executor,  p.  9,  s.  3  c. 

alien  landholder,  right  of  to  sue,  p.  9,  s.  3  c. 

alien  legatee,  p.  9,  s.  3  c 

alien  parties,  status  of,  p.  8,  s.  3  b. 

amount  in  dispute,  p.  53,  s.  44. 

Indian  tribe  not,  p.  8,  s.  3  b. 

may  sue  in  Federal  courts,  when,  p.  9,  s.  3  c. 
Destt  Removals.— 37. 
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Aliens— CovUinued. 

resident  may  sue  citizen,  p.  9,  s.  3  c. 

when  cannot  be  sued,  p.  132,  s.  83  a. 

who  are  aliens,  p.  8,  b.  3  b. 
AUmony,  action  to  enforce  single  controversy,  p.  267, 
8.  96  u. 

amount  in  suit  for  uncertain,  p.  189,  s.  93  1. 

suit  for  not  removable,  p.  265,  s.  96  t. 
Amount  in  dispute.    See  Controversy. 

criterion  for  determining,  p.  109,  s.  73  r. 

how  determined,  p.  108,  s.  73. 

how  may  be  shown,  p.  107,  s.  73  p. 

marriage  contract^  question  concerning,  p.  110,  s.  73  r. 

matters  of  pleading,  p.  107t  s.  73  p. 

several  lots,  aggregate  value  governs,  p.  109,  s.  73  r. 

specific  performance,  p.  110,  s.  73  r. 

subscriptions,  p.  109,  s.  73  g. 

suit  for  alimony,  p.  189,  s.  93  L 

uniting  of  interests  m%y  constitute,  p.  107,  s.  73  p. 
Ancillary  jurisdiction  of  Federal  courts,  p.  273,  s.  96  z. 
Ancillary  proceedings,  garnishment,  p.  269,  s.  96  x. 
Appeal,  death  of  party  before,  p.  81,  s.  65. 
Appearance  cannot  be  entered  nunc  pro  tunc  by  court, 
p.  336,  s.  105  1. 

of  landlord,  p.  335,  s.  105  1. 

order  extending  time  equivalent  to,  p.  336,  s.  105  1. 

petition  to  be  filed  upon,  p.  335,  s.  105  1. 

undertaking  an  arrest  not,  p.  335,  s.  105  1. 

what  is,  p.  335,  s.  105  1. 

what  is  not,  p.  336,  s.  105 1. 
Application  for  removal.    See  Removal. 

in  equity  cases,  time  for,  p.  342,  s.  105  o. 

loss  of  right  to  one  affects  all,  p.  342,  s.  105  o. 

may  be  made  at  different  times,  pp.  335,  337,  s.  105 1. 

party  not  previously  in  court  may  make  when,  p.  347f 
8.  105  p. 

right  of,  now  may  be  lost,  p.  335,  s.  1051. 

right  waived  by  pleading  in  State  court,  p.  335,  s. 
1051. 

to  be  made  before  trial  begins,  p.  346,  8.  105  p. 

too  late  after  verdict  of  jury,  p.  347,  s.  105  p. 

under  acts  of  1866  and  1867,  p.  337,  b.  105  m. 
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when  made  too  late,  p.  338,  s.  105  m;  p.  346,  s.  105  p. 

within  time  for  motion  to  reopen  decree  sufficient, 
p.  347,  8.  105  p. 
Arkansas,  offenses  committed  in,  p.  128,  s.  82. 
Arrest  in  admiralty  cases,  p.  124,  s.  76  c. 

not  to  be  made  in  one  district  for  trial  in  another,  p. 
ee,  8.  67;  p.  167. 8.  92. 
Assignee,  equitable,  p.  149,  s.  89  c. 

of  appearance  bail,  p.  148,  s.  89  c. 

of  chose  in  action,  p.  148,  s.  89  c. 

of  contract,  suit  by,  p.  212,  s.  95  g. 

of  debenture,  p.  2i,  s.  13. 

of  lease,  p.  151,  s.  89  d. 

of  note  and  mortgage,  p.  149,  s.  89  c. 

of  reinsurance,  p.  151,  s.  89  d. 

restriction  of  right  of  removal  by,  p.  212,  s.  95  g. 

suits  in  favor  of,  when  may  be  brought  in  Federal 
courts,  p.  67,  s.  57. 

who  is,  p.  148,  8.  89  c. 
Assig^nment  by  operation  of  law,  p.  148,  s.  89' c. 

colorable,  in  jurisdiction  conferred  b>,  p.  213,  s.  95  g. 

enjoinment  of,  p.  100,  s.  73  h. 

to  give  jurisdiction  must  be  absolute,  p.  147,  s.  89  b. 
Attaching  ereditors,  suit  as  to,  removable,  p.  264,  s. 

96  t. 
Attachment.     See  Process. 

effect  of  removal  upon,  p.  28,  s.  28. 

after  summons,  preserved,  p.  88,  s.  110  c. 

by  non-resident,  p.  209,  s.  95  c. 

foreign  attachment,  how  issued,  p.  167,  s.  92  a. 

holds  property  after  removal,  p.  388,  s.  110  c. 

proceedings  by,  p.  220,  s.  95 1. 

upon  constructive  service,  p.  159,  s.  90  c. 
Authors,  equity  jurisdiction  concerning,  p.  13,  s.  8  a. 
Bail,  what  is,  p.  357,  s.  106  e. 

special  bail,  see  Hond,  p.  357,  s.  106  e. 
Banking  associations,  jurisdiction  of  circuit  court  as 

to,  p.  20,  s.  10. 
Bankruptcy,  Federal  question  in,  p.  20,  s.  10. 

jurisdiction  concerning,  p.  19,  s.  9;  p.  103,  s.  73  1. 

proceedings  in,  p.  95,  s.  73  c. 
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Banks.    See  National  Banks. 
Bill  quia  timet,  p.  98,  a.  73  f. 

to  compel  payment  of  subscriptions,  p.  109,  s.  73  g. 
to  quiet  title,  p.  219,  s.  95  1. 
to  remove  cloud  on  title,  p.  98,  s.  73  f. 
Bond,  approval  of,  unsettled  question  as  to,  p.  357,  s. 

106  d. 
and  security,  p.  352,  s.  106  a. 
defect  in,  how  may  be  cured,  p.  356,  s.  106  c. 
duty  of  State  court  on  filing  of,  p.  366,  s.  108. 
failure  to  file,  p.  353,  s.  106  a. 

filing  of  a  jurisaictional  prerequisite,  p.  355,  s.  106  b. 
following  words  of  statute  in,  p.  354,  s.  106  a. 
form  and  sufiBciency  of,  p.  356,  s.  106  c. 
guardian's  bond,  assignee  of,  p.  151,  s.  89  d. 
joint  and  several  bonds,  p.  352,  s.  106  a. 
jurisdiction  of  Federal  court  not  dependent  upon,  p. 

353,  s.  106  a. 
may  be  signed  by  attorney,  p.  353,  s.  106  a. 
need  not  be  offered  in  petition,  p.  353,  s.  106  a. 
one  competent  surety  sufficient,  p.  356,  s.  106  c. 
petitioner  need  not  execute,  p.  353,  s.  106  a. 
presumed  accepted  when,  p.  370,  s.  108  c. 
provision  for  litigation  in,  p.  94,  s.  73  b. 
reference  in  to  wrong  statute  unimportant,  p  354,  s. 

106  a. 
remand  for  insufficiency  of,  p.  354,  s.  106  a. 
security  to  be  offered  when,  p.  353,  s.  106  a. 
special  bail,  effect  of  as  to  amount  of  bond,  p.  353,  s. 

106  a. 
stipulation  in  nature  of  recognizance  sufficient,  p.  353, 

s.  106  a. 
sufficiency  of  not  inquired  into,  when,  p.  4D0  s.  Ill  h. 
sufficiency  of  penalty  in,  p.  353,  s.  106  a. 
supersedeas,  p.  1()3,  s.  73 1. 
waiver  of  defect  in,  p.  354,  s.  106  a. 
when  sufficient,  p.  354  s.  106  a. 
when  insufficient,  p.  354,  s.  106  a. 
when  to  be  filed,  p.  352,  s.  106. 
California,  offenses  committed  in,  p.  128,  s.  82. 
Cases  which  cannot  be  removed,  p.  2^1,  s.  96  t. 
Certiorari,  removal  of  record  by,  p.  362,  s.  107  e. 
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Chinese  labor,  action  concerning,  p.  104,  s.  73  1. 
Chose  in  action,  suit  by  assignee  of,  removable,  p.  212, 

s.  95  g. 
Circuit  courts.    See  Courts. 
Citizen,  either  plaintiff  or  defendant  must  be,  p.  8,  s.  3  b. 

declaration  of  intention  does  not  make,  p.  235,  s.  96  b. 

enforcement  of  right  of  to  vote,  p.  24,  s.  21. 

nominal,  suit  by  in  favor  of  alien,  p.  8,  s.  3  b. 

right  to  vote  does  not  make,  p.  235,  s.  96  b. 

temporary  resident  not,  p.  Ill,  s.  74  a. 

who  are  citizens,  p.  Ill,  s.  74  a. 
Citizenship.    See    Corporations;   Jurisdiction;  Re- 
moval. 

between  the  parties  must  be  diverse,  p.  112,  s.  74  b. 

burden  of  proof  as  to  on  removing  party,  p.  376,  s. 
108  f. 

in  Territory,  not  sufScient,  p.  113,  s.  74  c. 

meaning  of,  p.  113,  s.  74  d. 

must  be  between  citizens  of  States,  p.  113,  s.  74  c. 

must  be  shown  in  record,  p.  364,  s.  107  g. 

not  an  element  in  trade- mark  cases,  p.  14,  s.  8  a. 

not  element  when  Federal  question  is  involved,  p.  256, 
s.  96  p. 

of  administrator  what  determines,  p.  112,  s.  74  b. 

of  consolidated  corporations,  p.  245,  s.  96  f. 

of  corporation,  p.  116,  s.  74  e. 

of  corporations  not  changed  by  uniting  of,  p.  246,  s. 
96  f. 

of  nominal  parties,  does  not  affect  jurisdiction,  p.  247, 
s.  96  h. 

proof  of,  p.  256,  s.  96  p. 

qualifications  as  to,  p.  217,  s.  95  k. 

removal  on  ground  of,  p.  221 ,  s.  35  m. 

under  Actjof  March,  1875,  p.  237,  s.  96  c. 
Civil  rights  acts.    See  Removal  in  Special  Cases. 

action  for  injury  to  property,  p.  48,  s.  40. 

affidavit  for  removal,  p.  49,  s.  41. 

attachments  to  continue  in  force  after  removal,  p.  51, 
s.  42. 

bail  to  continue  in  force  after  removal,  p.  51,  s.  42; 
p.  57,  s.  50. 

before  trial  and  final  hearing,  p.  57,  s.  50L 
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certiticate  of  attorney,  p.  49,  s.  41. 

certiorari  to  remove  record,  p.  50,  8.  41. 

copies  of  record  refused,  how  supplied,  p  52,  s.  43. 

crimes  arising  under,  jurisdiction  of,  p.  47,  s.  39. 

criminal  cases,  removal  of,  p.  48,  s.  39. 

criminal  prosecution,  p.  56,  s.  50. 

declaration  of  complaint,  p.  58,  s.  50. 

default  of  plaintiff,  p.  58.  s.  50. 

default  of  record,  proceedings,  p.  51,  s.  42. 

denial  of  civil  rights  in  State  court,  what  is,  p.  47, 

s.  39. 
de  novo,  when  plaintiff  may  proceed,  p.  51,  s.  42. 
dismissal  of  suit,  effect  of,  p.  58,  s.  50. 
district  court,  jurisdiction  for  violations  of,  p.  47, 

s.  39. 
duty  of  clerk  of  State  court,  p.  58,  s.  51. 
duty  of  marshal,  p.  58,  s.  51. 
duty  of  State  court,  p.  58,  s.  50. 
entry  on  docket  of  cause  of  removal,  p.  50,  s.  41. 
failure  to  file  copies  in  circuit  court,  p.  58,  s.  50. 
filing  petition,  effect  of,  p.  57,  s.  50. 
freed  men,  p.  47,  s.  39. 
habeas  corpus,  to  be  served  on  State  court,  p.  50, 

s.  41. 
habeas   corpus,  when  to  issue,  p.  58,  s.  51;  p.  50,  s. 

41;  p.  51,  s.  42. 
jurisdiction  under,  how  enforced,  p.  48,  sees.  39,  40. 
marshal,  duty  of  on  removal,  p.  51,  s.  42. 
misdemeanor   to  proceed  in  State  court,  p.  50,  s.  41. 
nonpros,  when  entered,  p.  51,  s.  42. 
nonsuit,  when  will  be  granted,  p.  58,  s.  50. 
personal  injuries,  suits  for,  p.  42,  s.  40. 
petition  for  removal,  p.  49,  s.  41. 
petitioner  in  custody  of  State  court,  p.  58,  s.  51. 
petitioner,  may  docket  the  case  when,  p.  58,  s.  50. 
proceedings  in  circuit  court  on  removal,  p.  52,  s.  43. 
punishment  for  contempt  of  court  under,  p.  50,  s.  41. 
refugees,  p.  47,  s.  39. 

refusal  of  clerk  to  furnish  copies,  p.  58,  s.  .50. 
removal  of  criminal  cases  under,  p.  42,  s.  40. 
security  given  to  continue  in  force,  p.  57,  s.  50. 
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State  court,  duty  of  to  forward  record,  p.  60,  s.  41. 
State  court  may  proceed  when,  p.  58,  s.  50. 
stay  of  proceedings  in  State  court,  p.  50,  &.  41. 
suits  removable  under,  p.  49,  s.  41. 
Comity,  apply  to  criminal  and  civil  cases,  p.  92,  s.  73  a. 
jurisdiction  declined  on  account  of,  p.  3,  s.  1  a. 
not  element  in  removal,  p.  178,  s.  93  d. 
Comparison  of  Removal  Acts  of  1875  and  1887,  pp.  64 

to  85. 
Condemnation  of  property,  p.  185,  ff.  93  j. 

proceedings  for,  removable,  p.  181,  s.  93  g;  p.  182,  s. 

93  g. 
when  proceedings  for,  not  removable,  p.  ]  85,  s.  93  j. 
Congress,  acts  of,  not  varied  by  State  law,  p.  371,  s. 

108  d. 
definition  of  crimes  by,  p.  123,  s.  76  b. 
implied  powers  of,  to  provide  for  removal,  pp.  173, 

203,  sees.  93,  94  d. 
jurisdiction  conferred  upon  courts  by,  p.  6,  s.  3 
may  confer  original  jurisdiction,  when,  p.  6,  8.3. 
may  provide  for  suits  at  option  of  parties,  when,  p.  6, 

s.  3. 
may  qualify  jurisdiction,  when,  p.  6,  s.  3. 
power  of,  concerning  the  judiciary,  p.  6,  p.  3. 
power  of,  in  admiralty  jurisdiction,  p.  13,  s.  4  c. 
powers  of,  over  inferior  courts,  p.  6,  s.  3. 
power  of,  to  constitute  inferior  courts,  pp.  5,  173,  sees. 

2,  93. 
power  of,  under  Fourteenth  Amendment,  p.  306,  s. 

101a. 
Consent  to  removal  not  effective,  p.  321,  s.  105  b. 
Constitution.     See  Federal  Question. 
arbiters  of,  who  are,  p.  102,  s.  73  k. 
causes  arising  under,  p.  6,  s.  3;  p.  65,  s.  57;  p.  195, 

s.  94  a;  p.  102,  s.  73  k. 
concerning  crimes,  construed,  p.  125,  s.  76  d. 
construction  of  in  Federal  questions,  p.  102,  s.  73  j. 
defines  limits  of  judicial  power,  p.  4,  s.  1  b. 
does  not  exclude  in  terms  any  suit  between  states,  p. 

4^  s.  1  b. 
extent  of  power  of,  p.  102,  s.  73  k. 
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natuie  of  act  which  violates,  p.  102,  s.  73  k. 
province  of  legislature  in  cunstniing,  p.  102,  s.  73  k» 
violation  of  mnst  not  be  doubtful,  p.  102,  s.  73  k. 
what  State  statutes  do  not  violate,  p.  102,  s.  73  k. 
Constitutional  rights.    See  Revised  Statutes. 
Contract.     See  Federal  Question. 

action  for  breach  of  not  removable,  p.  264,  s.  96  t. 
jurisdiction  of  Federal  courts  concerning,  p.  67,  s.  57. 
suit  to  enforce  performance  of,  p.  97,  s.  73  e. 
Controversy.    See  Separable  Controversy. 
amount  m  dispute,  p.  65,  s.  57. 
arising  under  Constitution,  how  ascertained,  p.  376, 

8.  102  b. 
as  to  validity  of  bonds,  who  are  not  necessary  parties 

to,  p.  250,  8.  96  i. 
between  a  State  and  citizens  of  another  State,  p.  7, 

8.  3  a. 
between  citizens  of  different  States,  p.  7,  s.  3  a;  p. 

110,  8.  74  a. 
between  States,  p.  7,  s.  3  a. 
concerning  land  grants,  p.  7,  s.  3  a. 
final  determination  of,  p.  258 ,  s.  96  r. 
how  ascertained,  p.  258,  s.  96  r. 
must  be  between  citizens  of  different  States,  p.  256, 

8.  96  p;  p.  261,  8.  96  p. 
separable,  what  is,  pp.  254,  255,  s.  96  n. 
susceptible  of  division,  removable,  p.  258,  s.  96  r. 
to  which  the  United  States  is  a  party,  p.  7,  s.  3  a; 

p.  104,  8.  73  m 
what  is.  p.  258,  s.  96  r. 
will  be  presumed  when,  p.  208,  s.  95  c. 
Copyright,  amount  involved  not  element  in  jurisdiction 

of,  p.  13,  8.  8  a. 
et^uity  jurisdiction  as  to,  p.  14,  s.  8  a. 
qui  tarn,  actions,  p.  14,  s.  8,  note. 
Corporations.    See  Removal,  Jurisdiction. 

appointment  of  agent  by  does  not  make  a  citizen,  p. 

114,  8.  74  d. 
assignee  of  foreign,  suit  by  removable,  p.  214,  s.  95  g. 
attachment  to  continue  in  force,  p.  47,  s.  39. 
cannot  be  sued  where,  p.  135,  s.  83  d. 
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citizenship  of,  p.  241,  s.  96  e. 

citizenship  of  consolidated    corporations,  p.   245,  s. 

96  f . 
citizenship  of,  not  lost  when,  p.  116,  s.  74  e. 
consolidation  of  corporations  of  different  States,  p. 

243,  s.  96  e. 
consolidation  of  domestic  corporations,  p.  243,  s.  76  e. 
copies  of  proceedings,  p.  46,  s.  32. 
created  by  Congress,  citizenship  of,  p.  302,  s.  100  a. 
of  two  States,  what  is,  p.  245,  s.  96  f . 
created  by  Congress,  p.  301,  s.  100  a. 
created  by  laws  of  different  States,  p.  114,  s.  74  d. 
doing  business  abroad  does  not  affect  citizenship  of, 

p.  116,  s.  74  e. 
doing  business  outside  of  State  where  created,  p.  135, 

s.  83  d. 
exists  where,  p.  161,  s.  91  c. 
express  company,  citizenship  as  to,  p.  117,  s.  74  f. 
Federal  courts,  when  will  take  jurisdiction  of,  p.  116, 

s.  74  d. 
foreign,  an  alien,  may  remove,  p.  234,  s.  96  b;  p.  224; 

B.  75  n. 
foreign,  deemed  an  alien  for  purpose  of  jurisdiction, 

p.  8,  s.  3  b. 
foreign,  insufficient  services  upon,  p.  163,  s.  31  d. 
foreign,  license  to  revocable  on  removal,  p.  203,  s.  94  d, 
foreign,  may  sue  in  Federal  courts,  p.  117,  s.  74  f. 
foreign,  not  a  non-resident,  when,  p.  230,  s.  95  r. 
foreign,  power  of  State  over,  p.  177,  s.  93  e. 
foreign,  right  of  to  remove,  p.  246,  s.  96  g. 
foreign,  right  of  to  sue  when  doing  business,  p.  117, 

8.  74  f . 
foreign,  service  upon,  p.  162,  s.  91  c. 
foreign,  statute  requiring  agreement  by  against  re- 

moval  void,  p.  203,  s.  94  d. 
foreign  status  of,  p.  8,  s.  3  b. 
foreign,  waiver  of  rights  of  removal  by,  void,  p.  242,  s. 

96  e. 
foreign,  what  is,  p.  117,  s.  74  f. 
foreign,  what  does  not  make  citizen  of,  p.  230,  s.  95  r. 
foreign,  when  citizens,  p.  243,  s.  96  e. 
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mhabitancv  of,  p.  230,  s.  95  r. 
insolvent,  how  may  remove,  p.  243,  a.  96  e. 
instrument  made  by,  p.  67,  s.  57. 
jurisdiction  in  personam  as  to,  p.  118,  s.  74  g. 
jurisdiction  over,  p.  117,  s.  74  g. 
law  requiring  agreement  not  to  remove  unconstitu- 
tional, p.  230,  s.  95  r. 
leasing  road  by,  does  not  make  citizen  of,  p.  114,  s. 

74  d. 
legal  existence  of,  p.  116,  s.  74  e. 
license  enlarging,  what  will  be  construed  as,  p.  117,  s. 

74  f. 
may  sue  and  be  sued  in  circuit  court,  p.  1 14,  s.  74  d. 
necessary  party  to  indivisible  action,  p.  263,  s.  96  t. 
not  deprived  of  right  to  remove  by  State  laws,  p. 

230,  8.  95  r. 
not  suable  outside  of  district  without  consent,  p.  135, 

s.  83  d. 
office  of  outside  of  State  does  not  affect  citizenship  of, 

p.  241,  sec.  96  e. 
organizations  not  strictly  corporations,  p.  117,  s.  74  f. 
partnerships,  cannot  be  sued  as,  p.  117,  s.  74  f. 
patent-holding  corporation,  p   118,  s.  74  g. 
personal  judgment  against,  p.  162,  s.  91  c. 
petition  to  be  filed,  p.'  46,  s.  38. 
pleadings  to  continue  in  force,  p.  47,  s.  39. 
presumption  as  to  citizenship  of,  p.  116,  s.  74  e;  p. 

230,  8.  95  r. 
principal  business  office  in  district,  no  ground  for  re* 

moval,  p.  243,  s.  96  e. 
proceedings  in  circuit  court,  p.  46,  s.  38. 
removal  of  suits  against,  p.  56,  s.  43;  p.  46,  s.  38. 
residence  of,  what  is  not,  p.  135,  s.  83  d. 
right  of  to  sue  in  Federal  court  not  implied,  p.  119, 

s.  75  a. 
right  to  removal  not  lost  when,  p.  230,  s.  95  r. 
service  of  process  upon  outside  of  State,  p.  161,  s. 

91  c. 
suit  against  by  citizen  of  State  when  created,  p.  133, 

s.  83  b. 
suit  against  receiver  of,  p.  239,  s.  96  d. 
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State  cannot  deprive  of  right  to  sue  in  Federal  conrt, 

p.  114,  8.  74  d. 
State  may  exclude  foreign  corporation,  p.  114,  s.  74  d. 
trading  corporation,  suits  against,  p.  161,  s.  91  c. 
union  of  does  not  change  citizenship,  p.  246,  s.  96  f . 
union  of  interests  does  not  lose  individual  identity 

p.  245,  s.  96  f. 
when  deemed  citizens,  p.  114,  s.  74  d. 
Costs,  award  of  void,  when,  p.  408,  s.  112  b. 

when  not  recoverable,  p.  382,  s.  103  f . 
Gounter-claixn,  amount  pleaded  in,  p.  188,  s.  93  k. 

in  excess  of  plaintiff's  claim,  removable  when,  p.  189, 

8.  93  1;  p.  191,  s.  93  n. 
not  alone  removable,  p.  185,  s.  93. 
Courts.    See  JnaisDicrioN. 

actions  against  officers  of,  p.  52,  s.  43.  ' 

ancillary  jurisdiction  of  Federal  courts,  p.  273,  s.  96  z. 
circuit  courts,  appellate  jurisdiction  of,  p.  67,  s.  57 . 
circuit  court  decides  upon  right  of  removal,  p.  256,  s. 

96  p. 
circuit  courts  have  exclusive  jurisdiction  of  what 

crimes,  p.  66,  s.  57. 
circuit  courts  have  no  jurisdiction  between  aliens,  p. 

8,  s.  3  b. 
circuit  court,  jurisdiction  o^  in  attachment,  p.  167,  s. 

92  a. 
circuit  courts,  jurisdiction  of,  in  patent  cases,  p.  15, 

s.  8  b. 
circuit  courts,  jurisdiction  of,  in  qui  tarn  actions,  p. 

14,  s.  5  a. 
circuit  court,  jurisdiction  of,  must  rest  on  facts  in 

record,  p.  363,  s.  107  f. 
circuit  court's  jurisdiction  over  State  court  not  super- 
visory, p.  377,  8.  109  a. 
circuit  courts,  presumption  in  favor  of  jurisdiction, 

p.  2,  s.  1  a. 
concurrent  jurisdiction  of  Federal  and  State,  pp.  65, 

66,  s.  57. 
criminal  jurisdiction  of  Federal  oonrts,  p.  12,  s.  4  a. 
exclusive  jurisdiction  of  Federal  courts,  p.  12,  s.  4; 

p.  6,  8.  3. 
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Federal  court,  authority  of,  to  issue  process,  p.  166, 

s.  91  g. 
Federal  courts,  control  of  Congress  over,  p.  6,  s.  3. 
Federal  courts,  criminal  juris£ction  of,  p.  12,  s.  4  b. 
Federal  courts,  exclusive  jurisdiction  of,  in  patent 

cases,  p.  17,  8.  8  c. 
Federal  courts,  foreign  sovereign  may  sue  in,  p.  9,  s. 

3  c. 
Federal  courts,  limit  of  jurisdiction  of,  p.  5,  s.  2  a;  p. 

2,  8.  1  a. 
Federal  courts  may  issue  writs,  when,  p.  6,  s.  3. 
Federal  courts,  presumptions  as  to,  p.  3,  s.  1  a. 
Federal  courts  will  decline  jurisdiction,  when,  p.  3, 

s.  1  a. 
inferior  courts,  created  by  Congress,  p.  5,  s.  2. 
inferior  courts,  jurisdiction  of  defined  by  Congress, 

p.  6,  s.  3. 
inferior  court,  what  is,  p.  3,  s.  1  a. 
jurisdiction  of  circuit  court,  how  limited,  p.  2,  s.  1  a. 
jurisdiction  of  circuit  courts,  on  what  depends,  p.  2, 

s.  1  a. 
jurisdiction  of  Federal  not  impaired  by  State  law,  p. 

9,  8.  3  c. 
jurisdiction  of  Federal  courts,  on  what  depends,  p.  7, 

s.  3  a. 
justices'  court  not  State  court,  p.  208,  s.  95  b. 
power  of  Congress  over,  p.  6,  s.  3. 
power  of  to  decide  matters  incident  to  suit,  p.  272, 

8.  96  y. 
power  of  to  protect  rights,  p.  386,  s.  109  j. 
presumptions  in  favor  of,  p.  10,  s.  3  d. 
GroBS-bUL     See  Practice  in  Federal  Courts. 

filing  of 9  not  commencement  of  new  suit,  p.  271,  s. 

96  y. 
how  not  to  be  used  in  equity  suit.  p.  271,  s.  96  y. 
inseparable  from  original,  p.  271,  s.  96  y. 
parties  to  may  be  citizens  of  the  same  State  when,  p. 

271,  s.  96  y. 
relief  by,  after  dismissal  of  original  bill,  p.  271,  s. 

96  y. 
treated  as  ancillary,  p.  271,  s.  96  y. 


INDEX.  445 

I>eciBion8  against  removal,  reviewable,  p.  368,  s.  108  b. 

under  Act  of  1875,  p.  261,  s.  96  t. 
Deed,  suit  to  determine  validity  of,  removable,  p.  255, 

a.  96  n. 
Default,  effect  of  npon  removal,  p.  346,  s.  105  p. 
Demurrer,  hearing  of  will  defeat  removal,  p.  347,  s. 
105  p. 
when  hearing  of  will  not  defeat  removal,  p.  347,  s. 
105  p. 
Dismissal     See  Remand. 

acceptance  of  service  by  non-resident  not  a  bar  to,  p. 

407,  s.  112  a. 
adaty  of  court  when,  p.  406,  s.  112  a. 
amount  in  dispute  concerning,  p.  407,  s.  112  a. 
as  to  non-resident  defendant,  p.  407,  s.  112  a. 
at  any  time  when  Federal  question  not  involved,  p. 

406,  B.  Ill  a. 
award  of  costs  void  when,  p.  408,  s.  112  b. 
collusion  which  will  justify,  p.  409,  s.  112  b. 
,  cross-bill  as  a  remedy  for,  p.  409,  s.  112  c. 
Federal  question  concerning,  p.  407.  s.  112  a. 
for  colorable  transfer,  p.  409,  s.  112  c. 
for  want  of  jurisdictiou,  p.  407,  s.  112  b. 
fraudulent  change  of  domicile,  ground  for,  p.  409,  s. 

112  c. 
ground  for,  what  is,  p.  406,  s.  112  a. 
of  petition  for  removal,  when,  p.  406,  s.  112  a. 
of  transitory  action,  p.  407,  s.  112  a. 
on  ground  of  citizenship,  p.  408,  s.  112  b. 
on  grounds  of  fraud,  p.  409,  s.  112  c. 
on  motion  of  court,  p.  363,  s.  107  p. 
removal  by  defendant  immaterial,  p.  407,  s.  112  b. 
statute  providing  for,  p.  405,  s.  112. 
what  is  sufficient  ground  .or,  p.  257,  8.  96  p;  p.  409, 

8.  112  c. 
where  no  controversy  is  involved,  p.  407,  s.  112  a. 
District  of  Golum.bia,  action  by  against  alien  not  remov- 
able, p.  208,  s.  95  b. 
director  of  corporation  a  citizen  of,  effect,  p.  257,  s.  96  b. 
suit  by  citizen  of  not  removable,  p.  222,  s.  95  m. 
Dual  controversy.  Federal  courts  nave  no  jurisdiction 
in,  p.  91,  8.  73  a. 

Dkstt  Bbmovalb.— 38. 
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Sffect  of  removaL    See  Practice  in  Federal  Courts. 
adverse  party  may  deny  facts  set  forth,  p.  368,  s. 

108  b. 
affidavit,  what  not  cnred  by,  p.  403,  s.  111k. 
amendment  of  complaint,  p.  «390,  s.  110  e. 
amount  in  dispute  must  be  sufficient,  p.  393,  s.  Ill  b; 

p.  368,  s.  108  b. 
application,  when  to  be  denied,  p.  368,  s.  108  b. 
assignment,  precedence  over  by  attachment,  p.  388, 

8.  110  c. 
attaching  of  jurisdiction  in  Federal  court,  p.  366,  s. 

108  n. 
attachment  after  removal,  preserved,  p.  388,  s.  110  c. 
attachment  against  non-resident,  p.  388,  s.  110  c. 
bond  required  when,  p.  389,  s.  110  d. 
case  will  be  remanded  when,  p.  391,  s.  Ill  a. 
circuit  court  to  determine  its  jurisdiction,  p.  391,  s. 

Ill  a. 
citizenship,  allegation  as  to  insufficient,  p.  394,  s. 

Ill  b. 
citizentihip,  burden  of  establishing,  p.  392,  s.  Ill  a. 
citizenship,  dispute  as  to,  p.  395,  s.  Ill  c. 
citizenship,  remand  on  ground  of,  p.  392,  s.  Ilia, 
collateral  issue,  rule  concerning,  p.  389,  s.  110  e. 
colorable  assignment,  p.  405,  s.  Ill  n. 
cure  of  defect  in  record,  p.  399,  s.  Ill  g. 
dismissal,  when,  p.  392,  s.  Ill  a. 
docketing  case,  objection  to,  p.  399,  s.  Ill  g. 
duty  of  court  to  remand  when,  p.  391,  s.  Ill  a. 
effect  of  non-service,  p.  408,  s.  1 12  b. 
effect  on  State  court,  p.  367,  s.  108  b. 
failure  to  file  transcript  after  removal,  p.  367,  8.  108  a. 
failure  to  get  transcript  from  State  court,  p.  401,  s. 

llli. 
Federal  court,  jurisdiction  of  co-extensive  with  State 

court,  p.  372,  s.  108  d. 
Federal  question,  immaterial  averments  as  to,  p.  408, 

8.  112  b. 
improper  removal,  remand,  p.  394,  s.  Ill  b. 
iniunction  issued  by  State  court  dissolved,  p.  389,  s. 

110  d. 
injunction,  motion  to  dissolve,  when,  p.  389,  s.  llOd. 
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injunction,  power  of  Federal  court  over,  p.  389,  s. 

110  d. 
injunction  remains  in  force,  p.  389,  a.  110  d. 
injunction,  when  will  not  be  dissolved,  p.  389,  s.  110  d. 
issue  taken,  how,  p.  395,  s.  1 1 1  e. 
jurisdiction  in  btate  court  ceases,  when,  p.  366,  s.  108 

a;  p.  373,  s.  108  d. 
jurisaiction  in  State  court  not   revived,  p.  390,  s. 

110  e. 
jurisdiction  not  ousted,  when,  p.  366,  s.  108  a. 
jurisdiction  relates  back  to  service  of  process,  p.  372, 

8.  108  d, 

J'urisdiction,  when  changed,  p.  390,  s.  110  e. 
egal  and  equitable  case  to  be  kept  distinct,  p.  379,  s. 

109  c. 

local  statute,  effect  of,  as  to  remand,  p.  392,  s.  Ill  a. 
matters  in  dispute,  what  are,  p.  368,  s.  108  b. 
minor  cannot  consent  to  removal,  p.  395,  s.  Ill  c. 
motion  to  dismiss,  p.  394,  s.  Ill  c. 
motion  to  dissolve  attachment,  when  made,  p.  388,  s. 

110  b. 

nature  of  issue  not  changed,  p.  389,  s.  110  e. 

necessity  of  Federal  jurisdiction,  p.  408,  s.  112  b. 

nonsuit  in  Federal  court,  p.  390,  s.  110  e. 

parties  in  interest,  p.  380,  s.  10*)  e. 

parties  made  by  collusion,  p.  405,  s.  Ill  m. 

plaintiff  cannot  amend  declaration  after  filing  peti- 
tion, p.  366,  s.  108  a. 

pleadings  in  State  court  in  force,  p.  389,  s.  110  e. 

plea  to  jurisdiction,  when  overruled,  p.  405,  p.  Ill  m. 

power  of  court  to  protect  rights,  p.  386,  s.  109  j. 

prior  order  of  State  court  not  reviewable,  when,  p. 
390,  s.  UOe. 

proceedings  concerning  injunction,  p.  388,  s.  110  b. 

procedure  on  filing  copy  of  record,  p.  378,  s.  109  b. 

process  under  State  law,  effective  in  Federal  court,  p. 
387,  s.  110  b. 

provision  for  remand,  how  applies,  p.  392,  s.  Ill  a. 

receiver  must  account  to  circuit  court,  p.  389,  s.  llOe. 

record  must  show  jurisdiction,  p.  392,  s.  Ill  a. 

reference  to  master,  p.  401,  s.  Ill  i. 
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regularity  of  pro^^eedings,   what  is  admission  of,  p. 

394,  8.  Ill  c. 
remand,  when  duty  of  court,  pp.  393,  394,  s.  Ill  b. 
remand  when  jurisdiction  is  doubtful,  p.  392,  s.  Ill 

a;  p.  393,  s.  Ill  b. 
removal  imperative,  p.  366,  9.  108  a. 
removal  of  attachment  suit,  rule  as  to,  p.  388,  s.  1 10  c. 
removal  of  cause  against  several,  p.  405,  s.  Ill  n. 
removing  party  cannot  deny   jurisdiction  of  State 

court,  p.  372,  s.  108  d. 
res  transferred  by  removal,  p.  389,  s.  110  e. 
ruling  or  demurrer  in  State  court,  effect  of,  p.  390, 

8.  110  e. 
second  petition  for  removal,  p.  402,  s.  Ill  j. 
separate  process,  lien  Dot  carried  by,  p.  388,  s.  110  c. 
State  court  bound  by  the  record,  p.  368,  s.  108  b. 
State  court  may  inquire  into  truth  of  matter  alleged, 

p.  368,  s.  108  b. 
State  court  not  bound  to  surrender  jurisdiction  when, 

p.  368,  s.  108  b. 
State  court,  status  of  pending  removal,  p.  389,  s. 

110  e. 
State  court,  when  may  proceed,  p.  402,  s.  Ill  j 
striking  case  from  docket,  p.  408,  s.  112  b. 
surety,  obligation  not  changed,  p.  389,  s.  110  e. 
time  for  filing  record,  p.  399,  s.  Ill  g. 
want  of  jurisdiction,  how  may  be  shown,  p.  407,  s. 

112  b. 
want  of  jurisdiction  will  be  noticed,  p.  408,  s.  112  b. 
what  petition  should  adduce,  p.  368,  s.  108  b. 
what  State  court  may  do,  p.  368,  s.  108  b. 
Ejectment,  equitable  remedy  as  to,  p.  99,  s.  73  g. 

petition  in,  p.  199,  s.  94  a. 
Embassadors,  jurisdiction  as  to,  p.  6,  s.  3;  p.  7,  a.  3  a. 
Sminent  domain,  exercise  of,  by  the  United  States,  p. 

7,  s.  3  a. 

Snsfland,  suit  against  citizen  of,  p.  224,  s.  95  n. 
Equity,  action  in,  to  enforce  joint  liability  not  remov- 
able, p.  219,  s.  951. 
bill  in,  cannot  be  substituted  for  action  at  law,  p.  363, 

8.  107  f. 


INDEX.  449 

Equity — ConHnwd. 

bills  quia  timet,  p.  98,  s.  73  f. 

bill  to  remove  cloud  on  title,  p.  98,  s.  73  f. 

citizenship  in,  p.  14.  s.  8  a. 

equitaole  relief,  power  of  court  to  grant,  p.  272,  s. 
96  y. 

equitable  rights,  when  will  be  determined,  p.  95,  s. 
73  d. 

equity  suit,  removability  of,  p.  264,  s.  96  t. 

Federal  courts  bound  to  admmister,  p.  10,  s.  3  d. 

jurisdiction  concerning  authors,  p.  14,  s.  8  a. 

jurisdiction  concerning  tra  te-marks,  p.  14,  s.  8  a. 

jurisdiction  iu  copyright  cases,  p.  14,  s.  8  a. 

limitation  of  time  for  hearings  in,  p.  342,  s.  105  o. 

parties,  formal  and  necessary,  p.  161,  s.  91  b. 

rule  as  to,  p.  161,  s.  91  b. 
Eatoppel,  plaintiff  cannot  raise  question  of  amount  sued 

for,  p.  376,  8.  108  f. 
Executors.     See  Trustees  and  Executors. 
Federal  courts.     See  CouRfs. 

Federal  practice.     See  Practice  in  Federal  Courts. 
Federal  question.     See  Constitution;  Removal. 

averments  as  to  must  be  material,  p.  408,  s.  112  b. 

case  involviug,  when  removable,  p.  196,  s.  94  a. 

citizenship  not  element  in  cases  involving,  p.  195,  s. 
94  a;  p.  256,  s.  96  p. 

concerning  obligation  of  contract,  p.  101,  s.  73  i. 

concerning  trust  deed,  p.  256,  s.  96  p. 

constitutional  construction,  what  not  dependent  upon, 
p.  102,  s.  73  j. 

contract  between  city  and  railroad,  p.  202,  s.  94  c. 

contract,  what  does  not  impair  obligation  of,  p.  102, 
8.  73  j. 

controversies  that  will  raise,  p.  201,  s.  94  c. 

copying  bo^^es,  labels,  etc.,  when  not  removable,  p. 
202,  8.  94  c. 

coupons  in  payment  of  taxes,  p.  202,  s.  94  c. 

enforcement  of  state  law,  p.  202,  s.  94  c. 

ferry  rights  of  city  not  involved  in,  p.  206,  s.  94  g. 

foreign  corporation,  service  upon,  p.  102,  s.  73  j. 

gas  company,  question  concerning,  p.  102,  s.  73  j. 

now  may  be  ascertained,  p.  376,  s.  108  f. 
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indict ment  under  State  constitation,  not,  p.  102,  s. 

73  j. 
in  patent  cases,  p.  17,  s.  8  c. 
inquiry  as  to,  p.  101,  s.  73  i. 
involved  in  claim  under  homestead  law,  p.   106,  s. 

73  o. 
involved  in  land  patent  case,  p.  106,  s.  73  o. 
involved  in  land  suits,  p.  197,  s.  94  a. 
involved  in  suit  on  marsharsbond,  p.  196,  s.  94  a. 
involved  in  tax  imposed  by  state,  p.  100,  s.  73  h. 
jurisdiction  depending  upon,  p.  132,  s.  83  a. 
local  statute,  Federal  question  as  to,  p.  102,  s.  73  j. 
may  be  shown  on  petition  for  removal,  p.  193,  s  93  o. 
mortgage  lien,  what  will  raise  as  to,  p.   198,  s.  94  a. 
municipal  ordinance  concerning  contract  not,  p.  202, 

s.  94  c. 
need  not  be  shown  on  record  when,  p.  193,  s.  93  o. 
not  involved  in  letters-patent  when,  p.  206,  s.  94  g. 
not  involved  in  prohibitory  law,  p.  198,  s.  94  a;  p. 

202,  s.  94  c. 
not  involved  in  question  as  to  littoral  rights,  p.  202, 

s.  94  c. 
not  involved  in  rights  to  office  under  State  law,  p. 

202,  s.  94  c. 
not  involved  in  seizure  of  goods  for  debt,  p.  206,  s. 

94  g. 
not  involved  in  service  of  process,  p.  206,  s.  94  g. 
not  involved  in  suit  for  State  office,  p.  195,  s.  94  a. 
obligation  of  contract,  p.  102,  s.  73  k;  p.  197.  s.  94  a. 
obstructing  navigable  waters  not,  p.  202,  s.  94  c. 
only  fact  in  dispute,  cause  not  removable,  p.  206,  s. 

94  g. 
police  power  in  abatement  of  nuisance  not,  p.  206,  s. 

94  g. 
presented  by  marshal's  proceedings,  p.  201,  s.  94  b. 
priority  given  by  State  statute  will  raise,  p.  198,  s. 

94  a. 
province  of  legislature  in,  p.  102,  s.  73  k. 
right  to  office  under  State  law  not,  p.  202,  s.  94  c. 
suits  involving,  removable,  p.  195,  s.  94  a;  p.  200,  s. 

94  b. 
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suit  subjecting  claim  against  government,  p.  197,  s. 
94  a. 

suit  to  recover  royalty  not,  p.  195,  s.  94  a. 

suit  upon  judgment  m  Federal  court  not,  p.  102,  s. 
73  J. 

unjust  discrimination  against  railroad,  p.  197,  s.  94  a. 

vested  property  rights  raises,  p.  198,  s.  94  a. 

violation  of  Interstate  Commerce  Act,  p.  201,  s.  94  b. 

what  is,  p.  256,  s.  96  p. 

what  is  not,  p.  202,  s.  94  c;  pp.  256,  257,  s.  96  p. 

what  must  be  involved,  p.  196,  s.  94  a. 

what  record  must  show,  p.  95,  s.  73  d. 

what  sufficiently  presents,  p.  388,  s.  105  d. 

what  suits  involve,  p.  196,  h.  94  a. 

what  will  raise,  p.  198;  s.  94  a;  p.  201,  s.  94  c. 

when  must  be  shown  in  affidavit,  p.  100,  s.  73  h. 

when  not  involved  in  land  patent,  p.  106,  s.  73  o. 

wrong  construction  of  State  law  by  sister  State,  rem- 
edy for,  p.  202,  s.  94  c. 
Final  determination  of  matter  in  dispute,  p.  258,  s. 

96  r. 
Foreign  corporations.     See  Corporations. 
Foreign  labor,  penalties  f<>r  importing,  p.  25,  s.  26. 

act  concerning  construed,  p.  25,  s.  26,  note. 
Foreign  sovereign  may  sue  in  Federal  courts,  p.  8,  s. 

3  b;  p.  9,  s.  3  c. 
Forfeiture,  under  Seamen's  Act,  p.  24,  s.  25. 
Fraudulent  conveyance,  how  may  be  set  aside,  p.  5, 

s.  3  a. 
Garnishee,  removal  as  to,  p.  346,  s.  105  p. 
Garnishment,  proceedings  by  ancillary,  p.  269,  s.  96  x. 

proceedings  in  not  removable,  p.  270,  s.96  x. 
Georgia,  prosecutions  for  crimes  committed  in,  p.  128, 
8.  82. 

snits  in  not  local,  p.  138,  s.  88. 
Government,  power  of  to  protect  Federal  judges  from  as- 
sault, p.  3,  s.  1  a. 
Guardian,  circuit  court  may  appoint,  p.  92,  s.  73  a. 
Habeas  Corpus  Act.    See  Removal  in  Special  Cases. 

appeal,  allowance  under,  p.  39,  s.  32. 

appearance,  security,  p.  37,  s.  32. 
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attachments  to  remain  in  force,  p.  38,  a.  32. 

bflil  continues  in  force,  p.  38,  s.  32. 

bail,  discharge  of,  p.  37,  s.  32. 

copies  of  proceedings  to  be  filed,  p.  38,  s.  32. 

copies  of  proceedings  to  be  filed  in  Federal  court,  p. 
37,  8.  32. 

costs,  defendant  to  recover,  when,  p.  39,  s.  32. 

error,  allowance  of  under,  p.  39,  s.  32. 

jurisdiction  on  refusal    to   forward    record,   p.    41, 
s.  35. 

rebellion,  acts  committed  during,  removal  for,  p.  37, 
8.  32. 

removal  of  person  in  custody,  p.  38,  s.  32. 

removal  of  person  in  custody  a. ter  judgment,  p.  39, 
s.  32. 

security,  duty  of  Sta*e  to  accept,  p.  37,  p.  32. 

State  courts,  duty  (-f  clerk  of,  p.  41,  s.  35. 

State  court,  duty  under,  p.  40,  s.  33. 

suits  against  officers,  p.  37,  s.  32. 
Hearings,  what  refers  t  >,  p.  337,  s.  105  m. 
Heirs  and  devisees,  wnen  necessary  parties,  p.  262, 

s.  96  t. 
Homestead  law,  claim  under,  p.  105.  s.  73  o. 

Federal  question  concerning,  p.  105,  s.  73  o. 

suit  arising  under,  p.  105,  s.  73  o. 
Illinois,  civil  suits  in,  p.  J  39,  s.  88. 

offenses  committed  in  district  of,  p.  129,  s.  82. 

reversal  from  Supreme  Court  of,  p.  343,  s.  105  o. 
Incidental  proceedings,  not  removable,  p.  270,  s.  96  x. 

what  are  incidental  proceedings,  p.  27(S  s.  96  x. 
Indiana,  suits  in,  when  brongbt,  p.  139,  s.  88. 
Indian  tribe,  not  foreign  nation,  p.  8,  s.  3  b. 
Infant  cannot  consent  to  removal,  p.  321,  s.  105  h. 
Injunction,  against  railroad,  p.  121,  s.  75  b. 

against  State,  when  lie?,  p.  212,  s.  95  f. 

application  to  dissolve,  p.  386,  s.  109  h. 

does  not  lie  when  jurisdiction  is  doubtful,  p.  386,  8. 
109  j. 

perpetual,  p.  100,  s.  73  h. 

procedure  concerning,  p.  388,  s.  110  b. 

protection  of  parties  by,  p.  385,  s.  109  h. 
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to  restrain  execution  of  judgment,  action  for  not  re- 
movable, p.  186,  8.  93  j. 

to  restrain  runninfl;  of  ferries,  p.  197,  b.  94  a. 
Inseparable  controversy.     See  Controversies;  Sep- 
ARABLB  Controversy. 

auxiliary  matters  inseparable,  p.  271,  s.  96  r. 

cross-bill  inseparable,  p.  271,  s.  93  y . 

not  removable,  p.  259,  s.  96  s. 

what  is,  p.  259,  s.  96  s. 
Insurrection,  condemnation  of  property  used  in,  p.  5, 

8.  3  a. 
Internal  revenue,  suits  for,  p.  136,  s.  84. 
Interstate  Oommerce  Act,  action  for  violation  of,  p. 
24,8.22;  p.  201,  a.  94  b. 

suits  concerning,  p.  24,  s.  22. 

violation  as  to,  p.  132,  s.  83  a. 
Intervener,  may  remove  when,  p.  345,  s.  105  p. 
Iowa,  suita  in  district  of,  p.  139,  s.  8S. 
Judge,  disqualification  of,  p.  370,  s.  108  c. 

not  to  appoint  relatives  to  office. 

what  cannot  control,  p.  95,  s.  73  c. 

when  becomes  invested  with  judicial  power,  p.  3,  s.  1  a. 
Judgment,  against  several,  nullity  when,  p.  159,  s.  90  b, 

by  default^  opening  of,  p.  348,  s.  105  p. 

creditor,  action  by  not  separable,  p.  267,  p.  96  u. 

entrance  of  in  appellate  court,  p.  338,  s.  105  hl 

in  Federal  court  not  removable,  p.  202,  s.  94  c. 

not  to  prejudice  what  parties,  p.  160,  s.  91. 

on  demurrer,  p.  346,  s.  lOdpt 

remaining  in  force,  effect  of,  p.  328,  s.  105  m. 

when  not  reversible,  p.  166,  s.  91  g. 
Judicial  power.  Congress  prescribes  how  exercised,  p. 
2,  s.  1  a. 

constitutional  provisions  concerning,  p.  2,  s.  1  a;  p.  6, 
s.  3. 

Constitution  defines  limits  of,  p.  2,  s.  la. 

control  of  Congress  over,  p.  6,  s.  3. 

defined,  p.  2,  s.  1  a. 

eleventh  article  of  Federal  Constitution,  what  declares, 
p.  4,  s.  1  b. 

grant  of  construed,  p.  2,  s.  1 . 
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includeii  only  suits  of  a  civil  nature,  p.  4,  s.  1  b. 

limitations  of,  p.  4,  s.  1  b. 

shall  extend  construed,  p.  2,  s.  1  a. 

to  what  extends,  p.  7,  s.  3  a. 

when  becomes  capable  of  acting,  p.  4,  s.  1  a. 

where  vested,  p.  2,  s.  1  a. 
Judiciary,  defined,  p.  6,  s.  3. 
Judiciary  Act.     See  Jurisdiction;  Jodicial  Power. 

action  against  alien  in  State  court,  removable,  p.  27, 
s.  27. 

affidavit  if  required,  p.  28,  s.  27. 

amount  in  dispute,  p.  28,  s.  27. 

attachment  to  continue  in  force,  p.  27,  s.  27. 

copies  of  process  to  be  entered,  p.  27,  s.  27. 

duty  of  State  to  accept  security,  p.  27,  s.  27. 

entry  on  first  day  of  session,  p.  27,  s.  27. 

evidence  of  land  not  admitted  when,  p.  28,  s.  27. 

exemplification  copv  of  grant,  p.  28,  s.  27. 

information  from  adverse  party,  p.  28,  s.  27. 

Kentucky,  provision  as  to,  p.  27,  s.  27. 

land  grant  from  other  state,  p.  28,  s.  27. 

Maine,  provision  as  to,  p.  27,  s.  27. 

matters  in  dispute,  p.  27,  s.  27. 

original  bail  discharged,  p.  27,  s.  27. 

petition  for  removal,  p.  27,  s.  27. 

proceedings  in  circuit  court,  p.  27,  s.  27. 

producing  orin^inal  grant,  p.  28,  s.  27. 

removal  by  aliens  under,  p.  27,  s.  27. 

removal  to  next  circuit  court  for  district,  p.  27,  s.  27. 

special  bail,  p.  27,  s.  27. 

stay  of  proceedings  in  State  court,  p.  27,  s.  27. 

sum  exclusive  of  costs,  p.  27,  s.  27. 

surety  for  entrance,  p.  27,  s.  27. 

time  for  filing  application  under,  p.  28,  s.  8  e. 

trial  of  fact  by  jury,  p.  29,  s.  28. 
Jurisdiction.     See  Removals;  Suits;  Courts. 

absent  defendant,  re -opening  by,  p.  156,  s.  90. 

acquired  by  publication,  p.  156,  s.  9  ^ 

action  founded  on  tort,  p.  149,  s.  89  c. 

action  on  mortgage  bond,  p.  152  s.  89  d. 

action  on  negotiable  instruments,  p.  148,  s.  89  c. 
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action  under  treaty,  amount  in  dispute,  p.  103,  s.  731. 

act  of  Congress  admitting  State,  p.  92,  s.  73  a. 

act  of  Congress  concerning  district,  construed,  p.  133, 

8.  83  a. 
act  of  18899  construed,  p.  131,  s.  82,  note, 
act  of  February,  1819,  construed,  p.  92,  s.  73  a. 
act  of  March  3,  1887,  construed,  p.  147,  s.  88  note, 
acts  of  court,  when  cannot  be  collaterally  attacked,  p. 

91,  s.  73  a. 
administrator,  p.  122,  s.  75  d. 
admiralty  and  maritime,  p.  7,  s.  3  a;  p.  13,  s.  4  c. 
advantage  of  jurisdiction,  p.  92,  s.  73  a. 
affecting  embassadors,  p.  7,  s.  3  a. 
affidavit  as  to  Federal  question,  p.  100,  s.  73  p. 
agent,  jurisdiction  concerning,  p.  94,  s.  73  b. 
alien  parties,  p.  8,  s.  3  b. 
alien,  when  cannot  be  sued,  p.  132,  s.  83  a. 
amount  exclusive  of  interest  and  costs,  p.  122,  s.  75  d. 
amount  in  dispute,  p.  90, 's.  73;  p.  104,  s.  73  m;   p. 

107,  s.  73  h. 
amount  in  dispute  at  commencement  of  action,  p.  108, 

8.  73  <j. 
amount  in  dispute,  how  may  be  shown,  p.  107,  s.  73  p. 
ancillary  jurisdiction  not  dependent  upon  citizenship 

of  partner,  p.  273,  s.  96  z. 
ancillary  jurisdiction  of  Federal  courts,  p.  273,  s.  96  z. 
appearance  of  parties,  p.  164,  s.  91  e. 
applying  creditors,  p.  269,  s.  96  x. 
appointment  of  receiver,  p.  94,  s.  73.  b. 
assignee    cannot  sue  where  assignor   could  not,   p. 

147,  s.  89  a. 
assignee,  jurisdiction  concerning,  p.  151,  s.  89  c. 
assignee's  appearance  bail,  p.  148,  s.  89  c. 
assignee  of  chose  in  actions,  p.  148,  s.  89  c. 
assignee  of  contract,  p.  151,  s.  89  d. 
assignee  of  lease,  p.  151,  s.  89  d. 
assignee  of  note  and  mortgage,  a.  149,  a.  89  e. 
assignee  of  re-insurance,  p.  151,  s.  89  d. 
assignee,  right  of  to  sue,  p.  1 11,  s.  74  a. 
assignee,  who  is,  p.  148,  s.  89  c;  p.  154,  a.  89  g. 
assignmenty  effect  of  motion  for,  p.  152,  s.  89  e. 
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assignment  by  operation  of  law,  p.  148,  a,  89  c. 
assignment,  enjoinment  of,  p.  100,  s.  73  h. 
assignmeut  to  give  jurisdiction,  must  be  absolute,  p. 

147,  8.  S9  b. 
as  to  citizen  of  District  of  Columbia,  p.   Ill,  s.  74  a. 
as  to  supplementary  proceedings,  p.  271,  s.  90  y. 
bankruptcy  proceedings,  p.  95,  s.  73  c. 
bankrupt  law,  p.  103,  s.  731. 
between  citizens  of  differeut  States,  p.  4,  s.  1 1>. 
between  citizens  of  same  State,  p.  100,  s.  73  h. 
between  different  States,  p.  7,  8.3  a. 
between  State  and  citizens  of  other,  p.  4,  s.  1  b. 
bill  in  equity  t>>  remove  cloud  on  title,  p.  98,  s.  73  f. 
bill  quia  timetf  to  what  jurisdiction  belongs,  i).  98,  s. 

73  f. 
bond,  providing  for  litigation  in,  p.  94,  s.  73  b. 
«apital  offenses,  triable  where,  p.  125,  8.  77. 
cases  arising  under  Constitution,  p.  6,  s.  3. 
cases  arising  under  laws  of  United  States,  p.  6,  s.  3; 

p.  105,  8.  73  o. 
cases  arising  under  treaties,  p.  6,  s.  3. 
cases  at  law,  what  includes,  p.  95,  s.  73  d. 
cases  in  equity,  test  of,  p.  95,  s.  73  d. 
cases  in  law  and  equity,  what  are,  p.  95,  s.  73  d. 
cases  in  law  and  equity,  when  arise,  p.  95,  s.  73  d. 
cases  in  law  and  equity,  to  what  confined,  p.  95,  s. 

73  d. 
case,  when  can  be  considered,  p.  95,  s.  73  d. 
chancery  in  England,  jurisdiction  growing  out  of,  p. 

96,  8.  73  d. 
Chinese  labor,  p.  104,  s.  73  1. 
chose  in  action,  suit  as  to,  p.   97,  s.  73  e;  p.   146, 

8.  89. 
chose  in  action,  what  includes,  p.  148,  s.  89  c. 
circuit  court,  jurisdiction  of,  over  offenses,  p.  123,  s. 

76  a* 
circuit  court,  what  may  restrain,  p.  103,  s.  73  h. 
citizen  of  ^^tat*^,  who  is,  p.  Ill,  s.  74  a. 
citizen  residing  in  foreign  country,  p.  168,  s.  92  a. 
citizenship  in  Territory  not  sufficient,  p.  113,  s.  74  c. 
citizenship  need  not  be  averred,  p.  100,  s.  73  h. 
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citizenship  of  the  parties,  p.  ^,  s.  73  d. 

civil  actions,  where  brought,  p.  132,  s.  83. 

claim  under  assignment,  what  must  show,  p.  149,  s. 

89  c. 
cloud  on  title,  proceedings  to  remove,  p.  155,  s.  90. 
collision  between  vessels,  p.  92,  s.  73  a. 
collusive  assignment  will  not  give,  p.  147,  s.  89  b. 
comity,  ground  for  declining,  p.  3,  s.  1  a. 
comity,  what  applies  to,  p.  92,  s.  73  a. 
comptroller  of  treasury,  p.  105,  s.  73  n. 
concerning  ancillary  proceedings,  p.  270,  s.  96  x. 
concerning  bankruptcy,  p.  19,  b.  9. 
concerning  land  grants,  p.  4,  s.  I  a;  p.  65,  s.  57. 
concerning  state  and  foreign  subjects,  p.  4,  s.  1  b. 
concurrent  in  probate  proceedings,  p.  91,  s.  73  a. 
concurrent  jurisdiction,  p.  65,  s.  57. 
concurront  jurisdiction,  priority  as  to,  p.  91,  s.  73  a. 
Congress  cannot  confer  upon  Federal  courts,  when, 

p.  89  8. 3  b. 
Congress  may  confer,  p.  3,  s.  1  a. 
Congress,  when  does  not  prescribe,  p.  93,  s.  73  a. 
constructive  service,  attachment  by,  p.  159,  s.  90  c. 
consuls,  p.  6.  8.  3;  p.  7,  s.  3  a. 

co-ordinate  courts,  power  concerning,  p.  94,  s.  73  c. 
corporations,  p.  114,  s.  74  d. 
courts  created  by  statute,  p.  11,  s.  3  e. 
crimes  under  maritime  jurisdiction,   p.   126,  s.   78, 

note, 
crimes,  where  indictable,  p.  125,  s.  76  d. 
criminal  actions,  pk  125,  s.  76  d. 
criminal  jurisdiction  of  circuit  court,  p.  125,  s.  76  d. 
creditors  of  payee,  p.  154,  s.  89  g. 
cutting  of  timber,  p.  94,  s.  73  b. 
debtor,  bill  in  equity  against,  p.  104,  s.  73  m« 
defeated  on  account  of  indispensable  party,  p.  262, 

s.  96  t 
defendant  must  be  sued  where  an  inhabitant,  p.  134, 

B.  83  c. 
demurrer,  objection  to  jurisdiction  by,  p.  134,  s.  83  c. 
dependent  upon  Federal  question,  p.  132,  s.  83  a. 
depending  on]y  on  adverse  citizenship,  p.  133,  s.  83  b. 
Dkstv  Removals.— 39. 
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dissolution  of  corporation,  p.  91,  s.  73  a. 
diverse  citizenship,  p.  110,  s.  74;  p.  121,  s.  75  c. 
domicile,  defendant  to  be  sued  in,  p.  132,  s.  83  a. 
dual  controversy,  p.  91,  s.  73  a. 
ejectment,  equitable  remedy  as  to,  p.  99,  &  73  g. 
ejectment,  jurisdiction  as  to,  p.  100,  s.  73  h* 
embassadors,  p.  6,  s.  3;  p.  7,  e.  3  a. 
embezzlement  from  national  banks,  p.  123,  s.  75  a. 
English  equity  jurisprudence,  what  applies  to,  p.  96, 

8.  73  d. 
EngUsh  high  court  of  chancery,  power  similar  to,  p. 

95,  B.  73  d. 
enticement  into  district,  service  illegal,  p.  157,  s.  90  a. 
equal  and  co-ordinate  jurisdiction,  p.  94,  s.  73  b. 
equitable  assignee,  p.  149,  s.  89  c. 
equitable,  dismissal  of  bill  for  want  of,  p.  164,  s.  91  e. 
equitable  jurisdiction,  not  lost  when,  p.  99,  s.  73  g. 
equitable  jurisdiction  under  judiciary  act,  p.  98,  s. 

73  f. 
equitable  jurisdiction,  what  may  defeat,  p.  98,  s.  73  f. 
equitable  relief,  p.  99,  s.  73  g. 
equitable  relief  against  State  court,  p.  97,  s.  73  e. 
equitable  remedies  not  adapted  to  common-law  ac- 

tions,  p.  100,  s.  73  g. 
equitable  remedies,  when  circuit  court  bound  to  ad- 
minister, p.  100,  s.  73  g. 
equitable  remedy  created  by  State  can,  p.  98,  s.  73  f. 
equitable  rights,  when  enforced,  p.  95,  s.  73  d.  | 

equity.  Federal  jurisdiction  as  to,  p.  94,  s.  73  b.  *      : 
evidence  of  value  in  dispute,  p.  108,  s.  73  g. 
exception  in  statute,  whiftt  does  not  extend  to,  p.  153, 

8.  89£. 
exclusive,  p.  6,  s.  3. 
executor  ^e  son  tort,  p.  98,  8.  73  f. 
Federal  courts  may  enforce  State  statutes,   p.  94, 

8.  73  b. 
Federal  courts,  will  take  equity  jurisdictioQ  when, 

p.  97,  8.  73  e. 
Federal  question,  p.  100,  s.  73  h. 
for  condemnation  of  prizes,  p.  13,  s.  6. 
foreclosure  as  to  land  in  other  State,  p.  99,  8.  73  g. 
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foreclosure,  Federal  jurisdiction  as  to,  p.  99,  s.  73  g. 

foreign  assignee  of  bankrupt,  p.  92,  s.  73  a. 

foreign  bill  of  exchange,  exception  as  to,  p.  147,  s. 

89  a. 
foreign  bill,  suits  upon,  p.  151,  s.  89  d. 
foreign  debtor,  p.  149,  s.  89  c. 
foreign  States,  citizens  or  subjects,  p.  7,  s.  3  a. 
forged  marriage  contract,  p.  100,  s.  73  g. 
for  punishment  of  officers  of  vessels,  p.  13,  s.  5 
for  suppression  of  slave  trade,  p.  13,  s.  7. 
fraudulent  assignment,  p.  94,  s.  73  b;  p.  152,  s.  89  e; 

p.  100,  s.  73  g. 
fraudulent  conveyance,  p.  149,  s.  89  c. 
fraudulent  decree,  p.  97,  s.  73  e. 
fraudulent  judgment,  p.  99,  s.  73  g. 
fraudulent  sale,  p.  97,  s.  73  e. 
fraudulent  title,  p.  97,  s.  73  e. 
grantee  of  title,  p.  147,  s.  89  b. 
guardian's  bond,  af*signeeof,  p.  151,  s.  89  d. 
heirs,  suit  by,  amount  involved  in,  p.  122|  s.  75  d. 
holder  of  foreign  bill,  p.  148,  s.  89  c. 
how  may  be  acquired,  p.  155,  s.  90;  p.  157,  s.  90  a. 
Indian  reserve,  p.  92,  s.  73  a. 
Indian  territory,  p.  123,  s.  76  a. 
indictment  for  murder,  triable  where,  p.  124,  s.  76  b. 
indispensable  partv,  p.  121,  s.  75  c. 
indorsee,  citizenship  concerning,  p.  149,  s.  89  c. 
indorsee,  when  cannot  sue  in  Federal  courts,  p.   149, 

8.  89  c. 
in  equity,  how  exercised,  p.  96,  s.  73  d. 
in  eauity,  what  co-extensive  with,  p,  96,  s.  73  d. 
inhaoitant,  what  will  not  make,  p.  134,  s.  83  c. 
in  rem  for  seizure  outside  of  district,  p.  128,  s.  81, 

note, 
insurance  companies,  award  against,  p.  108,  s.  73  q. 
interest,  coupons  constitute,  p.  122,  s.  75  d. 
internal  revenue.  State  property  as  to,  p.  103,  s.  73  1. 
intestate,  suit  by  representative  of,  p.  122,  s.  75  d. 
judiciary  act  of  1887,  purpose  of,  p.  151,  s.  89  d. 
^oint  contract,  suit  upon,  p.  160,  s.  91  a. 
joint  plaintiffs,  p.  134,  s.  83  b. 
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judge,  what  cannot  control,  p.  95,  s.  73  c. 
judgment  against  several,  nullity  when,  p.  159,  s.  90  b. 
land  grants  from  different  States,  p.  7,  s.  3  a;  p.  110, 

8.  74. 
land  in  different  districts  in  same  State,  p.  137,  s.  85. 
land  patents,  p  103,  s.  73  1. 
land  titles,  p.  121,  s.  75  b. 

law  and  equity,  distinct  remedies  o^,  p.  99,  s.  73  g. 
libel,  jurisdiction  concerning,  p.  127,  s.  79,  note, 
lien,  enforcement  of,  p.  158,  s.  90  a. 
limitations  of,  p.  11,  s.  3  e. 
limited  to  crimes  in  district,  p.  123,    .  76  b. 
maritime,  p.  7,  s.  3  a. 
marriage  contract,  p.  110,  s.  73  r. 
marshal's  bond,  p.  108,  s.  73  q. 
marshairs  return,  affidavit  as  to,  p.  157,  s.  90  a. 
matter  in  dispute,  p.  105,  s.  73  n;  p.  106,  s.  73  p. 
matter  in  dispute,  now  determined,  p.  108,  s.  73  q. 
meaning  of  citizenship,  p.  113,  s.  74  d. 
mining  laws,  p.  104,  s.  73 1. 
ministers  or  consuls,  p.  7,  s.  3  a. 
mortgagee,  foreclosure  by,  p.  99,  s.  73  g. 
must  extend  to  whole  cane,  p.  256,  b.  96  p. 
nature  of  that  acquired  by  removal,  p.  377,  s.  109  a. 
navigable  waters,  p.  103,  s.  73  k. 
new  remedies  by  State  law,  p.  98,  s.  73  f. 
nominal  parties,  who  are  not,  p.  121,  s.  75  c. 
nominal  party,  p.  138,  s.  86,  note, 
non-resident  x>art^,  may  plead  what,  p.  164,  s.  91  e. 
non-resident,  waiver  of  by,  p.  134,  s.  83  c. 
not  affected  by  citizenship  of  nominal  parties,  p.  247, 

B.  96  h. 
not  affected  by  death  of  defendant,  p.  371,  s.  108  d. 
notice,  constructive,  p.  158,  s.  90  b. 
notice  to  defendant,  essential,  p.  158,  s.  90  b. 
not  impaired  by  State  laws,  p.  2,  s.  1  a;  p.  9,  s.  3  c. 
nor  ousted  by  intervening  parties,  p.  372,  s.  108  d. 
not  waived  when,  p.  371,  s.  108  d. 
obligation  of  contract,  p.  102,  s.  73  k. 
obstructing  stream,  p.  101,  s.  73  i. 
of  a  State,  extent  of,  p.  13,  s.  4  c. 
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of  circuit  court  defeated  by  interest  of  State  in  suit 

when,  p.  211,  s.  95  f. 
of  circuit  courts  limited,  p.  6,  s.  3. 
of  circuit  court  to  appoint  ^{uardian,  p.  92,  s.  73  a. 
of  circuit  court  under  Act  of  1875,  p.  238.  s.  96  d. 
of  circuit  court  under  State  statute,  p.  98,  s.  73  f. 
of  crimes  and  offeuses,  exclusive,  p.  122,  s.  76. 
of  crimes  committed  by  foreign  consuls,  p.  124,  s. 

76  b. 
of  Federal  courts  to  determine  validity  of  will,  p.  106, 

8.  73  o. 
of  Federal  court,  what  will  not  oust,  p.  152,  s.  89  e. 
ofifense  begun  in  one  district  ending  m  another,  p.  126, 

8.  79. 
offenses  on  high  seas,  p.  126,  s.  78. 
inferior  courts,  p.  6,  8.  3. 
of  probate  matters,  p.  96,  s.  73  e. 
of  State  courts,  when  at  end,  p.  371,  s.  108  d. 
of  subject-matter,  p.  6,  s.  3  a. 
Ohio  river,  jurisdiction  concerning,  p.  92,  s.  73  a. 
once  obtained  continues,  p.  271,  s.  96  y. 
on  what  depends,  p.  158,  s.  90  b. 
order  directing  appearance,  p.  155,  s.  90. 
order  of  State  court  not  necessary  to  transfer,  p.  370, 

8.  108  c. 
original  jurisdiction,  service  in   regard  to,  p.    159, 

s.  90  b. 
original  packages,  p.  211,  s.  95  f. 
original  process,  how  restricted,  p.  157,  s.  90,  n'^te. 
over  corporations,  p.  113,  s.  74  d;  p.  161,  s.  91  c. 
partnership,  action  against,  p.  160,  s.  91  a. 
partnership,  when  may  be  sued,  p.  133,  8.  83  b. 
passing  of  title  to  real  property,  p.  106,  s.  73  o. 
patent  law,  question  as  to,  p.  93,  s.  73  a. 
pecuniary  penalities,  p.  127,  s.  80. 
perjury  in  election  contest,  p.  123,  s.  76  a. 
perpetual  injunction,  p.  100,  s.  73  h. 
personal  service,  necessity  of,  p.  ]fi9,  s.  90  c. 
plaintiffs,  citizens  of  different  States,  p.  121,  s.  75  c. 
plaintiff,   election  of  between  districts,   p.   133,   s. 

83  b. 
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pleader  cannot  arrange  parties  to  confer,  p.  252,  s. 

96  k. 
possession  of  fond,  ezclnsive  jurisdiction  as  to,  p.  92, 

8.  73  a. 
possession  of  property  by  Federal  and  State  courts, 

p.  92,  s.  73  a. 
presumption  in  favor  of,  p.  10,  s.  3  d. 
prior  process,  p.  91,  s.  73  a. 
proceedings  on  seizure,  p.  127,  s.  81 . 
prohibition  of  statute,  when  applies,  p.  151,  s.  89  d. 
property  administered  on,  p.  92,  s.  73  a. 
protecting  judge  of  United  States  court,  p.  123,  s. 

76  a. 
publication,  p.  156,  s.  90;  p.  159,  s.  90  c. 
question  of  belongs  to  Federal  court,  p.  371,  s.  108  d. 
qui  tarn  action,  p.  124,  s.  76  b. 
real  estate,  liens  against,  p.  91,  s.  73  a. 
receiver  of  national  bank,  p.  105,  s.  73  m. 
relates  to  persons,  not  rem^  p.  124,  s.  76  b. 
remedy  given  by  State  statute,  when  enforced,  p.  95, 

8.  73  d;  p.  98,  s.  73  f. 
resident  of  foreign  State,  p.  154,  s.  89  g. 
restriction,  to  what  does  not  extend,  p.  153,  s.  89  f. 
revenue  laws,  p.  103,  s.  73  1. 
right  not  enforceable  at  law,  p.  96,  s.  73  d. 
right  to  object  to  jurisdiction  personal,  p.  134,  s.  83  c. 
risht  under  State  statute,  p.  91,  s.  73  a. 
robbery,  jurisdiction  over  depends  upon  what,  p.  124, 

8.  76  b. 
seizure  and  sale,  p.  94,  s.  73  b. 
seizure  on  hiffh  sea,  p.  127,  s.  81,  note, 
seizures  on  high  sea,  where  prosecuted,  p.  127,  s.  81. 
seizures,  where  cognizable,  p.  127,  s.  81. 
selecting  administrator  in  other  State,  p.  97,  s.  73  e. 
separate  counts,  aggregate  amount  of,  p.  108,  s.  73 

q;  p.  122,  s.  75  d. 
service  of  process,  p.  157,  s.  90  a. 
service  of  process  on  railroad,  p.  163,  s.  91  d. 
service  of  process,  what  equivalent  to,  p.  162,  s.  91  c 
service,  when  will  be  set  aside,  p.  167,  s.  90  a. 
several  bringing  suit,  amount  in,  p.  108,  s.  73  g. 
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several  lots,  abrogate  value  of  governs,  p.  109,  s.  73  r. 
several  plaintms  claiming  under  same  title,  p.  107,  s. 

73  p. 
several  suitors,  amount  due  each,  p.  108,  s.  73  q. 
State  and  Federal  courts  cannot  interfere  with  each 

other,  when,  p.  92,  s.  73  a. 
State  attachment  law,  p.  94,  s.  73  b. 
State  courts,  comity  as  to,  p.  92,  s.  73  & 
State  court,  power  to  reach  funds,  p.  92,  s.  73  a. 
State  legislation  cannot  limit  or  impair,  p.  9,  s.  3  c. 
State  tax,  Federal  question  as  to,  p.  100,  s.  73  h. 
statutes  and  treaties,  p.  104,  s.  73  1. 
statute  concerning  negotiable  instruments,  p.  153,  s. 

89  g. 
stockholders,  action  as  to,  p.  94,  s.  73  b. 
subject-matter  and  parties,  p.  98,  s.  73  f. 
subscriptions,  bill  to  compel  payment  of,  p.  109,  s. 

73  q. 
substituted  service,  what  not  proper  case  for,  p.  159, 

s.  90  c. 
suit  against  State  officer  not  suit  against  State,  p.  211, 

s.  95  f. 
suit  against  State,  what  is  not,  p.  211,  s.  95  f. 
suit  in  personam^  p.  92,  s.  73  a. 
suits  in  State  court,  when  may  be  enjoined,  p.  95, 

s.  73  c. 
supersedeas  bond,  p.  103,  s.  73  1. 
supplemental  bill,  p.  100,  s.  73  h. 
taking  prisoner  by  marshal,  p.  92,  s.  73  a. 
tax  sale,  p.  121,  s.  75  b. 

temporary  resident,  not  citizen,  p.  Ill,  s.  74  a. 
temporary  resident,  service  upon,  p.  157,  s.  90  a. 
territorial  limits  of,  p.  11,  s.  3  f. 
transitory  action,  p.  91,  a.  73  a. 
treaties,  p.  6,  s.  3. 

trespass,  p.  108,  s.  73  q;  p.  153,  s.  89  b. 
trial  without  objection,  waiver,  p.  125,  s.  77,  note, 
trustee,  p.  97,  s.  73  e. 
trust,  suit  to  enforce,  p.  132,  s.  83  a. 
United  States'  land,  p.  92,  s.  73  a. 
United  States,  plaintiffs  or  petitioners,  p.  90,  8.  73. 
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value  of  property  involved,  p.  109,  s.  73  r. 

value  of  property  may  give  to  Federal  court,  p.  107, 
8.  73  p. 

voluntary  appearance,  p.  160,  a.  91  a. 

waiver  of,  wnat  is,  p.  134,  s.  83  c. 

want  of  in  circuit  court,  how  excepted  to,  p.  372,  s. 
108  d. 

what  extends  to,  p.  6,  s.  3. 

what  is,  p.  10,  8.  3  d. 

what  jurisdiction  includes,  p.  95,  s.  73  d. 

what  will  not  oust,  p.  101,  s.  73  i. 

when  attaches  in  circuit  court,  p.  371,  s.  108  d. 

when  bill  must  aver,  p.  101,  s.  73  i. 

when  only  part  of  several  defendants  are  served,  p. 
166,  8.  91. 

when  original  may  be  conferred,  p.  6,  s.  3. 

where  alien  is  a  party,  p.  8,  s.  3  b. 

where  a  State  is  a  party,  p.  7,  s.  3  a. 

will,  jurisdiction  concerning,  p.  97,  s.  73  e. 
Jury,  no  trial  by,  in  admiralty,  p.  29,  s.  28. 
Kansas,  civil  suits  in,  p.  140,  s.  88. 
Kentucky,  civil  actions  in,  p.  141,  s.  88. 

removals  in,  under  Judiciary  Act,  p.  27,  s.  27. 
I<and  grants,  controversies  concerning,  p.  7,  s.  3  a. 

from  different  States,  removal  as  to,  p.  28,  s.  27;  p. 
299,  s.  99. 
I<andlord  and  tenant,  ejectment  of  tenant  removable, 
p.  247,  s.  96  h. 

landlord  becomes  real  party  on  assuming  defense,  p. 
249,  s.  96  i. 

landlord,  intervention  by,  p.  337,  s.  105  m. 

substitution  of  landlord  as  defendant,  p.  249,  s.  96  i. 
Land  patent.     See  Patent. 

Laws  of  the  United  States,  petition  in  ejectment  un- 
der, p.  199,  s.  94  a. 
Lien,  first,  suit  to  enforce,  p.  265,  s.  96  t. 

mechauic's,  p.  265,  s.  96  t. 

proceedings  to  enforce,  p.  155,  s.  90;  p.  158,  s.  90  a. 

suit  concerning,  p.  132,  s.  83  a. 
Z«ittoral  rights.  Federal  question  not  involved  in,  p^ 
202,  s.  94  c. 

on  what  depend,  p.  202,  s.  94  c 
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I«Ocal  Influence  Act  of  1887,  conflicting  views  con- 
cerning, p.  292,  8.  98  e. 

See  Prejudice  and  Local  Influencf. 
ItfOuisiana,  prosecution  for  crimes  commit te J  in,  p.  129, 
8.  82. 

suits  in,  not  of  local  nature,  p.  141,  s.  £8. 
Maine,  provision  as  to,  p.  27,  s.  27. 

removals  in  under  Judiciary  Act,  p.  27,  s.  27. 
Mandamus,  issue  of  by  Federal  couAf,  p.  362,  s.  107  e. 

original  proceedings  for  not  removable,  p.  184|  s.  93i. 

proceedings  by,  p.  179,  s.  93  f. 

to  compel  transfer  of  stock,  removable,  p.  179,  s.  93  f. 

when  proceeding  for  not  removable,  p.  182,  s.  93  g. 
Marriage  contract,  question  concerning,  p.  110,  s.  73  r. 
Matter  in  dispute.     See  Controversy. 

criterion  for   determining  value  of  property,  p.  109, 
-8.  73  r. 

how  amount  determined,  p.  108,  s.  73. 

how  amount  may  be  shown,  p.  107,  s.  73  p. 

several  lots,  aggregate  of  governs,  p.  109,  s.  73  r. 

specific  performance,  amount  as  to,  p.  1 10,  s.  73  r. 

subscriptions,  bill  to  compel  payment  of,  p.  109,  s.73q. 

the  wron^  done,  p.  107,  s.  73  p. 

union  of  interests  may  constitute,  p.  107,  s.  73  p. 

what  is,  p.  108,  s.  73  q. 

what  pleadings  should  show,  p.  107.  s.  73  p. 
Michigan,  prosecutions  in,  p.  129,  s.  82. 

suits  to  be  brought  in,  p.  142,  s.  88. 
Mississippi,  ofiPenses  committed  in,  p.  130,  s.  82. 

suits  to  be  brought  in,  p.  142,  s.  88. 
Missouri,  ofifenses  committed  in,  prosecutions    for,   p. 
130,  8.  82. 

suits  to  be  brought  in,  p.  143,  s.  88. 
Mortgage,  foreclosure  of,  removal  as  to,  p.  216,  s.  95  j. 

le^al  title  to,  what  will  pass,  p.  152.  s.  89  e. 

lien  of.  Federal  quest  on  as  to,  p.  198,  s.  94  a. 

necessary  parties  to  foreclosure  of,  pp.  216,  217,  s.  95  j. 

proceedings  to  foreclose,  p.  165,  s.  91  f. 

redemption  of,  necessary  parties  to,  p.  219,  s.  95  1. 

strict  foreclosure,  mortgagor  an  indispensable  party 
to,  p.  217,  s.  95  j. 

transfer  of  to  give  jurisdiction,  p.  212,  s.  95  g. 
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lEotioii,  not  to  be  made  when,  p.  33S,  p.  105  m. 
lEunicipal  corporation,  citizenship  of,  p.  114,  s.  74  d; 

p.  241,  8.  96  e. 
ferry  rights  of  not  Federal  question,  p.  206,  s.  94  g. 
National  banks.     See  Removau 

agents  of,  jurisdiction  as  to,  p.  120,  s.  75  a. 
assignee  of,  jurisdiction  as  to,  p.  119,  s.  75  a. 
cannot  sue  in  other  circuit,  when,  p.  119,  s.  75  a. 
circuit  cou(t,  jarisdiction  of  as  to,  p.  118,  s.  75. 
concurrent  jurisdiction  concerning,  p.  119,  s.  75  a. 
enforcement  of  trust  deed  by,  p.  256,  s.  96  p. 
exception  as  to,  p.  301,  s.  100  a. 
may  sue  on  municipal  bond,  p.  119.  s.  75  a. 
not  suable  outside  of  district,  p.  161,  s.  91  e. 
power  of  Congress  as  to,  p.  119,  s.  75  a. 
receiver  of,  p.  120,  s.  75  a;  p.  105,  s.  73  m. 
ri^ht  of  to  sue  in  Federal  courts,  p.  119,  s.  75  a. 
suit  between  and  citizen  of  other  State,  p.  119,  s.  75, 

note, 
taxation  of,  removable,  p.  211,  s.  95  f. 
United  States  bank,  what  may  sue,  p.  119,  b.  75  a. 
where  deemed  citizen,  p.  118,  s.  75;  p.  118,  0.  75  a; 

p.  198,  s.  94  a. 
where  may  sue,  p.  114,  s.  74  d. 
winding  up  affairs  of,  p.  119,  s.  75. 
Navigable  waters,  jurisdiction  concerning,  p.  103,  s. 

73  k. 
nuisance  in  regard  to,  not  Federal  question,  p.  202, 

s.  94  c. 
obstruction  in,  p.  202,  s.  94  c. 
Ne^tiable  instruments,  exclusive  jurisdiction  as  to, 

p.  120,  8.  75  a. 
holders  of,  p.  153,  s.  89  g. 

jurisdictionof  circuit  court  concerning,  p.  154,  s.  89g, 
promissory  note  negotiable  by  law  merchant,  con- 
strued, p.  148,  s.  89  c. 
promissorv  note,  suit  upon,  p.  67,  s.  57;  p.  146,  s.  89. 
rights  and  remedies  of  the  parties  to,  p.  153,  s.  89  g. 
statute  concernintr,  p.  153,  s.  89  g. 
newly  admitted  States,  removal  of  causes  in,  p.  191,  s, 

93  o. 
North  Dakota,  civil  suits  in,  p.  144,  s.  88. 
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Notice  of  removal,  what  is  not  reasonable,  p.  290,  s. 

98  t. 
Nuisance,  Federal  question  as  to  abatement  of,  p.  206,  s. 

94  g. 
bill  to  abate,  damaj^^e  as  to,  p.  108,  s.  73  q. 
Objection  to  jurisdiction,  p.  374,  s.  108  e. 
by  demurrer,  p.  374,  s.  108  e. 

by  plea  in  abatement,  p.  372,  s.  108  d;  p.  374,  s.  108  e. 
may  be  made  by  answer,  p.  374,  s.  10^  e. 
what  objection  is  sufficient,  p.  375,  s.  108  e. 
when  may  be  taken,  p.  374,  s.  108  e. 
when  taken  too  late,  p.  375,  s.  108  e. 
OfQ.ce,  suit  to  recover  possession  of,  p.  23.  s.  19. 
Ohio,  Northern  District,  suits  in,  p.  147,  s.  88. 

offenses  committed  in,  p.  130,  s.  82. 
Order  of  removal,  cannot  be  renewed  by  State  courts 

p.  370,  s.  108  c. 
irregularity  cured  by,  p.  370,  s.  108  c. 
may  be  made  after  appearance  of  defendant,  p.  370,  s. 

108  c. 
no  formal  order  requisite,  p.  369,  s.  108  c. 
no  jurisdiction  where  no  question  is  pending,  p.  371, 

s.  108  d. 
State  court  may  insert  provision  in,  p.  369,  s.  108  c. 
State  court  may  strike  out  erroneous  order,  p.  369,  s. 

108  c. 
Parties,  bill  on  bond,  necessary  parties  to,  p.  262,  s.  96 1. 
coUusively  made,  who  are,  p.  213,  s.  95  g. 
controversy  between,  when  presumed,  p.  208,  s.  95  c. 
court  will  arrange  on  opposite  sides,  p.  252,  s.  96  k. 
jfeToe  covert^  who  is  necessary  party  to,  p.  262,  s.  96 1. 
indispensable  party,  citizenship  of  will  defeat  jurisdic- 
tion when,  p.  218,  s.  95  k. 
in  representative  character,  p.  215,  s.  95  g. 
necessary  parties,  who  are,  p.  262,  s.  96  t;  p.  216,  s. 

96  j. 
nominal  citizen  as,  p.  8,  s.  3  b. 
nominal  citizenship  of,  does  not  affect  jurisdiction,  p. 

247,  s.  96h. 
nominal  party,  collusion  to  make,  p.  213,  s.  95  g. 
nominal  party,  non*  joinder  of  will  not  defeat  removal, 

p.  249,  s.  96  i. 
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nominal  party,  not  treated  as,  p.  249,  s.  96  i. 

nominal  party  to  record  will  not  defeat  removal,  p. 
249,  8.  96  i. 

nominal  party,  who  is  not,  p.  220,  8.  95  ]. 

nominal  party,  who  is  r^arded  as,  p.  250,  s.  96  i. 

one  of  must  be  citizen,  p.  8,  s.  3  b. 

order  of  arrangement  of,  p.  252,  s.  96  k. 

party  to  record,  p.  164,  s.  91  e. 

proper  and  necessary,  p.  216,  s.  95  j. 

ready  for  trial  when,  p.  347,  s.  105  p. 

real,  court  will  notice  who  are,  p.  248,  s.  96  h. 

real,  rights  of  to  remove,  p.  249,  s.  96  i 

remov^  of  causes  as  to,  p.  207,  s.  95. 

substituted,  right  of  removal  by,  p.  215,  s.  95  i. 

surviving  partners  are  necessary,  p.  216,  s.  55  j. 

to  partition  suit,  p.  121,  s.  75  c. 

United  States  as  a,  p.  7,  s.  3  a. 

^ho  will  be  treated  as,  p.  322,  s.  105  b. 

widow,  to  what  not  necessary  party,  p.  262,  s.  96  t. 
Partnership,  accounting  by  partners,  p.  220,  s.  95  1. 

action  against  partners,  p.  216,  s.  95  j. 

cannot  be  sued  as  corporation,  p.  117,  s.  74  h. 

partners  not  entitled  to  remove  when,  p.  343,  s.  105  o. 

surviving  partners  necessary  parties,  p.  216,  s.  95  j . 

when  may  be  sued,  p.  133,  s.  83  b. 
Passengrer  law,  enforcement  of  penalties  under,  p.  24, 

8.  23. 
Patent,  action  concerning  growing  out  of  contract,  p.  15, 
8.  8  b. 

amount  involved  not  an  element  in,  p.  17,  s.  8  c. 

cancellation  of  for  fraud,  p.  105,  s.  73  m. 

citizenship  of  the  party,  p.  15,  s.  8  b. 

contract  m  cases  of,  p.  15,  s.  8  b. 

copying  of  bottles  aod  labels,  p.  202,  s.  94  c. 

death  of  defendant  in  patent  case»  p.  16,  s.  8  a. 

Federal  question  in,  p.  17,  s.  8  c. 

infringement  of,  p.  15,  s.  8  a. 

jurisdiction  of  circuit  court  concerning,  p.  l^,  s.  8. 

jurisdiction  of  State  courts  concerning,  p.  18,  s.  8  d. 

land  patent,  issues  of  fact  and  fraud  as  to,  p.  106»  s. 
73  o. 
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land  patent,  qneations  as  to,  p.  105,  s.  73  n;  p.  106^ 
8.  73  o. 

patent  law,  question  as  to,  p.  93,  s.  73  a. 

qui  ta/n  actions,  p.  14,  s.  8,  note. 

suit  against  commissioner  of,  p.  132,  s.  83  a. 

suits  concerning,  p.  14,  s.  8. 
Penalties  for  violation  of  Seamen's  Act,  p.  24»  s.  25. 

for  importing  foreign  labor,  p.  25,  s.  26. 
Petition.     See  Practice  in  Fedebal  Courts. 

allegations  in,  must  be  consistent  with  record,  p.  372, 
s.  108  d. 

allegations  in,  questions  of  law,  p.  259;  s.  96  r. 

amendment  of,  after  remand,  p.  331,  &  105  h. 

defect  of  jurisdiction  in,  objection  to,  p.  375,  s.  108  e. 

defined,  p.  322,  s.  105  c. ' 

duty  of  State  court  on  filing  of,  p.  366,  s.  108. 

facts  in,  not  open  to  inquiry  in  State  court,  p.  371, 
8.  108. 

governed  by  rules  of  pleading,  p.  325,  s.  105  c. 

irregularities  in,  how  waived,  p.  320,  s.  105  a. 

issues  of  fact  raised  by,  where  tried,  p.  375,  s.  108  f. 

may  be  amended,  p.  329,  s.  105  e;  p.  325,  s.  105  c. 

need  not  be  sworn  to,  p.  324,  a.  105  c. 

not  to  b3  contradicted,  p.  325,  s.  105  c. 

properly  overruled,  when,  p.  354,  s.  106  a. 

proper  petition,  what  is  not,  p.  325,  s.  105  c. 

time  for  filing  under  prior  statutes,  p.  337,  8.  105  m. 

when  to  be  med,  p.  320,  8.  105. 
Police  power,  Federal  question  concerning,  p.  206,  s. 

94^. 
Practice  in  Federal  courts,  amending  petition,  p.  381, 
s.  109  f . 

amendment  of  petition  discretional,  p.  384,  s.  109  g. 

attachment  after  summons,  preserved,  p.  388,  s.  110  b. 

cost,  when  not  recoverable,  p.  382,  8.  109  f. 

cross-bill  used  in,  p.  265,  s.  96  t. 

dissolving  of  injunction,  p.  385,  s.  109  h. 

docketing  case,  objection  to,  p.  399,  s.  Ill  g. 

efifect  of  non-service,  p.  408,  s.  112. 

equity  practice,  by  what  regulated,  p.  381,  s.  109  f . 

execution,  issue  of,  p.  382,  s.  109  f . 
Dkstt  RmovALs.— 4e. 
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ex  parte  orders,  will  issue  when,  p.  385,  s.  109  h, 
fands  in  hands  of  sheriff,  p.  381,  s.  109  f. 
injunction  to  protect  property,  p.  385,  s.  109  h. 
intervenor,  right  of  to  injunction,  p.  385,  s.  109  h. 
jurisdiction  of  circuit  court  not  appellate,  p.  381,  s. 

109  f. 
law  action,  procedure  o^  p.  381,  s.  109  f. 
motion  to  dissolve  attachment,  p.  388,  s.  110  c. 
nature  of  procedure  in  circuit  court,  p.  381,  s.  109  £ 
no  repleader  necessary  in  what  cases,  p.  381,  s.  109  f. 
opposing  motion  for  remand,  p.  399,  s.  Ill  g. 
plaintiff  may  replead  whea,  p.  381,  s.  109  f. 
plea  in  abatement,  p.  382,  s.  109  f. 
plea  in  abatement,  when  not  permitted,  p.  381,  s. 

109  f. 
power  of  il&e  court,  p.  384,  s.  109  h. 
prayer  of  petitioner,  denied  when,  p.  368,  s.  108  b. 
preservation  of  property  in  dispute,  p.  385,  a.  109  i. 
receiver,  accounting  with,  p.  382,  s.  109  1 
removal  of  attachment,  effect  of,  p.  388,  s.  110  c. 
repleading,  p.  382,  s.  109  f. 
resy  transfer  of,  p.  381,  s.  109  f. 
rights  to  be  protected,  p.  386,  s.  109  j. 
rules  of  practice,  p.  384,  s.  109  g. 
rules  of  State  court,  in  what  to  govern,  p.  384,  a. 

109  g. 
set-off,  rule  as  to,  p.  384,  s.  107  g. 
State  laws  enforced  after  removal,  p.  381,  s.  109  f. 
union  of  leeal  and  equitable  matters,  p.  381,  s.  109  f. 
Prejudice  and  local  influence.    See  Removal. 
affidavits  as  to,  how  made,  p.  281,  s.  97  i 
affidavit  by  corporation,  p.  281,  s.  97  L 
affidavit,  insufficient,  p.  295,  s.  98  j, 
affidavit  must  be  sustained  by  proof,  p.  284,  s.  98  a. 
affidavit  must  comply  with  statute,  p.  282,  s.  97  i. 
affidavit  must  set  forth  facts  to  satisfy  court,  p.  294, 

s.  98j. 
affidavit  sufficient,  p.  294,  a.  98  j. 
application  to  circuit  court,  p.  284,  s.  98  a. 
.    application,  when  to  be  made,  p.  286,  s.  98  d. 
citizenship  of  parties,  p.  282,  s.  97  i. 
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conditions  to  right  of  removal  for,  p.  281,  s.  97  i. 

court  to  determine  whether  exists,  p.  292,  s.  98  i. 

defects  in  petition  to  remove  for,  p.  285,  s.  98  b. 

defined,  p.  274,  s.  97  a. 

discretion  of  court  in  cases  of,  p.  298,  s.  98  p. 

evidence  insufficient  as  to,  p.  297,  s.  98  o. 

insufficient  showing  of  by  affidavit,  p.  293,  s.  98  j. 

issue  as  to,  p.  290,  s.  98  g. 

necessity  of  affidavit,  p.  282,  s.  97  i. 

notice  to  be  ffiven  of  application,  p.  290,  s.  98  f. 

order  remanding  case,  p.  298,  s.  98  r. 

petition  by  corporation,  p.  285,  s.  98  c 

petition  for  removal,  p.  285.  s.  98  b. 

plaintifif  no  risht  to  remove  for,  p.  278,  s.  97  £• 

plea  denying  belief  in,  p.  290,  s.  98  g. 

remand  after  removal  for,  p.  298,  s.  98  q. 

removal  on  ground  of,  p.  273,  s.  97;  p.  276,  s.  97  b. 

restriction  by  amount  m  controversy,  p.  277,  s.  97  e. 

restrictions  on  right  of  removal  for,  p.  275,  s.  97  b. 

restrictions  which  do  not  apply,  p.  277,  s.  97  d. 

right  to  remove  on  ground  of  does  not  exist  where,  p. 
280,  s.  97  h. 

sufficiently  shown  by  petition  and  affidavit,  p.  291,  s. 
98  h. 

time  for  making  application  for  removal,  p.  282,  s.  97  i. 

truth  of  affidavit  not  inquired  into  when,  p.  291,  s. 
98  h. 

whether  act  of  concerning  is  repealed— query?  p.  276, 
s.  97  c. 
Prizes,  condemnations  for,  p.  13,  s.  6. 
Process,  appearance  without  objection,  p.  166,  s.  91  q. 

arrest,  restriction  concerning,  p.  167,  s.  91  g. 

attachment,  p.  167,  s.  92  a. 

attachment  after  removal,  p.  388,  s.  110  c. 

attachment  after  summons,  p.  388,  s.  110  c. 

attachment,  foreign,  how  made,  p.  167,  s.  92  a. 

attachment  of  personal  effects,  p.  168,  s.  92  a. 

cannot  be  served  on  agent  of  foreign  corporations,  p. 
163,  s.  91  d. 

cannot  be  served  outside  of  district,  p.  166,  s.  91  g. 

compliance  with  statute  necessary,  p.  165,  s.  91  f. 


472  INDEX. 

Process — Continued. 

effect  of  non-service,  p.  408,  s.  112  b. 

.equivalent  to  proceedings,  p.  359,  s.  107  b. 

fraudulent  service,  p.  372,  s.  108  H. 

in  equity,  rule  as  to,  p.  159,  s.  90  b. 

marshal's  return,  p.  168,  s.  92  b. 

not  affected  by  removal,  p.  386,  s.  110. 

order  of  publication,  unwarranted,  p.  165,  s.  91  i, 

original,  what  includes,  p.  388,  s.  110  b. 

personal  jurisdiction,  how  obtained,  p.  371,  s.  108  d. 

prior  process,  p.  91,  s.  73  a. 

proceedings  in  rem,  p.  158,  s.  90  b. 

proceedings  tn  r«m,  what  is,  p.  165,  s.  91  f. 

procedure  concemiDg  injunctions,  p.  388,  s.  110  f. 

publication,  time  for,  p.  165,  s.  91  f. 

res,  jurisdiction  of,  obtained  how,  p.  168,  s.  92  a. 

separate  lien  not  carried  by,  p.  388,  s.  110  c. 

service  by  publication,   p.  164,  s.  91  f;  p.   165,  s. 

91  f. 

service  on  assignee  of  bankrupt,  p.  168,  s.  92  a. 
service  for  bank  cashier,  what  sufficient,  p.  168,  s. 

92  a. 

service  on  but  one  of  defendants,  p.  218,  s.  95  k. 
ser\'ice  on  foreign  corporation,  p.  163,  s.  91  d. 
service  on  visitmg  defendant,  p.  165,  s.  91  f. 
service  outside  of  district,  p.  231,  s.  95  s. 
service  outside  of  district,  how  may  be  pleaded,  p. 

166,  s.  91  g. 
service,  return  and  proof  of,  p.  168,  s.  92  b. 
service  upon  assignee  of  bankrupt,  p.  168,  s.  92  a. 
service,  will  be  set  aside  when,  p.  157,  s.  90  a. 
substitute  service,  when  may  be  had,  p.  165,  s.  91  f. 
sufficient  service,  what  establishes,  p.  168,  s.  92  b. 
imder  State  law,  force  if  in  Federal  courts,  p.  387,  s. 

110  b. 
voluntary  appearance,  p.  164,  s.  91  d. 
waiver  of  irregularity  in  service,  what  is,  p.  166,  s. 

91  g. 
waiver  of  service,  what  is,  p.  164,  s.  91  e. 
waiver  of  service,  what  is  not,  p.  164,  s.  91  e. 
what  will  not  reach,  p.  158,  s.  90  a. 
.  writ  of  attachment,  levy  by,  p.   168,  s.  92  a. 
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duestion  of  jurisdiction  raised  by  plea  in  abatement^: 

?.  372,  8.  108  d. 
Qui  tarn  actions,  p.  14,  s.  8;  p.  124,  s.  76  b. 
Quo  warranto,  proceedings  by,  p.  182,  s.  93  g;  p.  23, 
8.  20. 

when  not  removable,  p.  182,  s.  93  g. 

when  removable,  p.  182,  s.  93  g. 
Railroad,  cannot  remove  when,  p.  279,  s.  97  g. 

citizenship  of,  p.  1 14,  a;,,  74  d. 

consolidation  of,  p.  242,  s.  96  e. 

foreclosuro  of,  removable,  p.  179,  s.  93  f. 

injunction  against,  p.  121,  s.  75  b. 

office  outside  of  district,  p.  134,  s.  83  c. 

service  on,  how  can  be  made,  p.  162,  s.  91  c. 

service  on,  how  cannot  be  made,  p.  163,  s.  91  d. 
Rape,  trial  for,  removable,  p.  307,  s.  101  b. 
Real  property,  passing  of  title  to  by  Federal  court,  p. 

106,  s.  73  o. 
Receiver,  accounting  with,  p.  382,  s.  109  f. 

civil  liability  of,  p.  83,  s.  68. 

of  corporation,   suit  against,  removable,  p.  239,  s. 
96  d. 

of  insolvent  bank,  p.  120,  s.  75  a. 

of  national  banks,  p.  105,  s.  73  m;  p.  210,  s.  95  d. 

of  national  banks,  suit  concerning,  removable,  p.  180, 
8.  93  b. 
Recognizance,  stipulation  in  nature  of.  p.  353,  s.  106  a. 
Record,  amendment  of  by  consent,  p.  360,  s.  107  b. 

amendment  of  in  Federal  court,  p.  363,  s.  107  f. 

amendment  of  in  State  court,  question  as  to,  p. -360, 
8.  107  b. 

certiorari  to  compel  removal  of.     See  Revised  Stat- 
utes. 

copy  of,  to  be  duly  certified,  p.  359,  s.  107  b. 

damages  for  failure  to  enter,  p.  359,  s.  107  a. 

defect  in,  cure  of  by  certiorari,  p.  399,  s.  Ill  g. 

destruction  of  by  fire,  p.  377,  s.  109  a. 

duty  of  clerk  to  furnish.     See  Removal. 

efifect  of  filing  copy  of,  p.  377,  s.  109.  ^ 

filing  of,  nunc  pro  iunCy  p.  360,  s.  107  c 

must  show  citizenship  of  parties,  p.  364,  s.  107  g. 

must  show  jurisdiction,  p,  392,  s.  1 1 1  a. 
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must  show  on  face  that  case  is  removable,  p.  363,  s. 

107  f. 
penalty  of  clerk  for  refusal  to  forward,  p.  358,  s.  107. 
permission  of  court  to  file,  p.  399,  s.  Ill  fc. 
recitals  of  clerk  considered,  p.  363,  s.  107  f. 
removal  of  by  certiorari,  p.  358,  s.  107;  p.  362,  s. 

107  e. 
supplying  of  by  parties,  p.  361,  s.  107  d. 
time  for  filing,  p.  358,  s.  107?  p.  360,  s.  107  c 
time  for  filing;  remand  for  failure,  p.  399,  s.  Ill  g. 
transcript  of  part  of  from  State  court,  p.  363,  s.  107  f. 
what  includes,  p.  360,  s.  107  b. 
what  must  show,  p.  175,  s.  93  a;  p.  199,  s.  94  a;  p. 

394,  s.  Ill  b. 
Remand.     See  Dismissal. 

affidavit  not  considered  in  motion  for,  p.  397,  s.  Ill  d. 

after  hearing  and  final  decree,  p.  405,  s.  Ill  n. 

alien  becomms  citizen,  not  cause  for,  p.  395,  s.  111c. 

amemdment  of  pleading  to  avoid,  p.  392,  s.  Ill  a. 

as  to  matter  in  dispute,  p.  393,  s.  111b. 

at  discretion  of  court  when,  p.  399,  s.  Ill  g. 

basis  of  jurisdiction  for,  what  is,  p.  396,  s.  Ill  c. 

by  either  party,  p.  398,  s.  Ill  e. 

by  Supreme  Court,  effect  of,  p.  338,  s.  105  m. 

can  be  made  for  no  purpose  when,  p.  371,  s.  108  d. 

conclusive  waiver  of  right  of,  what  is,  p.  400,  s.  Ill  L 

costs  in  case  of,  p.  404,  s.  Ill  1. 

duty  of  court  when,  p.  393,  s.  Ill  b. 

effect  of,  p.  401,  s.  Ill  j. 

Federal  question  conceminff,  p.  397,  s.  Ill  d. 

filing  of  petition  and  bond  in  State  court,  p.  398,  s. 

HI  e. 
for  failure  to  file  record,  p.  399,  s.  Ill  g. 
for  improper  removal,  p.  395,  s.  Ill  c. 
for  insufiiciency  of  bond,  p.  400,  s.  Ill  h;  p.  354,  s. 

106  a. 
for  irregularities,  p.  395,  s.  Ill  c. 
for  non-appearance,  p.  399,  s.  Ill  ^. 
for  what  not  necessarily  made,  p.  399,  s.  Ill  g. 
^ound  for,  noticed  by  court,  p.  391,  s.  Ill  a. 
in  case  of  infant,  p.  395,  s.  Ill  c. 
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instance  of,  p.  399,  s.  Ill  g. 

judgment  as  to  final,  p.  403,  s.  Ill  k. 

judgment  for  costs,  when  not  given,  p.  402,  s.  Ill  j. 

jurisdiction  of  State  court  re-attaches  upon,  p.  401,  s. 

lllj. 
jurisdiction  of  State  court  retained  without,  when,  p. 

405,  8.  Ill  n. 
may  be  ordered  at  any  stage  of  proceedings,  p.  406,  s. 

112  a. 
motion  for  by  adverse  party,  p.  392,  s.  Ill  a. 
motion  for  by  defendant,  what  may  not  plead,  p.  397, 

B.  Ill  d. 
motion  for  denied  when,  p.  397,  s.  Hid. 
motion  for  made  where,  p.  396,  s.  Hid. 
motion  for  not  entertained  when,  p.  394,  s.  ill  c. 
motion  for  too  late,  pp.  400,  401,  s.  1 H  i. 
motion  for,  what  admits,  p.  395,  s.  Ill  c. 
motion  for,  when  granted,  p.  398,  s.  Ill  f. 
motion  for,  when  proper,  p.  394,  s.  Ill  b. 
no  appeal  from  ordei*  of,  p.  402,  s.  1 11  k. 
not  a  discontinuance,  p.  402,  s.  Ill  j. 
not  affected  by  cross-bill,  p.  395,  s.  Ill  c. 
not  ordered  on  consent  of  parties,  p.  404,  s.  Ill  m. 
not  prevented,  how,  p.  398,  s.  Ill  f. 
on  ground  of  separable  controversy,  p.  399,  s.  Ill  f. 
opposing  motion  for,  what  state,  p.  399,  s.  Ill  g. 
order  for,  p.  298,  s.  98 r;  p.  391,  s.  111. 
provision  for,  how  appJies,  p.  392,  s.  Ill  a. 
remedy  for  by  mandamus,  lost,  p.  403,  s.  Ill  k. 
remedy  in  State  court  after,  p.  405,  s.  Ill  n. 
right  of  may  be  waived  when,  p.  395,  8.  Ill  c. 
right  of  not  to  be  waived  when.  p.  395,  s.  Ill  c. 
right  of  not  waived,  how,  p.  398,  s.  Ill  e. 
right  of  plaintiff  to  not  waived  by  what,  p.  397,  s. 

Ill  d. 
separable  controversy  as  ground  for,  p.  253,  s.  96  m. 
State  court  found  to  resume  after,  p.  405,  s.  Ill  n. 
statute  concerning,  p.  391,  s.  Ill;  p.  405,  s.  112. 
waiver  of  motion  for,  what  is  not,  p.  400,  s.  Ill  i. 
what  court  will  not  anticipate,  p.  397,  s.  Hid. 
what  is  fatal  to  motion  for,  p.  400,  s.  Ill  i. 
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whatnot  gronnd  for,  p.  392,  s.  Ill  a;  p.  401,  s.  Ill  i; 

p.  404,  8.  Ill  m. 
what  will  be  deemed  waiver  of  motion  for,  p.  400,  s. 

lUi 
when  duty  of  court,  p.  391,  s.  Ill  a;  pp.  393,  394,  s. 

Ill  b;  p.  396,  8.  Ill  c. 
when  Federal  question  may  arise,  p.  393,  s.  Ill  bi. 
when  motion  for  may  be  made,  p.  397,  s.  Ill  d. 
when  must  be  ordered,  p.  401,  8.  Ill  i. 
when  not  a  bar  to  subsequent  removal,  p.  403,  s.  111k. 
when  removal  is  made  on  two  grounds,  p.  398,  s.ll  1  e. 
when  will  be  ordered,  p.  239,  s.  96  d;  p.  250,  s.  96  i; 

p.  263,  8.  96 1;  p.  392,  s.  Ill  a. 
when  jurisdiction  is  doubtful,  p.  392,  s.  Ill  a;  p.  393, 

8.111b. 
where  prejudice  is  found  to  exist,  p.  291, 's.  98  g. 
with  directions  to  dismiss,  p.  338,  s.  105  m. 
writ  of  error  does  not  lie  for  review  of,  p.  402,  s. 

111k. 
of  defendant  when  action  begun  considered,  p.  228,  s. 

95  p. 

Bemoval.    See  Removal  Acts;  Revised  Statutes. 

accounting,  suit  for  not  removable  when,  p.  346,  s. 

105  p. 
action  against  joint  tortfeasor,  not  removable,  p.  262, 

8.  96 1. 
action  by  attachment,  removable,  p.  181,  s.  93  g. 
action  for  causing  death,  removable,  p.  181,  s.  93  g. 
action  of  tort,  inseparable  controversy  as  to,  p.  264, 

s.  96 1. 
action  of  tort,  joint  and  several,  removable,  p.  255,  s. 

96  n. 

action  of  tort,  when  not  removable,  p.  181,  s.  93  g, 

action  on  joint  liability,  not  removable,  p.  262,  s.  96  a. 

action  on  lost  will,  removable,  p.  182,  s.  93  g. 

action  to  establish  lost  will,  removable,  p.  184,  s.  93  h. 

ad  damnum,  amount  made  in,  p.  187,  s.  93  k. 

affidavit,  by  whom  claimed,  p.  296,  s.  98  1. 

affidavit  for,  p.  55,  s.  47. 

affidavit,  how  executed,  p  296,  s.  98  m. 

affidavit,  may  be  signed  by  attorney,  p.  296,  s.  98  L 
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affidavit  must  accompany  application,  p.  295,  s.  98  k. 

affidavit,  not  conclusive,  p.  187,  s.  93  k. 

affidavit^  sufficiency  of,  p.  338,  s.  96  d;  p.  296,  s.  98  n. 

affidavit^  when  to  be  tiled,  p.  174,  s.  93  a. 

alien,  not  citizen,  p.  235,  s.  96  b. 

alimony,  amount  in  suit  for,  p.  189,  s.  93  1. 

a  matter  of  ri&ht,  p.  366,  s.  lOS  a. 

amendment  ofpieadings  concerning,  p.  206,  s.  94  f. 

amount  in  dispute,  p.  174,  s.  93  a;  p.  188,  s.  93  k;  p. 

280,  s.  97  h. 
amount  in  dispute,  has  reference  to  what,  p.  189,  s. 

93  1. 
amount  in  dispute  under  act  of  1887,  p.  190,  s.  93  m. 
ancillary  suits  not  removable,  p.  185,  s.  93  j. 
an  indirect  mode  of  acquiring  original  jurisdiction,  p. 

371,  s.  108  d. 
appeal    to  State  supreme  court,   effect  of,  p.   177, 

s.  93  d. 
application  for,  must  comply  with  statute,  p.  284,  s. 

98  a. 
arrangement  of  parties  by  court,  p.  252,  s.  96  k. 
at  any  time  before  trial  in  State  court,  p.  286,  s. 

98  d. 
attachment  in  case  of,  p.  27,  s.  27. 
attachment^  validity  as  to,  p.  179,  s.  93  f. 
averment  of  resistance  not  sufficient,  p.  238,  s.  96  d. 
before  hearing,  but  not  after  appeal,  p.  289,  s.  98  e. 
before  trial  or  final  hearing,  p.  55,  a.  47. 
bill  in  chancery,  removable,  p.  179,  s.  93  f. 
bill  to  reform  contract,  removable,  p.  179,  s.  93  f . 
bill  to  vacate  judgment,  not  removable,  p.  185,  s.  93. 
by  alien  against  civil  officer,  p.  61,  s.  53. 
by  alien  or  non-resident,  p.  25,  s.  96  r. 
by  insolvent  corporation,  p.  263,  s.  96  e. 
by  owner  in  ejectment,  p.  249,  s.  96  i. 
by  plaintiff  or  defendant,  p.  55,  s.  47. 
cannot  be  had  where  both  parties  are  aliens,  p.  235, 

s.  96  b. 
case  between  citissens  of  same  state,  p.  269,  s.  96.x. 
•  case  referred  to  master  not  removable,  p.  338,  s.  105 

m;  p.  346,  s.  105  p. 
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cases  goyemed  by  clause  in  Act  of  1887,  p.  234,  s, 
96  a. 

cases  pending  on  admission  of  new  State,  not  remov- 
able when,  p.  192,  s.  93  o. 

cause  depending  on  title,  p.  295,  s.  96  t. 

cause  for  removal,  what  is,  p.  294,  s.  98  j. 

cause  for  removal,  what  is  not,  p.  294,  s.  98  j. 

cestui  que  trust,  p.  179,  s.  93  f. 

citizenship  at  commencement  of  suit,  p.  235,  s.  96  b. 

citizenship,  not  presumed,  p.  256,  s.  96  p. 

citizenship  of  consolidated  corporation,  p.  245,  s.  96  f. 

citizenship  of  executors,   how  determined,  p.  235,  s. 
96  b. 

citizeuship  of  parties,  p.  174,  s.  93  a. 

citizenship  to  be  determined  by  circuit  court,  p.  238, 
8.  96  d. 

civil  suit,  what  is,  p.  182,  s.  93  g. 

claim  against  deceased,  not  removable,  p.  182,  s.  93  ^. 

claim  against  estate,  not  removable  when,   p.  179, 
s.  93  f . 

claim  for  distribution,   removable  when,  p.    179,  s. 
93  f. 

claim  in  body  of  complaint,  p.  189,  s.  93  1. 

claim  laid  for  any  amount  when,  p.  1 S9,  s.  93  L 

collusive  joinder,  what  is,  p.  252,  s.  96  k. 

comity  not  element  in  removal,  p.  178,  s.  93  d. 

condemnation  proceedings,  removable,  p.  181,  s.  93 
g;  p.  182,  s.  93  g. 

condemnation  proceedings,  when  not  removable,  p. 
185,8.  93  j. 

conditions  to  right  of,  p.  281,  s.  97  i. 

consenting  to  reference,  p.  174,  s.  93  a. 

consolidation  of  railroads,  p.  242,  s.  96  e. 

corporation  chartered  by  foreign  country,   may  re- 
move, p.  243,  8.  96  e. 

corporation  of  two  States,  what  is,  p.  245,  s.  96  f. 

counter-claim,  amount  pleaded  by,  p.  188,  s.  93  k. 

counter-claim  in  excess  of  plaiutiff  s  claim,  p.  191,  s. 
93  n. 

counter-claim  not  alone  removable,  p.  185,  s.  93  j, 

court,  what  is  not  a,  p.  186,  s.  93  j. 
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county  officials,  citizenship  of  will  not  defeat,  p.  248, 

8.  96  h. 
creditor's  bill,  single  controversy  as  to,  p.  269,  s. 

96  w. 
creditors,  right  of  to  have  claim  allowed,  p.  188,  s. 

93  k. 
cross-bill,  effect  of  filing,  p.  185,  s.  93  j. 
cross-bill,  removal  upon  filinff  of,  p.  239,  s.  96  d. 
damages,  action  for  removable,  p.  187,  s.  93  k. 
decision  of  State  court  as  to,  not  conclusive,  p.  256, 

8.  95  p. 
demurrer,  filing  of,  p.  177,  s.  93  d. 
denial  of  civil  rights  cause  for,  p.  56,  s.  50. 
diverse  citizenship,  extent  of,  p.  251,  s.  96  j. 
diverse  citizenship,  removal  on  ground  of,  p.  236,  s. 

96  c. 
diverse  citizenship,  what  is,  p.  238,  s.  96  d. 
diverse  citizenship,  when  must  be  averred,  p.  238,  s. 

96  d. 
diverse  citizenship,  when  must  exist,  p.  238,  s.  96  d; 

p.  236,  s.  96  c. 
divorce  suit,  when  may  be  removed,  p.  126,  s.  93  j. 
ejectment,  removable,  p.  181,  s.  93  g. 
equitable  defenses,  p.  175,  s.  93  a. 
executor,  where  may  sue,  p.  235,  s.  96  b. 
feigned  issue  removable,  when,  p.  182,  s.  93  g. 
filing  of  petition  and  bond  in  State  court,  p.  284,  s. 

98  a. 
filing  of  transcript  vests  jurisdiction,  when,  p.  369,  s. 

108  c. 
foreign  citizenship  or  alienage,  p.  235,  s.  96  b. 
foreign  corporatiouy  an  alien,  p.  235,  s.  96  b. 
foreign  corporations,  rights  of  to,  p.  246,  s.  96  g. 
foreign  corporations,  where  citizens,  p.  243,  s.  96  e. 
foreclosure,  suit  for,  citizenship  of  parties  to,  p.  250, 

8.  96  i 
foreclosure  suit,  not  removable,  when,  p.  185,  s.  93  j. 
for  prejudice  and  local  influence,  p.  27o,  s.  97. 
fraudulent  mortgage,  cancelation  of,  p.  190,  s.  93  m. 
garnishment,  not  removable,  p.  185,  s.  93  j. 
grounds  for,  p.  178,  s.  93  j. 
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identity  of  interestB,  p.  248,  s.  96  h. 
issue  as  to  removal,  where  tried,  p.  291,  s.  98  h. 
issue  OQ  ai>plication,  how  raised,  p.  290,  s.  98  g. 
incidental  interest,  not  removable,  p.  269,  s.  96  x. 
indispensable  party,  controversy  as  to,  p.  256,  s.  96  o. 
initiated  by  filing  of  petition,  p.  366,  s.  108  a. 
injunction  to  restrain  execution  of  judgment,  not  re- 
movable, p.  186,  8.  93  j. 
interpleader,  order  for,  p.  174,  s.  93  a. 
intervenors,  may  remove,  when,  p.  282,  s.  97  i. 
intervening  of  nominal  party,  p.  248,  s.  96  h. 
intervening  party,  not  entitlea  to,  p.  264,  s.  96  t. 
intervention  of  party  not  citizen,  p.  239,  s.  96  d. 
joint  contractors,  suit  against,  p.  269,  6.  96  u. 
jurisdiction  must  extend  to  whole  case,  p.  256,  s.  96  p. 
land  title,  provision  concerning,  p.  179,  s.  93  f. 
legal  and  equitable  claims,  p.  181,  s.  93  g. 
letters  of  administration,  p.  174,  s.  93  a. 
loss  of  the  rights  of,  p.  178,  s.  93  d. 
loss  of  light  of  by  one  affects  all,  p.  216,  s.  95;  p.  263, 

s.  96  t. 
mandamus,  original  proceedings  for  not  removable,  p. 

184,  s.  93  i. 
mandamus,  proceedings  by,  p.  179,  s.  93  f . 
mandamus,  proceedings  for  not  removable,  when,  p. 

182,  s.  93  g. 
mining  company,  account  concerning,  p.  263,  s.  96  t. 
misjoinder  of  defendants  will  not  defeat,  p.  397,  s. 

Ill  d;  p.  248,  B.  96  h. 
motion  for  by  one  defendant,  granted  when,  p.  258,  s. 

96  (^. 
municipal  corporation,  citizen  of  State  where  organized, 

p.  241,  8.  96  e. 
notice  of,  what  is  not  reasonable,  p.  290,  s.  93  f. 
of  suits  aeainst  revenue  officers,  p.  59,  s.  52. 
on  ground  of  diverse  citizenship,  p.  234,  s.  96. 
on  ground  of  prejudice  and  local  influence,  p.  273,  s.  97. 
ownership  oi  property,  suit  to  determine,  p.  270,  8, 

96  X. 
nominal  parties,  citizenship  of  does  not  affect,  p.  247, 

8.  96  h. 
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nominal  parties,  non-joinder  of  will  not  defeat,  p.  249, 

8.  96  i. 
nominal  parties  to  record  will  not  defeat,  p.  249,  s. 

96  i. 

nominal  parties,  who  are  regarded  as,  p.  250,  s.  96  i. 

See  Parties. 
parties,  rights  of  in  State  coart,  p.  177,  s.  93  d. 
partnership  obligation,  action  on  not  separable,  p  265, 

8.  96  t. 
petition,  amount  claimed  in,  p.  189,  s.  93  1. 
petition,  effect  of  filing  of,  p.  53,  s.  45. 
petition  to  be  filed,  p.  55,  s.  48. 
petition,  when  filed  m  time  for,  p.  288,  s.  98  e. 
pleadings,  case  disclosed  by,  p.  175,  s.  93  a. 
power  of  Congress  concerning,  p.  173,  s.  93. 
prejudice  and  local  influence,  affidavit  as  to,  p.  294, 

8.  98  j. 
prejudice  end  local  influence,  defined,  p.  274,  s.  97  a. 
probating  of  will,  not  removable  when,  p.  239,  s.  96  d. 
probating  will,  removable  when,  p.  237,  s.  96  c. 
proceedings  for,  p.  175,  s.  93  a. 
proceedings  for  caveat  of  will,  not  removable,  p.  184, 

8.  93  b. 
proceeding  in  nature  of  suits,  removable,  p.  181,  s. 

93  g. 
proceedings  in  State  court,  p.  177,  s.  93  d. 
proceedings  in  State  court  not  waiver  of,  p.  177,  s. 

93  c. 
proceedings  to  annul  will,  removable,  p.  184,  s.  93  h. 
proceedings  to  probate  will,  not  removable,  p.  182,  s. 

93  g;  p.  184.  s.  93  h. 
process  not  affected  by,  p.  386,  s.  110. 
provision  for  must  be  made  by  statute,  p.  256,  s.  96  p. 
qui  tarn  action,  p.  14,  s.  8,  note. 
quo  ivarranto,  proceedings  by,  p.  23,  s.  20. 
quo  warranto,  removable,  when,  p.  182,  s.  93  g. 
railroad  company,  cannot  remove   when,  p.  279,  s. 

97  g. 

railroad  foreclosure,  removable,  p.  179,  s.  93  f. 
real  parties,  courts  will  notice  who  are,  p.  248,  s.  96  h. 
real  parties,  right  of  to,  p.  249,  s.  96  i 
Dwr/Y  Removals.— 41. 
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receiver  of  national  bank,  suit  concerning,  removable, 

p.  180,  8.  93  b. 
record,  what  must  show,  p.  175,  s.  93  a. 
remand,  will  be  ordered  when,  p.  239,  s.  96  d. 
removal  from  newly  admitted  States,  p.  191,  s.  93  o. 
replevin,  removable,  p.  181,  s.  93  g. 
resident  foreigners,  right  of  to,  p.  235,  s.  96  b. 
restriction  on  by  amount  in  dispute,  p.  187,  s.  93  k. 
restrictions  upon  by  Congress,  p.  1 78,  s.  93  e. 
restrictions  upon  right  of  under  original  act,  p.  275,  s. 

97  a. 
resulting  trust,  bill  to  establish,  p.  185,  s.  93  j. 
review  of  judgment  of  State  court,  p.  186,  s.  93  j. 
right  of  a  question  for  decision  of  circuit  court,  p.  256, 

s.  96  p. 
right  of,   based  on   adverse  citizenship,  p.    279,  s. 

97  g. 
right  of  dependent  on  citizenship,  p.  235,  s.  96  b;  p. 

174,  s.  93  a. 
right  of  may  be  waived,  p.  174,  s.  93  a. 
right  of,  not  defeated  when,  p.  187,  s.  93  k. 
right  of  not  prevented  by  State  law,  p.  176,  s.  93  c. 
right  of  not  vested,  p.  176,  s.  93  b. 
right  of  party  to  insist  upon,  p.  174,  s.  93  a. 
right  of  statutory,  p.  175,  s.  93  a. 
right  of,  when  applies,  p.  174,  s.  93  a. 
right  to  remove  not  lost  by  declaration  of  intention  to 

become  citizen,  p.  238,  s.  96  d. 
right  to  vote  does  not  make  citizen,  p.  235,  s.  96  b. 
security  for  appearance,  p.  174,  s.  93  a. 
security  offered,  p.  55,  s.  48. 
separable  controversy,  where  does  not  exist,  p.  254, 

s.  96  n. 
separable  controversy,  where  exists,  p.  254,  s.  96  n. 
separate  grounds  for,  p.  257,  s.  96  q. 
sheriffs  levy,  removable  when,  p.  182,  s.  93  g. 
special  proceedings,  p.  184,  s.  93  i 
specific  performance,  amount  involved  in,  p.  190,  s. 

93  m. 
State   court  cannot  permit  reduction  of  damages,  p. 

189,  8.  93  1. 
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State  court,   jurisdiction  of  complete,  when,  p.  177, 

s.  93  d. 
statute  concerning,  void,  p.  176,  s.  93  c. 
statute  to  be  complied  with,  p.  256,  s.  96  p. 
stipulation  not  to  remove,  held  valid,  p.  176,  s.  93  c. 
subject-matter  of  suit,  p.  185,  s.  93  j. 
subject-matter,  rights  as   to   do  not  attach,    when, 

p.  262,  s.  96  t. 
suit  against  administrator,  removable,  s.  179,  s.  73  f. 
suit  against  alien,  what  includes,  p.  235,  s.  96  b. 
suit  against  directors  of  corporation,  p.  250,  s.  96  i. 
suits  between  citizens  of  different  States,  what  is,  p. 

239,  s.  96  d. 
suit  by  attorney-general  of  State,  not  removab'     p. 

185,  s.  93j. 
suit  by  city  to  vacate  franchise,  p.  265,  s.  96  t. 
suit  by  heir  against  co-heirs,  p.  247,  s.  96  h. 
suit  by  next  friend  does  not  affect  jurisdiction,  p.  247, 

s.  96  h. 
suit  by  one  in  behalf  of  others,  not  removable,  when, 

p.  189,  s.  93  1. 
suit  by  State  in  its  own  court,   removable   when, 

p.  239,  s.  96  d. 
suit  by  town,  removal  as  to,  p.  235,  s.  96  b. 
suit  for  injunction,  removable,  p.  179,  s.  93  f. 
suit  for  taxes,  amount  in,  removable,  p.  189,  s.  93 1. 
suits  for  title  to  land,  citizenship  of,  parties  to,  p.  250, 

s.  96  i. 
suit,  nature  of  to  authorize  removal,  p.  179,  s.  93  f. 
suits  not  removable,  'p.  185,  s.  93  j. 
suit  of  criminal  nature,  not  removable,  p.  181,  i.  93  y. 
suit  on  title,  removable,  p.  180,  s.  93  f. 
suit  to  annul  will,  removable,  p.  182,  s.  93  g. 
suit  to  quiet  title,  removable  when,  p.  258,  s.  96  r. 
suit  to  restrain  execution  of  judgment,  removable, 

when.  p.  179,  s.  93  f. 
suit  to  restrain  use  of  awning,  amount  in,  p.  189,  s. 

931. 
suit,  what  is,  p.  181,  s.  93  g;  p.  186,  s.  93  j. 
supplementary  proceedings  not  removable,  p.  270,  s. 

96  x. 
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taxes,  actioQ  to  recover,   not  removable,  p.  185,  8. 

93  j. 
temporary  residence  not  citizenship,  p.  256,  s.  96  p. 
testmg  suit  on  merits,  not  waiver  of,  p.  174,  s.  93  a. 
the  enabling  act,  p.  192,  s.  93  o. 
time  for  excepting  to  process  in  State  court,  p.  243, 

s.  96  e. 
time  of  entering  appearance,  p.  53,  s.  45. 
time  to  allege  diverse  citizenship,  p.  239,  s.  96  d. 
tort,  actions  in,  p.  187,  s.  93  k. 
tort,  amount  claimed  in  action  of,  p.  189,  s.  93  L 
transfer  of  stock,  suit  for,  p.  179,  s.  93  f. 
trustee,  bill  against,  p.  179,  s.  93  f. 
two  causes  of  action  in  one  suit,  removable,  p.  254,  s. 

96  n. 
voluntary  assignee,  action  by,  p.  248,  s.  96  h. 
what  will  authorize,  p.  345,  s.  105  p. 
what  will  not  authorize,  p.  178,  s.  93  f. 
when  perfected,  p.  377,  s.  109. 
when  remand  should  be  made,  p.  250,  s.  96  i. 
when  the  right  is  perfected,  p.  369,  s.  108  c. 
will  covering  property  in  two  States,  removable,  p. 

184,  s.  93  h. 
written  request  for  removal,  to  what  court  made,  p. 

193,  s.  93  o. 
Bemoval  Act  of  1876.    See  Removal  undrb. 

admiralty  and  equity,  exception  as  to,  p.  76,  s.  60. 
affidavit  concerning  land  grant,  p.  75,  s.  59. 
amount  in  dispute,  p.  65,  s.  57;  p.  68,  s.  58. 
arrest,  where  to  be  made,  p.  66,  s.  57. 
assignee,  when  may  sue,  p.  67,  s.  58.  • 

bond  to  be  filed,  p.  73,  s.  59. 
clause  in  repealea,  p.  68,  s.  58,  note, 
claims  under  grants  of  different  States,  p.  68,  s.  58. 
controversies  between  citizens  and  aliens,  p.  68,  s.  58. 
controversies  between  citizens  and  foreign  State,  p. 

68,  s.  58;  p.  66,  s.  57. 
controversies  between  citizens  of  different  States,  p. 

68,  s.  58;  p.  65,  s.  57. 
duty  of  State  court  to  accept  petition,  p.  74,  s.  59. 
either  party  may  remove,  p.  69,  s.  58. 
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exclusive  cocnizance  of  crimes,  p.  66,  s.  57. 
exemplification  of  land  grant,  p.  75,  s.  59. 
improper  removal,  p.  74,  8.  59. 
land  grants,  suits  concerning,  p.  68,  s.  58;  p.  75,  s.  59. 
land  grants,  trial  of  issues  in,  p.  76,  s.  60. 
matter  in  dispute,  p.  65,  s.  57;  p.  68,  s.  58;  p.  75,  s.  59. 
note  negotiable  by  law  merchant,  p.  67,  s.  57. 
original  bail,  when  discharged,  p.  74,  s.  59. 
petition  to  be  filed,  p.  73,  s.  59. 
proceedings  in  circuit  court,  p.  74,  s.  59. 
promissory  note,  suit  in  regard  to,  p.  67,  s.  57. 
removal  of  cause  concerning  land  titles,  p.  76,  s.  60. 
security  to  besiven,  p.  73,  s.  59. 
special  bail  to  be  given,  p.  74,  s.  59. 
suit  between  citizens  of  different  States,  p.  69,  s.  58. 
suit  founded  on  contract,  p.  67,  a.  57. 
suit  to  which  United  States  is  party,  p.  68,  s.  58. 
suits  under  Constitution,  laws,  treaties,  p.  68,  s.  58. 
surety  for  entrance,  p.  73,  s.  59. 
the  act  construed,  p.  77,  c.  59,  note, 
time  for  filing  petition,  p.  73,  s.  59. 
trial  of  issues  to  be  by  jury,  p.  76,  s.  60.   ^ 
when  one  or  more  of  parties  may  remove,  p.  69,  p.  68. 
when  precluded  from  pleading  grant,  p.  76,  s.  60. 
where  United  States  is  party,  p.  68,  s.  58. 
Bemoval  Act  of  1887.     See  Removal  under. 
affidavit  made  when  required,  p.  75,  s.  59. 
affidavit,  what  must  contain,  p.  71,  s.  58. 
amount  in  dispute  exclusive  of  interest,  p.  65,  s.  57; 

p.  75,  s.  59. 
arrest  not  to  be  made  where,  p.  66,  s.  57. 
bond  with  security  to  be  given,  p.  73,  s.  59. 
civil  action,  when  not  to  be  brought,  p.  66,  s.  57. 
civil  suit,  hereinafter  pending,  p.  68,  s.  58. 
controversies  between  citizens  and  aliens,  p.  65,  s.  57. 
controversies  between  citizens  and  foreign  State,  p. 

66,  8.  57. 
controversies  between  citizens  of  different  States,  p. 

65,  8.  57. 
controversies  between  citizens  of  same  State,  p.  65» 

s.  57. 
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cuntroversies,  United  States  as  party  to,  p  65,  s.  57. 
copy  of  land  grant  to  be  shown,  p  75,  s.  59. 
corporation,  instrument  made  by,  p.  67,  s.  57. 
duty  of  State  court  to  accept  petition  and  bond,  p.  74, 

8.  59. 
duty  of  State  court  to  stay  proceedings,  p.  74,  s.  59. 
entrance  of  copy  of  record,  p.  74,  a.  59. 
entrance  on  first  day  of  session,  p.  74,  s.  59. 
examination  of  affidavit  by  court,  p.  72,  a.  58w 
exclusive  jurisdiction  of  crimes,  p.  66,  s.  57. 
foreign  bill  of  exchange,  exception  as  to,  p.  67,  s.  57. 
improper  removal,  remand,  p.  74,  s.  59. 
land  grants  from  different  States,  p.  65,  s.  57. 
land  grants,  suits  as  to,  p.  75,  s.  59;  p.  65,  s.  57. 
local  prejudice,  removed  for,  p.  71,  s.  58. 
matter  in  dispute,  p.  66,  s  57;  p.  75,  s.  59. 
negotiable  instruments,  actions  upon,  p.  67,  8.  57. 
non-resident  defendants,  p.  69,  s.  58. 
one  or  more  of  parties  may  remove,  p.  69,  s.  58. 
parties,  separation  of,  p.  71  >  s.  58. 
petition  to  be  filed,  p.  73,  s.  59. 
removal  by  one  or  both  defendants,  p.  68,  s.  58. 
special  bail  to  be  given,  p.  74,  s.  59. 
stay  of  proceedings  in  State  court,  p.  74,  s.  59. 
suits  arising  under  Constitution,  laws,  treaties,  p.  68, 

8.58. 
suit  of  civil  nature,  p.  68,  s.  58. 
suits  pending  or  hereafter  brought,  p.  68,  s.  58. 
treaties,  cases  under,  p.  65,  s.  57. 
when  one  or  more  of  either  parties  may  remove,  p. 

69,  s.  58. 
Bemoval  Act  of  1888.    See  Removal  under. 

circuit  and  State  couits,  jurisdiction  concurrent,  how, 

p.  90,  s.  73. 
judges,  not  to  appoint  relatives  to  office,. p.  85,  s.  72. 
laws  of  United  States,  suits  under,  p.  90,  s.  73. 
matter  in  dispute,  p.  90,  s.  73. 
national  banks,  citizens  of  States  where  located,  p. 

84,  s.  69. 
national  banks,  jurisrliction  over,  p.  84,  s.  69. 
national  banks,  winding  up  of,  p.  84,  s.  69. 
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'  receiver,  civil  liability  of,  p.  83,  s.  68. 

receiver,  duties  of,  p.  83,  s.  67. 

receiver,  equitv  jurisdiction  as  to,  p.  83,  s.  68. 

receiver,  punishment  of  for  violating  duty,  p.  83,  8.  67. 

repealing  clause,  p.  85,  s.  71* 

statutes  construed,  p.  84,  s.  70. 

suits  against  receiver,  p.  83,  s.  68. 

suits  arising  under  Constitution,  p.  960,  s.  73. 

treaties,  suits  arising  under,  p.  90,  s.  73. 

United  States,  plaintifia  or  petitioners,  p.  90,  s.  73. 
Hemoval  acts.     See  Eeviseo  Statutes. 
Bemoval  in  special  cases.     See  Kemoval;  Removal 
Acts. 

amount  in  dispute,  p.  299,  s.  99. 

assent  of  State  court  not  necessary,  p.  308,  s.  101  c. 

authority,  what  is,  p.  307,  s.  101  b. 

fail  to  continue  in  force,  p.  309,  s.  101. 

cases  in  conflict  with  Fourteenth  Amendment,  remov- 
able, p.  307,  8.  101  b. 

case  to  be  docketed  by  petitioner,  p.  305,  8.  101. 

civil  rights,  denial  of,  p.  305,  s.  101  a. 

colored    jarors,    law  against   removable,  p.   307,  s. 
100  b. 

colored  person,  when  may  remove,  p.  306,  s.  101  a. 

color  of  oflSce,  what  is,  p.  307,  s.  101  b. 

color  of  substance  in  question  raised,  p.  308,  s.  101  c. 

conflicting  land  grants,  p.  300,  s.  99  a. 

corporation  created  by  Congress,  citizenship  of,  p.  302, 
8.  100  a. 

counter  aflidavits,  effect  of,  p.  308,  s.  101  c. 

declaration  to  be  filed,  p.  305,  s.  101. 

denial  must  result  from  State  law,  p.  306,  s.  101  a. 

denial  of  civil  right  by  State,  p.  306.  s.  101  a. 

dismissal  as  a  bar  to  removal,  p.  305,  s.  101. 

duty  of  clerk  of  State  court,  p.  304,  s.  101. 

dutv  of  State  court  to  yield,  p.  308  s.  101  c. 

evidence  of  title  to  be  given,  p.  300,  s.  99. 

Federal  corporations,  ground  for  removal  by,  p.  302, 
8.  100  a. 

judiciary,  rights  denied  by,   remedy  for,  p.  306,  s. 
101a. 
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jurisdiction  of  circuit  court  attaches  when,  p.  308,  s. 
101  c. 

land  claimed  under  act  of  Congress,  p.  300,  s.  99  a. 

land  grants  from  different  States,  p.  299,  s.  99. 

land  grant  to  be  produced  in  evidence,  p.  301,  s.  99  a. 

legal  disabilities  are  means,  p.  306,  s.  101  a. 

lottery  tickets,  prosecution  lor  possessing  not  remov- 
able, p.  307,  s.  101  b. 

nonsuit  may  be  ordered,  p.  305,  s.  101. 

of  criminal  cases,  p.  307,  s.  101  b. 

petition  and  bond  to  be  filed,  p.  300,  s.  99, 

petition   for  removal,  what  must  state,  p.  307,  s. 
101  b. 

petition  of  corporation,  p.  302,  s.  100. 

petition  to  be  nied,  p.  304,  s.  101  a. 

proceedings  in  circuit  court,  p.  304,  s.  101. 

rape,  trial  for  removable,  p.  307*  s.  101  b. 

record  to  be  furnished  by  clerk  of  State  court,  p.  304, 
s.  101. 

refusal  of  clerk  to  furnish  copies,  p.  305,  s.  101. 

remand  to  State  court,  p.  305,  s.  101- 

removal    before   trial  of   final    hearing,   p.   308,   s. 
101  c. 

removal  can  be  had  when,  p.  306,  s.  101  a. 

removal  into  circuit  court,  p.  304,  s.  101. 

stay  of  proceedings  in  State  court,  p.  304,  s.  101. 

suit  against  corporations  created  by  Congress,  p.  301, 
s.  100. 

suit,  what  embraces,  p.  302,  s.  100  a. 

trial  for  rape,  removable,  p.  307,  s.  101  b. 

value  of  land,  right  of  removal  depending  upon,  p. 
300,  s.  99  a. 

what  petition  must  show,  p.  308,  s.  101  c. 
Bemoval  proceedings.     See  PRAcncB  in  Federal 
Courts. 

allegation  as  to  amount  in  controversy,  p.  330,  s. 
105  g. 

amount  in  controversy,  what  is  not  sufficient  allega- 
tion of,  p.  330,  s.  105  g. 

appearing  and  giving  bail  separate  acts,  p.  335,  8. 
105  L 
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application  for  removal,  what  sufficient,  p.  322,  s. 

105  b. 
application  on  appearance  in  State  court,  p.  335,  s. 

105L 
application  to  be  made  before  final  hearing,  p.  338,  s. 

105  m. 
case,  when  in  condition  for  trial,  p.  345,  s.  105  o. 
citizenship  mnst  be  alleged,  p.  328,  s.  105  e. 
citizenship,  petition  for  removal  on  ground  of,  filed 

when,  p.  350,  s.  105  q. 
disagreement  by  jury,  p.  338,  s.  105  m. 
election  of  tribunals,  p.  335,  s.  105  1. 
entrance  of  judgment  Dy  appellate  court  for  a  removal, 

p.  347,  8.  105  p;  p.  338,  s.  105  m. 
exigencies  in  State  court  preventing  trial,  p.  348,  s. 

105  p. 
extension  of  time,  p.  334,  s.  105  k. 
extension  of  time  to  answer  not  applicable  to  re- 

moval,  p.  333,  s.  105  j. 
first  term,  what  means,  p.  347,  s.  105  p. 
hearing  or  demurrer  a  bar  to  removal,  p.  347,  s.  108  p. 
hearing  on  demurrer  will  not  defeat  removal  when,  p. 

347,  s.  105  p. 
infant  cannot  consent  to  removal,  p.  321,  s.  105  b. 
judgment  pro  con/easo,  p.  332,  s.  105  i. 
language  of  statute  to  be  followed,  p.  324,  s.  105  c. 
loss  of  right  of  removal,  how  not  restored,  p.  350,  So 

105  q. 
new  pleading  not  needed,  p.  338,  s.  105  m. 
non-residence  must  be  alleged,  p.  329,  s.  105  t. 
notice  of  removal  prior  to  petition,  p.  322,  8.  105  b. 
omission  of  words  "final  hearing/' p.  345,  a.  105  p. 
order  for  new  trial,  p.  338,  s.  105  m. 
party,  when  will  be  treated  as,  p.  322,  s.  105  b. 
pendency  of  suit  gives  right  of  removal,  p.  330,  s. 

105  h. 
petition  may  be  filed  before  trial ,  p.  337,  s.  105  m. 
petition  may  be  signed  by  attorney,  p.  324,  s.  105  c. 
petition  stating  two  grounds  for  removal,  p.  333,  s. 

105  i. 
petition  to  be  filed  on  appearance,  p.  335,  s.  105  1. 
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petition,  what  must  set  forth,  p.  353,  s.  1 05  c 
petition,  when  filed  too  late,  p,  346,  s.  1(^5  p. 
petition,  when  should  not  be  granted,  p.  346,  &  105  p. 
pleadings,  rules  for,  p.  331,  s.  105  i. 
privilege  to  be  sued  in  district  of  residence,  personal, 

p.  321,  s.  105  a. 
proceedings  in  State  court,  vacated  when,  p.  341,  s. 

105  u. 
ready  for  trial,  what  not  equivalent  to,  p.  346,  s. 

105  p. 
reference  to  proceedings  in  State  court,  p.  325,  s. 

105  c. 
removal  after  decision  on  demurrer,  p.  339,  s.  105  m. 
removal  after  reversal  by  appellate  State  court,  p. 

339,  s.  105  m. 
removal  authorized  before  final  judgment,  p.  338,  a. 

105  m. 
removal  before  answer,  p.  345,  s.  105  p. 
removal  from  supreme  court,  time  for  filing  petition, 

p.  335,  s.  105  1. 
removal  may  be  had  after  decision  of  preliminary 

question,  p.  338,  s.  105  m. 
removal  not  authorized  when,  p.  338,  s.  105  m. 
removal  of  case  not  at  issue,  p.  345,  s.  105  p. 
residence  and  citizenship  not  synonymous,  p.  325,  s. 

105  c. 
residence  in  district  not  essential  to  removal,  p.  321, 

s.  105  a. 
residence,  insufficient  allegation  of,  p.  325,  s.  105  c. 
right  of  plaintiff  to  dismiss  suit,  p.  338,  s.  105  m. 
right  of  removal  co-extensive  with  what,  p.  332,  s. 

105  i. 
right  of  removal  not  defeated  when,  p.  320,  s.  105  a. 
security  to  be  given,  p.  352,  s.  106  a. 
sheriff's  return,  leave  to  amend,  p.  334,  s.  105  k. 
State  court  cannot  extend  time,  p.  334,  s.  105  k. 
State  court  not  bound  to  surrender  jurisdiction  when, 

p.  321,  8.  105  a. 
State  court  not  obliged  to  delay  trial,  p.  346,  s.  105  p. 
stipulation,  case  cannot  be  removed  upon,  p.  321,  s. 

105  b. 
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stipulatioQ  to  withdraw  pleadings,  p.  347,  s.  105  p. 
subject-matter,  allegation  as  to,  p.  328,  s.  105  d. 
submission  to  jury  not  final  hearing,  p.  338,  s.  105  m. 
time  for  filing  petition,  p.  345,  s.  105  p;  p.  347,  s. 

105  p. 
time  for  removal,  computed  how,  p.  333,  s.  105  i. 
time  to  apply  for  removal,  p.  320,  s.  105  a. 
time  to  file  petition,  by  what  governed,  p.  331, 

105  i. 
Bexnoval  under  Act  of  1876.    See  Removal. 
Act  of  1867  distinguished,  p.  340,  s.  105  n. 
appearance  must  be  unconditional,  p.  341,  s.  105  o. 
application  in  time  if  before  pleadmgs  completed,  p. 

343,  8.  105  o. 
application  too  late,  p.  341,  s.  105  o;  p.  351,  s.  105  r. 
at  or  before  first  term  of  court,  p.  340,  s.  105  n. 
case  pending  in  State  supreme  court,  p  340,  s.  105  n. 
cases  pending  when  act  went  into  effect,  p.  340,  s. 

105  n. 
chancenrcase,  issue  to  be  made  up  before  trial,  p.  342, 

s.  105  o. 
condition  of  case,  construction  of  statute  as  to,  p.  345, 

8.  105  p. 
decree  against  unknown  holders,  what  is  first  term 

after,  p.  350,  s.  105  q. 
equity  suit  may  be  removed  when  law  suit  cannot  be, 

p.  342,  s.  105  o. 
final  hearing  that  will  not  defeat  removal,  p.  243,  s. 

105  a 
first  term  for  trial,  what  is,  p.  350,  s.  105  q. 
first  term,  what  is,  p.  341,  s.  105  o. 
irregular  docketing  of  case,  removal  not  precluded 

by,  p.  350,  s.  105  q. 
latest  decisions  under,  p.  349,  s.  105  q. 
latest  term  for  removal,  what  is,  p.  348,  s.  105  p. 
petition  to  be  filed  at  first  term,  p.  341,  s.  105  o. 
petition  to  be  filed  before  final  trial,  p.  343,  s.  105  o. 
petition,  when  filed  in  time,  p.  343,  s.  105  o. 
petition,  when  filed  too  late,  p.  343,  s.  105  o. 
proceedings  in  circuit  court,  p.  359,  s.  107. 
redocketing  of  case,  p.  346,  s.  105  p. 
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right  does  not  exist  after  what,  p.  346,  s.  105  p. 
'*  session"  means  time,  p.  343,  s.  105  o. 
salts  pending  when  act  was  passed,  p.  349,  s.  105  q. 
term  at  which  issues  are  made  up,  what  is,  p.  343,  s. 

105  o. 
time  for  removal  limited  by  State  law,  p.   342,  s. 

105  o. 
time  not  to  be  extended  by  circuit  court,  n.  342,  s. 

105  o. 
trial  after  passage  of  act,  p.  340,  s.  105  n. 
trial  of  the  action,  what  is,  p.  343,  s.  105  o. 
what  term  is  meant  by  the  statute,  p.  342,  s.  105  o. 
words  "then  pending,"  what  mean,  p.  340,  s.  105  n. 
Bemoval  under  Act  of  1887.    See  Kemoval. 

accounting,  bill  for,  when  removable,  p.  219,  s.  95  L 

accounting  by  partners,  p.  220,  s.  95  L 

act  does  not  apply  to  suits  in  territorial  court,  p.  208, 

8. 95  b. 
Act  of  1867  construed,  p.  222,  s.  95. 
Act  of  1875  construed,  p.  213,  s.  95  g. 
Act  of  1875,  restriction  not  contained  in,  p.  205,  s.  94 1 
action  against  partners,  how  removable,  p.  216,  s.  95  j. 
action  ex  contractu,  p.  222,  s.  95  m. 
action,  nature  of,  what  determines,  p.  207,  s.  95  a. 
action  of  trespass,  when  removable,  p.  196,  s.  94  a. 
action  on  account,  how  removed,  p.  216,  s.  95  j. 
action  to  enforce  joint  liability,  p.  213,  s.  95  1. 
action  to  restrain  collection  of  tax,  p.  217,  s.  95  j. 
administrator,  petition  against,  p.  220,  s.  95  1. 
agreement  of  foreign  corporation  not  to  remove  void, 

p.  230,  s.  95  r. 
alienage  as  ground  of  removal,  p.  220,  s.  95  ul 
alien  parties,  cannot  remove,  p.  223,  s.  95  n. 
alien  resident,  cannot  remove  when,  p.  229,  s.  95  q. 
alien,  who  in,  p.  224,  s.  95  n. 
amount  in  dispute,  p.  226,  s.  95  o. 
appeal  to  district  court  by  tax-payers,  p.  228,  s.  95  p. 
application  for  removal  by  several,  p.  218,  s.  95  k. 
application  for  removal  denied,  p.  218.  s.  95  k. 
application  for  removal  under,  what  is  not,  p.  334,  s. 

105  j. 
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assignee  of  chose  in  action,  suit  by  removable,  p.  213, 

8.  95g. 
assignee  of  contract,  suit  by,  p.  212,  s.  95  g. 
assignee  of  foreign  corporation,  suit  of  removable,  p. 

214,  s.  95  g. 
assignee  of  promissory  note,  suit  by,  p.  214,  a.  95  g. 
attachment  oy  non-resident,  p.  209,  s.  95  c 
attachment  proceedings,  p.  220,  s.  95  1. 
bankrupt  act,  cases  under  removable,  p.  195,  s.  94  a. 
bill  for  accounting  by  non-resident,  what  essential  to, 

p.  216,  s.  95  j. 
bill  to  compel  transfer  of  stock,  p.  216,  s.  95  j. 
bill  to  quiet  title,  p.  219,  s.  95  1. 
hona-fiae  conveyance  of  property  to  confer  jurisdic- 
tion, p.  212,  s.  95  g. 
bond,  obligor  and  sureties,  p.  205,  s.  94  e. 
bond,  single  controversy  as  to,  p.  205,  s.  94  e. 
case  arising  under  Constitution  or  laws  of  the  United 

States,  what  is,  p.  198,  s.  94  a. 
cases  arising  under  Constitution,  laws  or  treaties,  p. 

195,  8.  94  a. 
cases  arising  under  laws  of  United  States,  what  are, 

p.  196,  8.  94  a. 
cases  construing  act  of  Congress,  when  removable,  p. 

195,  s.  94  a. 
cases  pending  on 'Federal  statute,  p.  196,  s.  94. 
cases  under  Homestead  Law,  removable,  p.  195,  s.  94  a. 
causes,  character  of  open  to  examination,  p.  207,  s. 

95  a. 
causes  not  arising  under  Constitution,  removable  when, 

p.  209,  s.  95  c. 
causes  not  removable  unless  court  would  have  had 

original  jurisdiction,  p.  205,  s.  94  f. 
coupons,  suit  concerning,  not  removable,  p.  197,  s. 

94  a. 
customs  and  duties,  cases  respecting,  p.  195,  s.  94  a. 
cestui  que  trust,  cannot  remove,  p.  220,  s.  95  1. 
charter  rights  of  corporation,  question  involving  re- 
movable, p.  197,  s.  94  a. 
citizen  of  one  State  joined  with  citizen  of  another,  or 

an  alien«  p.  21 S,  s.  95  k. 
BxsTT  Removals.— 48. 
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citizens  of  same  State,  prior  to  filing  petition,  p.  221, 

8.  95  m. 
citizenship  as  ground  of  removal,  what  means,  p.  215, 

8.  95  g. 
citizenship  of  administratrix,  what  determines,   p. 

215,  8.  95  h. 
citizenship,  removal  on  ground  of,  p.  221,  s.  95  m. 
circuit  court  cannot  relinquish  jurisdiction,  p.  209,  s. 

95  c. 
circuit  court  will  not  take  cognizance  of  action  against 

a  State,  p.  211,  s.  95  f. 
civil  suits,  p.  207,  s.  95  a. 

claim  under  authority  of  United  States,  p.  210,  s.  95  d. 
clause  in  act,  construed,  p.  205,  s.  94  e. 
colorable  assignment,  no  jurisdiction  conferred  by,  p. 

213,  8.  95  g. 
colorable  transfer,  what  is,  p.  213,  s.  95  g. 
conflicting  land  grants,  p.  210,  s.  95  e. 
Congress,  may  provide  for  removal,  p.  203,  s.  94  d. 
consent  to  be  sued,  p.  231,  s.  95  s. 
conspiracy,  action  for,  p.  220,  s.  35  b. 
constitutional  provisions,  p.  203,  s.  94  d. 
constitution,  cases  requiring  construction  of  removable 

when,  p.  195,  s.  94  a. 
contest  as  to  fact,  not  removable,  p.  206,  s.  94  g. 
contract,  assignment  of  to  citizen  of  other  State,  p. 

213,  s.  95  g. 
contract,  citizenship  of  party  to,  p.  213,  s.  95  g. 
contract  for  royalty  not  Federal  question,  p.  195,  s. 

94  a. 
contract  in  favor  of  assignee,  p.  214,  s.  95  g. 
controversy,  all  of  must  be  removed!,  p.  209,  s.  95  c. 
controversy  between  citizens  of  different  States,  p. 

204,  s.  94  e. 
controversy,  presumed  when,  p.  208,  s.  95  c. 
controversy,  what  is,  p.  208,  s.  95  c. 
corporation  as  joint  defendant,  p.  220,  s.  95  1. 
corporation  created  by  act  of  Congress,  p.  195,  s. 

94  a. 
corporation,  inhabitant  of  State  where  created,  p.  230, 

s.  95  r. 
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corporations  of  same  State,  cannot  remove,  p.  221,  s. 

95  nu 
corporation,  right  to  removal  not  lost  when,  p.  230,  s. 

95  r. 
criminal  action  by  State,  not  removable,  p.  211,  s. 

95  f. 
criminal  action,  not  removable,  p.  207,  s.  95  a. 
debtor  cannot  remove  when,  p.  220,  s.  95  1. 
default,  entrance  of,  p.  208,  s.  95  c. 
defendant,  purchase  by  of  co-defendant's  interest,  p. 

212,  8.  95  g. 
defendant,  right  of  removal  of,  p.  204,  s.  94  e. 
defendant,  who  is,  p.  228,  s.  95  p. 
distinct  interest,  character  of,  p.  208,  s.  95  c. 
District  Columbia,  action  by  against  alien,  p.  218,  s. 

95  b. 
diverse  citizenship  of  parties,  p.  217,  s.  95  k. 
diverse  citizenship,  what  considered  in  determining, 

p.  208,  8.  95  c. 
ejectment,  petition  in,  p.  199,  s.  94  a. 
ejectment  suit,  when  removable,  p.  196.  s.  94  a. 
executor,  settlement  of  trust  by,  p.  220,  s.  95  1. 
Federal  and  State  corporation,  consolidated,  may  re- 
move, p.  198,  8.  94  a. 
Federal  court,  jurisdiction  not  ousted  by  agreement 

of  parties,  p.  203,  s.  94  d. 
Federal  court  must  have  had  original  jurisdiction,  p. 

204,  8.  94  e. 
Federal  question,  suit  involving,  removable,  p.  195, 

8.  94  a. 
Federal  question,  suit  not  removable  on  ground  of, 

when,  p.  206,  s.  94  g. 
Federal  question,  what  will  raise,  p.  198,  s.  94  a. 
foreclosure  of  mortgage,  necessary  parties  to,  pp.  216, 

217,  8.  95  j. 
foreclosure  suit,  how  removable,  p.  297,  s.  95  L 
foreign  landlord,  party  to  ejectment,  p.  220,  s.  95 1. 
grant  from  dififerent  States,  evidence  of  required,  p. 

210,  8.  95  e. 
grant  from  State  where  suit  is  pending,  not  remov- 
able, p.  210,  s.  95  e. 
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homesteftd  law,  cases  nnder  removable,  p.  195,  s.  94  a. 

inhabitancy  of  corporations,  p.  230,  s.  95  r. 

insarance  officer,  right  of  to  remove,  p.  215,  s.  95  h. 

interest  in  letters-patent,  removable,  p.  206,  s.  94  g. 

interpleader,  p.  220,  s.  95  1. 

interpleading  of  parties,  p.  225,  s.  95  o. 

intervention  of  new  party,  right  of  removal  not  re- 
vived by,  p.  213,  s.  95  g. 

issue,  what  will  not  eliminate,  p.  198,  s.  94  a. 

joint  cause  of  action,  how  removed,  p.  216,  s.  95  j. 

joint  cause  of  action,  not  removable  oy  one  party,  p. 
226,  s.  95  o. 

joint  plaintiffs,  when  suit  not  removable  by,  p.  208,  s. 
95  c. 

joint  tort-feasor,  right  of  to  remove,  p.  225,  s.  95  o. 

Iurisdiction  dependent  upon  citizenship,  p.  229,  s.  95  q. 
and  grants  from  different  States,  p.  210,  s.  95  c. 
land  grant  from  State  where  suit  is  pending,  p.  196, 

s.  94  a. 
land  grant  under  compact  between  States,  p.  210,  s. 

95  e. 
land  title  depending  on  construction  of  Constitution, 

p.  196,  s.  94  a. 
land  title,  not  of  Federal  jurisdiction,  when,  p.  196, 

s.  94  a. 
life  insarance,  assignee  of  policy  of,  p.  214,  s.  95  g. 
local  influence^  cause  removable  on  ground  of,  p.  205, 

s.  94  f  . 
local  influence,  removal  for,  p.  333,  s.  105  i. 
loss  of  right  of  removal,  not  regained  how,  p.  206,  s. 

94  f. 
mala  fide  transfer,  p.  213,  s.  95  g. 
marshal's  bond.  Federal  question  as  to,  p.  198,  s.  94  a. 
mining  claim,  suit  raised  by,  p.  198,  s.  94  a. 
mortgage,  foreclosure  of ,  removal  as  to,  p.  216,  s.  95  j. 
mortgage  lien.  Federal  question,  as  to,  p.  198,  s.  94  a. 
mortgage,  transfer  of  to  foreigner,  suit  upon,  p.  212, 

s.  95  c. 
national  bank,  question  concerning,  p.  195,  s.  94  a. 
national  bank,  suit  against,  removable,  p.  210,  s.  95  d. 
national  banks,  taxation  of,  removable,  p.  211,  s.  95  f. 
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national  banka^  where  citizens,  p.  198,  s.  94  a. 
negligent  act,  joint  parties  as  to,  p.  208,  s.  95  c. 
negligent  injury,  assignment  of  claim  for,  p.  213,  s. 

95  g. 
nommal  parties  by  collusion,  no  jurisdiction  as  to,  p. 

213,  8.  95  g. 
nominal  parties,  exception  as  to,  p.  218,  s.  95  k. 
nominal  party,  who  is  not,  p.  220,  s.  95  L 
Qon-resident  oond-holder,  suit  by,  removable,  p.  208, 

8.  95  0. 
non-resident  defendants,  exclusive  rights  to  removal, 

p.  205,  s.  94  e. 
non-resident  plaintiff,  removal  by,  p.  221,  b.  95  m. 
non-residents,  right  of  to  removal,  p.  209,  s.  95  a 
obligation  of  contract,  removal  concerning,  p.  198,  s. 

94  a. 

obligation  of  contract,  suit  concerning,  p.  197.  94  a. 
only  non-resident  defendants  can  remove,  p.  229,  s. 

95  q. 

party  coUusively  made,  who  is,  p.  213,  s.  95  g. 
parties  in  representative  character,  p.  215,  s.  95  h. 
parties  made  by  statute,  how  regarded,  p.  216,  s. 

95  j. 
patent  rights,  suit  on  not  removable  when,  p.  197,  s. 

94  a. 
penal  action,  not  removable,  p.  207,  s.  95  a. 
personal  service  on  one,  and  by  publication    as  to 

others,  p.  218,  s.  95  k. 
petition,  riffhts  of  removal  shown  on,  p.  205,  s.  94  f. 
plaintiff,  lul  must  be  citizens  where,  p.  221,  s.  95  m. 
plaintiffs  must  be  citizens  where  suit  is  brought,  p. 

218,  s.  95  k. 
plaintiffs,  right  of  removal  does  not  extend  to,  s.  94  e. 
priority  of  judgment.  Federal  question  raised  by,  p. 

198,  8.  94  a. 
probate  of  will,  p.  220,  s.  95  1. 
proceedings  in  State  court,  not  experimental,  p.  228, 

8.  95  p. 
prohibition  law,  not  Federal  question,  p.  198,  s.  94  a. 
proper  and  necessary  parties,  p.  216,  s.  95  j. 
proper  district  court,  what  is,  p.  208,  s.  95  b. 
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proper  district  for  removal  into,  what  is,  p.  231,  s. 

95  8. 
provision  of  Act  of  1887  constmed,  p.  205,  a.  94  f. 
purchase  of  property  pendente  Ute^  p.  215,  s.  95  i. 
purchaser  pendente  Ute,  removal  by,  p.  215,  s.  95  L 
record,  what  must  show,  p.  207,  s.  95  a. 
redemption  of  mortgage,  necessary  parties,  p.  219,  s. 

95  L 
removable  cases,  must  involve  what,  p.  196,  s.  94  a. 
removal  as  to  parties,  p.  207)  s.  95. 
removal  by  one  operative  as  to  all,  p.  225,  s.  95  o. 
removal  must  be  into  {)roper  district,  p.  231,  s.  95  s. 
removal  on  ground  of  citizenship,  p.  333,  s.  105  i. 
removal,  what  gives  right  of,  p.  224,  s.  95  n. 
removal,  what  record  must  show  to  authorize,  p.  199, 

s.  94  a. 
replevin,  action  of,  p.  228,  s.  95  p. 
residence  of  defendsmt  when  action  begun  considered, 

p.  228,  s.  95  p. 
residence,  prima  facie  evidence  of  citizenship,  p.  229, 

8.  95  q. 
restriction  as  to  nature  of  suit,  p.  205,  a*  94  f. 
restrictions  upon  removal,  p.  204,  s.  94  e. 
right  of  removal  not  lost  when,  p.  196,  s.  94  a. 
right  of  removal,  question  of  law,  p.  205,  s.  94  f. 
right  of  removal  restricted  to  defendant,  p.  228,  s. 

95  p. 
right  to  sue  in  Federal  courts  not  affected  by  State 

]aw,  p.  203,  8.  94  d. 
seizure  by  marshal  on  process  of  Federal  court,  re- 
movable, p.  1 97,  s.  94  a. 
seizure  of  goods  for  debt,  not  removable,  p.  206,  s. 

94  g, 
separable  controversy,  p.  226,  s.  95  o. 
separate  actions  with  same  defense,  removable,  p. 

226,  8.  95  o. 
separate  controversies  in  same  suit,  effect  of,  p.  209, 

s.  95  c. 
service  upon  agent,  p.  206,  s.  94  g. 
service  on  but  one  of  defendants,  p.  218,  s.  95  k. 
service  upon  but  one  partner,  p.  218,  s.  95  k. 
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single  controversy,  cases  involving,  p.  204,  s.  94  e. 

single  controversy,  what  is,  p.  226,  s.  95  o. 

single  creditor,  cannot  remove  when,  p.  220,  s.  95  L 

single  suit,  several  controversies  in,  p.  226,  s.  95  o. 

some  disputed  construction  of  act  must  be  raised,  p. 
363,  s.  107  f. 

State,  action  by  against  alien,  removable,  p.  224,  s. 
95  n. 

State  as  plaintiff,  cause  removable,  p.  195,  s.  94  a. 

State  court,  cause  removable  from  when,  p.  205,  s. 
94  f. 

State  office,  Federal  question  not  involved  in  suit  for, 
p.  195,  s.  94  a. 

State  tax  on  corporation  created  by  Congress,  remov- 
able, p.  197,  s.  94  a. 

stockholders  of  corporation,  p.  222,  s.  95  m. 

stipulation  admitting  claim,  effect  of,  p.  208,  s.  95  c. 

suDJect-matter,  court  must  have  jurisdiction  of,  p.  194, 

S*  «74* 

subject-matter,  removal  governed  by,  p.  194,  s.  94. 

substituted  party,  comes  into  suit  subject  to  what,  p. 
215,  s.  95  i. 

substituted  party,  richt  of  to  remove,  p.  215,  s.  95  i. 

suit  against  alien  and  citizen,  p.  224,  s.  95  m. 

suits  against  aliens,  what  include,  p.  223,  s.  95  n. 

suit  against  foreigner  by  citizen  of  other  State,  p.  224, 
s.  95  n. 

suit  against  foreign  consul,  p.  224,  s.  95  n. 

suit  against  States  and  counties,  not  removable,  p. 
211,  s.  95  f. 

suit  against  State,  what  is  not.  p.  211,  s.  95  f. 

suit  as  to  local  laws,  not  removable,  p.  196,  s.  94  a. 

suit,  not  removable  when,  p.  206,  s.  94  g. 

suit  not  under  the  Constitution,  laws  or  treaties,  re- 
movable, p.  225,  s.  95  o.  ^ 

suit  of  deputy  marshal  against  principal,  not  remov- 
able, p.  196,  s.  94  a. 

suit  on  marshal's  bond,  removable,  p.  196,  s.  94  a. 

suit  between  State  and  citizen  of  other,  not  remov- 
able, p.  211,  s.  95  f. 

suit  by  assignee,  removal  of,  p.  212,  s.  95  ^. 
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suit  by  assignee  of  judgment,  removable,  p.  214,  s. 

95  g. 

suit  by  State,  not  removable  when,  p.  211,  s.  95  f. 
suit  by  State  officer  to  collect  penalty,  p.  207,  s.  95  a. 
suit  concerning  mining  claim,  removable,  p.  195,   s. 

94  a. 

suit  for  penalties,  not  removable,  p.  207,  a.  95  a. 

suits  removable,  power  of  Congress  concerning,  p. 
203,  8.  95  d. 

suit  to  compel  construction  of  ittilroad,  p.  216,  s.  95  j. 

suit  to  enjoin  commission  of  nuisance,  when  remov- 
able, p.  197,  s.  94  a. 

suit  to  invalidate  tax,  necessary  parties  to,  p.  217,  s. 

96  j. 

suit  to  restrain  collection  of  tax,  necessary  parties  to, 

p.  217,  s.  95  j. 
suit  to  set  aside  will,  necessary  parties  to,  p.  217,  s. 

95  j. 

suit  to  which  State  is  party,  removable^  p.  20«?,  s.  94  d. 
suits,  when  may  be  revocable,  p.  203,  s.  94  d. 
suit  whole  of  must  be  removed,  p.  226,  s.  95  o. 
surviving  partners  are  necessary  parties,  p.  216,  s. 

95  j. 
test  of  right  to  remove,  how  made,  p.  205,  s.  95  f. 
time  to  file  petition  governed  by  rales  of  State  court, 

p.  331,  8.  105  i. 
title  to  land,  removal  does  not  depend  upon,  p.  210, 

s.  95  e. 
tort,  action  of,  removable,  p.  228,  s.  95  p. 
transfer  of  land,  colorable  jurisdiction  as  to,  p.  213, 

8.  95  g. 
transfer  of  land  to  give  jurisdiction,  p.  212,  s.  95  g. 
transfer  of  stock,  suit  to  compel,  p.  214,  s.  95  g. 
transposing  of  parties,  p.  225,  s.  95  o. 
treaty,  causes  requiring  construction  of,  removable 

when,  p.  195,  s.  94  a. 
trustees  and  executors,  character  of  as  parties,  p.  215, 

8.  95  g. 
two  or  more  controversies  in  same  suit,  p.  204,  s.  94e. 
uniting  of  controversies,  p.  225,  s.  95  o. 
value  of  land,  removal  dependent  upon,-p.  210,  s.  95  e. 
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vested  property.  Federal  question  raised  by  whom,  p. 

198,  s.  94  a. 
voluntary  intervenor,  cannot  remove,  p.  222,  s.  95  m. 
where  State  is  party,  suit  not  removable,  p.  210,  s. 

95  f. 
who  are  necessary  parties,  p.  216,  s.  95  j. 
whole  controversy  to  be  removed,  p.  224,  s.  95  o. 
will  contest,  not  removable,  p.  205,  s.  94  f. 
wrongful  levy  on  goods,  p.  229,  s.  95  q. 
Removal  under  Act  of  1888.    See  Removal. 

bridge  over  navigable  river,  suit  concerning,  remov- 
able, p.  201,  s.  94  b. 
cause,  not  removable,  when,  p.  201,  s.  94  c. 
claim  upon  common-law  liability,   does  not   defeat 

removal  when,  p.  201,  s.  94  b. 
defense  based  on  act  of  Congress,  removable,  p.  201, 

8.  94  b. 
dispute  raises  Federal  question,  when,  p.  201,  s.  94  c. 
extension  of  time  to  answer,   does  not  extend  for 

removal,  p.  333,  s.  105  j . 
marshal's  proceedings,  validity  of,  on  what  depends, 

p.  201,  s.  94  b. 
suits  for  consolidation  of  railroad  companies,  p.  201, 

8.  94  b. 
suits  involving  Federal  question,  p.  200,  s.  94  b. 
suits  removable  regardless  to  character  of  parties, 

when,  p.  201,  8.  94  b. 
Buit  upon  ffovemment  land  claim,  p.  201.  s.  94  b. 
time  for  fifing  petition  under,  p.  334,  s.  105  j. 
Replevin,  action  of,  removable,  p.  228,  s.  95  p;  p.  264, 

8.  96  t. 
when  not  removable,  p.  264,  s.  96  t. 
Residence,  insufficient  allegation  of,  p.  325,  s.  105  c. 
not  synonymous  with  citizenship,  p.  325,  s.  105  c. 
of  defendant  at  commencement  of  action  considered, 

p.  228,  8.  95  p. 
prima  facie  evidence  of  citizenship,  p,  229,  s.  95  q. 
removal  by  non-resident,  p.  209,  s.  95  c. 
Revenue  Acts,  affidavit  for  removal,  p.  30,  s.  28. 

ttachments  continue  in  force,  p.  31,  s.  29;  p.  34, 

8.  34. 
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bail  continues  in  force,  pp.  31,  34,  ss.  29,  30. 
causes  removable  under,  p.  36,  s.  31. 
certiorari,  when  to  issue,  p.  30,  s.  28. 
construed,  p.  40,  s.  32,  note;  p.  42,  s.  36,  note, 
habeas  corpus  to  take  body  of  defendant  into  custody, 

p.  31,  s.  29. 
non  pi'08^  when  rendered,  p.  31,  s.  29. 
petition  for  removal  under,  p.  29,  s.  28;  p.  33,  s.  30. 
proceedings  de  novo,  when  allowed,  p.  31,  s.  29. 
proceedings  for  removal,  p.  29,  s.  28. 
proceedings  in  State  and  circuit  courts,  p.  34,  s.  30. 
property,  misdemeanor  to  dispossess  or  rescue,  p.  35, 

s.  30. 
property  taken  irretrievable,  p.  35,  s.  30. 
record  and  proceedings  to  be  forwarded,  p.  31,  s. 

29. 
removal  of  causes  brought  under,  p.  29,  s.  28. 
repeal  of  remanding  clause,  p.  36,  s.  31. 
stay  of  proceedings  in  State  court,  p.  30,  s.  28. 
suits  against  revenue  officers,  p.  32,  s.  30. 
tax  laws,  acts  of  officers  under,  p.  35,  s.  30. 

~  Statutes.    See  Kemoval;  Removal  Acts. 
absence  of  defendants  from  district,  p.  80,  s.  64. 
absent  party,  when  may  be  reheard,  p.  81,  s.  64. 
act  concerning  national  banks,  p.  120,  s.  75  a. 
acts  concerning  elective  franchise,  p.  59,  s.  52;  p.  310, 

8.  103. 
act  concerning  removal,  repealed,  p.  64,  s.  56. 
action  of  slander  against  revenue  officer,  removable^ 

p.  314,  s.  103  b. 
action  to  restrain  or  enjoin,  p.  54,  s.  56. 
affidavit,  p.  55,  s.  47. 

against  alien  and  citizen  of  State,  p.  53,  s.  46. 
against  officers  under  registration  laws,  p.  59,  s.  52; 

p.  310,  s.  loa 
against  person  holding  title  from  officer,  p.  59,  s.  52; 

p.  310,  s.  103. 
amount  in  dispute,  p.  45,  s.  37;  p.  53,  s.  44 
amount  in  dispute  iiot  element  in  removal,  p.  314,  fl. 

103  b;  p.  316.  s.  103  d. 
at  any  time  before  final  hearing,  p.  45,  s.  37. 
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attachments  aod  injunctions  to  remain  in  force,  p.  63| 

8.  55;  p.  387,  s.  110;  p.  45,  s.  37. 
attachment  or  sequestration  of  goods,  p.  77,  s.  60. 
bail  and  other  security  to  continue  in  force,  p.  57,  s. 

50;  p.  60,  8.52;  p.  311,  s.  103. 
before  trial  and  final  hearing,  p.  57,  s.  50;  p.  55,  s.  47. 
bonds  and  security  to  remain  in  force,  p.  63,  s.  55;  p. 

387,  s.  110;  p.  43,  s.  36. 
bond  as  to  furnishing  copies,  when  discharged,  p.  80, 

8.  63. 
bonds,  undertaking  or  security,  p.  77,  s.  60. 
by  corporations,  or  members  thereof,  p.  46,  s.  38. 
capias,  exception  as  to,  p.  60,  s.  52. 
cause  to  be  docketed  in  circuit  court,  p.  60,  s.  52;  p. 

311,  8.  103. 
cause  to  proceed  in  circuit  court,  p.  43,  s.  36. 
certiticate  of  counsel,  what  to  state,  p.  49,  s.  41;  p. 

31i;  8.  103. 
certiorari,  application  for,  what  must  state,  p.  317,  s. 

103  e. 
certiorari  to  remove  record,  p.  79,  s.  63;  p.  50,  8.  41 ; 

p.  317,  8.  103  e. 
certiorari,  when  to  issue,  p.  60,  s.  52;  p.  311,  8.  103. 
circuit  and  district  courts,  jurisdiction  of  concurrent, 

p.  47,  s.  39. 
civil  suits  or  criminal  prosecutions,  p.  56,  s.  50. 
clerk,  what  statute  requires  of,  p.  316,  s.  103  d. 
copies  of  proceedings,  efifect  of  liliog,  p.  44,  8.  37;  p. 

56,  8.  48. 
copies  of  process,  entrance  of,  p.  56,  s.  48. 
court  may  dismiss  suit,  p.  80,  s.  63. 
criminal  cases  determined  by  State  law,  p.  315,   s. 

103  c. 
criminal  cases,  when  removable,  p.  315,  s.  103  c. 
criminal  prosecution,  commended  when,  p.  56,  s.  50; 

p.  315,  s.  103  c;  p.  316,  s.  103  d. 
death  of  party  before  appeal,  p.  81,  8.  65, 
declaration  of  complaint,  p.  58,  s.  50. 
default  in  appearance,  p.  81,  s.  64. 
default  of  plaintiff,  p.  58,  s.  50. 
defendant  may  remove,  p.  42,  s.  36. 
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defense  arising  under  Constitution^  p.  46,  s.  38. 

denial  of  civil  rights,  p.  56,  s.  50. 

denovo,  proceedings,  when  to  be,  p.  61,  s.  53. 

deputy  marshal,  removal  9onceming9  p.  315,  s.  103  e. 

dismissal,  act  providing  for,  p.  405,  s.  112. 

dismissal,  effect  of,  p.  58,  s.  50. 

dismissal  for  want  of  jurisdiction,  p.  78,  s.  61. 

duplicate  copy  of  writ,  p.  59,  s.  51 . 

duty  of  clerk  of  State  court,  p.  58,  s.  51. 

duty  imposed  on  marshal,  p.  58,  s.  51;  p.  309,  s. 

102  a. 
duty  of  marshal  under  writ  of  habeas  corpus,  p.  61,  s. 

53;  p.  312,  8.  103. 
duty  of  State  court  to  accept  security,  p.  43,  s.  36;  p. 

46,  s.  38;  p.  56,  s.  48. 
duty  of  State  court  to  stay  proceedings,  p.  60,  s.  52; 

p.311,  8.  103. 
enforcement  of  obligations  in  circuit  court,  p.  44,  s.  37. 
facts  to  be  verified  on  oath,  p,  57,  s.  50. 
failure  to  file  copies  in  circuit  court,  p.  58,  s.  50. 
filing  and  appearance,   satisfaction  of  bond,  p.   79, 

8.  63. 
filing  petition,  effect  of,  p.  57,  s.  50. 
further  proceedings  in  State  court  void,  p.  61,  s.  53; 

p.  312,  8.  103. 
government  responsible  for  necessary  services,  p.  313, 

8.  103  a. 
habeas  corpus  to  bring  prisoner,  p.  317,  s.  103  c. 
habeas  corpus,  when  issues,  p.  58,   s.  51;  p.  311,  s. 

103;  p.  60,  s.  52;  p.  309,  s.  102;  p.  50,  s.  41. 
hearing  and  adjudication  in  absence  of  party,  p.  81, 

8.  64. 
indictment  aj^inst  revenue  officer  for  murder,  remov- 
able, p.  315,  s.  103  c. 
indictment  for  nuisance  under  State  law  not  remova- 
ble, p.  315,  s.  103  c. 
indictment  in  State  court  after  removal,  void,  p.  315, 

s.  103  c. 
injunctions,  orders,  and  proceedings,  p.  77,  s.  60. 
injunction  to  remain  in  force,  p.  43  s.  36;  p.  387,  s. 

110. 
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judgment  of  nonpros,  when  entered,  p.  61,  s.  53;  p. 

312, 8.  loa 

liens,  suits  to  enforce,  p.  80,  s.  64. 

local  prejudice,  or  influence,  p.  55,  s.  47. 

matter  in  dispute,  p.  42,  s.  36. 

misdemeanor  of  clerk,  p.  79,  s.  63. 

misdemeanor  to  proceed  in  State  court,  p.  50,  s.  41. 

misfeasance  of  clerk,  p.  79,  s.  63. 

non-suit,  when  will  be  granted,  p.  58.  b.  50. 

obligation  to  remain  in  force,  p.  47,  s.  39. 

order  as  to  costs  on  dismissal,  p.  78,  s.  61. 

order  directing  appearance,  p.  80,  s.  64. 

order  of  dismissal,  reviewable  on  appeal,  p.  78,  s.  6L 

original  bail,  discharge  of,  p.  56,  s.  48. 

parties  collusively  made  or  joined,  p.  78,  s.  61. 

petition,  effect  of  filing  in  State  court,  p.  53,  f.  45. 

petition  for  removal,  p.  57,  s.  50;  p.  49,  s.  41;  p.  48, 

8.  40;  p.  45,  s.  37. 
petition,  must  show  what,  p.  316.  s.  103  d. 
petition  to  be  verified  and  certified  by  counsel,  p.  60, 

8.  52;  p.  311,  s.  103. 
petition,  what  to  set  forth,  p.  60,  s.  52;  p.  311,  s. 

103. 
petition  in  custody  of  State,  p.  58,  s.  51. 
petitioner  may  docket  case  when,  p.  58,  s.  50. 
plaintiff  may  proceed  in  State  court  when,  p.  54,  3.  46. 
pleadings  de  novo,  when  may  be  required,  p.  80,  s.  63. 
postmaster,  act  extends  to,  p.  313,  s.  103  a. 
preliminary  examination,  p.  315,  s.  103  c. 
proceedings  confined  to  circuit  court,  p.  316,  s.  103  d. 
proceedings  in  circuit  court,  p.  58,  s.  50;  p.  60,  s.  52; 

p.  311,  s.  103;  p.  62,  s.  54;  p.  46,  s.  38;  p.  78,  s.  62. 
proceedings  in  State  court  to  cease,  p.  57,  s.  60. 
proceeding  in  State  court  to  forfeit  bail,  void,  p.  315, 

8.  103  c. 
property  affected  by  the  adjudication,  p.  78,  s.  63. 
prosecution,  when  commenced,  p.  315,  s.  103  c. 
punishment  of  clerk,  p.  79,  s.  63. 
purpose  of  the  section,  p.  313,  s.  103  a. 
record  supplied  by  affidavit,  or  otherwise,  p.  62,  s.  54. 
refugees,  p.  47,  s.  39. 
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refusal  of  copies  by  clerk  of  state  court,  p.  62,  s.  54; 

p.  58,  8.  50. 
removal  before  indictment,  p.  315,  s.  103  c. 
removal  before  trial  and  £nal  hearing,  p.  59,  s.  52;  p. 

310,  8.  103. 
removal  by  alien  against  civil  officer,  p.  318,  s.  104. 
removal  by  aliens  in  particular  cases,  p.  61,  s.  53;  p. 

318,  s.  104. 
removal  by  plaintiff  or  defendant,  p.  55,  s.  47. 
removal  does  not  carry  cost  in  State  court,  p.  313,  s. 

103  a. 
removal  for  prejudice  or  local  influence,  p.  44,  s.  37. 
removal  into  what  district,  p.  62,  s.  54;  p.  318,  s.  104. 
removal  not  to  prejudice  rights  of  plaintiff,  p.  45,  s. 

37;  p.  54,  8.  46. 
removal  on  petition  of  defendant,  p.  53,  s.  45. 
removal  to  next  circuit,  p.  57,  s.  50. 
removal  where  partiea  claim  land,  p.  64,  s.  56. 
repealing  clause,  p.  81,  s.  66;  p.  81,  s.  71. 
representative  to  file  copy  of  appointment,  p.  81, 

8.  65. 
revenue  law,  what  is,  p.  313,  s.  103  b. 
revival  on  death  of  party,  p.  81,  s.  65. 
security  for  appearance,  p.  56,  s.  48. 
security  to  continue  in  force,  p.  57,  s.  50. 
service  by  publication,  p.  81,8.  64. 
service  of  nabeas  corpus  on  court  removes  prosecu- 
tion, p.  317,  8.  103  d. 
service  of  order  on  absent  defendant,  p.  80,  s.  64. 
special  bail,  p.  56,  s.  48. 
^ate  court  may  proceed  when,  p.  58,  s.  50. 
statute,  what  requires,  p.  316,  s.  103  d. 
stay  of  proceedings  in  State  court,  p.  50,  s.  41. 
time  for  appearance  of  absent  party,  p.  81,  s.  64. 
time  for  publication,  p.  81,  a.  64. 
time  to  me  copy  of  record,  p.  78,  8.  63. 
twenty  days,  when  allowed,  p.  79,  s.  63. 
security,  duty  of  State  court  to  accept,  p.  45,  s.  37. 
security  for  appearance  and  special  Daif,  p.  43,  s.  36. 
secarity  for  entering  copies  of  process,  p.  42,  s.  36. 
stay  of  proceedings  in  State  court,  p.  43,  s.  36. 
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sufficient  security  to  be  offered,  p.  46,  s.  38;  p.  45,  s. 

37;  p.  55,  8.  48. 
suits  against  aliens,  p.  42,  s.  36;  p.  53,  s.  44. 
suits  and  prosecutions  against  revenue  officers,  p.  59, 

8.  52;  p.  310,  s.  103. 
suits  between  citizens  of  different  States,  p.  42,  s.  36; 

p.  53,  8.  45. 
suit  by  alien  against  civil  officer,  p.  61,  s.  53. 
suits  capable  of  final  determination,  p.  42,  s.  36. 
suits  for  restraining  or  enjoining,  p.  42,  s.  36. 
suits  for  share  of  forfeiture,   removable,  p.   314,  s. 

103  b. 
suits  removable  under,  p.  48,  s.  41. 
suits  to  recover  moneys  illegally  collected,  p.  313,  s. 

103  b. 
suits  without  presence  of  all  defendants,  p.  54,  s.  46. 
time  for  filing  petition,  p.  42,  s.  36. 
time  of  entering  appearance,  p.  53,  s.  45. 
trespass  against  marshal,  not  removable,   p.  314,  s. 

103  b. 
verified  petition  for  removal,  p.  45,  s.  38. 
when  proceedings  to  be  de  nove,  p.  312,  s.  103. 
writ  of  habeas  corpus  to  be  allowed  by  judge,  p.  309, 

s.  102  a. 
Scire  lacias,  issue  of  a  bar  to  removal,  p.  347,  s.  105  p. 
Security.     Hee  Bond. 

Seizure,  and  sale,  prosecution,  as  to,  p.  94,  s.  73  b. 
by  marshal  on  process,  p.  197,  s.  94  a. 
of  goods  for  debt,  not  removable,  p.  206,  s.  94  g. 
on  high  sea,  jurisdiction  attaches  when,  p.  127,  s.  81. 
on  high  sea.  prosecuted  where,  p.  127,  s.  81. 
where  cognizable,  p.  127,  s.  81. 
Separable  controversy.    See  Inseparable  Contro- 
versy. 
accounting  by  trustee,  not,  p.  267,  s.  96  u. 
action  against  heirs  for  alimony,  not,  p.  267>  s.  96  u. 
action  against  principal  and  sureties,  not,  p.  267,  s. 

96  u. 
action  on  partnership  obligation,  not,  p.  265,  s.  96  t. 
as  to  one  or  more  of  defendants,  p.  254,  s.  96  n. 
cannot  be  created  how,  p.  267,  s.  96  u. 
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foreclosure  suit  not.  when.  p.  263,  s.  96  t. 

how  cannot  be  made.  p.  267,  s.  96  u. 

how  determined,  p.  253.  s.  96  m. 

joint  action  against  several,  not,  p.  267,  y.  96  u. 

i'oint  and  several  accounting,  p.  267,  s.  96  u. 
imitations  on  right  to  remove  a.  p.  255,  h.  96  o. 
not  made  by  separate  defenses,  p.  268,  s.  96  v. 
removal  of,  under  Act  of  1887,  p.  255,  s.  96  o. 
removal  on  ground  of.  p.  263,  s.  96  1.  * 

separate  and  separable  not  synonymous,  p.  262,   s. 

96  t. 
separate  answers  do  not  constitute,  p.  263,  s.  96  t. 
suit  for  pollution  of  stream,  not,  p.  264,  s.  96  t. 
suit  for  rent,  not,  p.  264,  s.  96  t. 
suit  to  fo'  eclose  mortgage,  severable,  p.  255,  s.  96  n. 
suit  to  quiet  title,  separable  controversy  as  to,  p.  255, 

s.  96  n. 
supplementary  proceedings,  p.  269,  s.  96  x. 
what  does  not  constitute,  p.  268,  s.  96  v;  pp.  263, 

264,  s.  96  t. 
what  is,  pp.  254,  255,  s.  96  u. 
what  is  not,  p.  267,  s.  96  u. 

when  too  late  to  remove  on  account  of,  p.  263,  s.  96 1. 
where  does  not  exist,  p.  254,  s.  96  n. 
where  exists,  p.  254,  s.  96  o. 
Service.     See  Procfss. 

Set-off,  amount  in  controversy  as  to,  p.  191,  s.  93  m. 
rule  concerning,  p.  384,  s.  109  g. 
statute  ajBTecting,  p.  191,  s.  93  n. 
State,  action  by  against  aliens,  p.  224,  s.  95  n. 

action  by  for  statutory  penalty,   not  removable,  p. 

211,  s.  95  f. 
cannot  sue  in  circuit  court,  p.  114,  s.  74  d. 
circuit  court  will  not  take  cognizance  of  action  against, 

p.  211,  s.  95  f. 
controversies  between  and  aliens,  p.  7>  s.  3  n. 
controversies  between  and  foreign  State,  p.  7,  s.  3  a. 
controversies  concerning,  p.  7,  s.  3  a. 
court  cannot  arbitrar  ly  reject  bond,  p.  353,  s.  106  a. 
court,  decision  of  as  to  removal  not  conclusive,  p. 

256,  8.  96  p. 
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court,  duty  of  on  removal,  p..  27,  s.  27. 
court,  duty  of  to  accept  surety,  p..  353,  s.  106  a. 
court,  duty  of  to  8tay  proceedings,  p.  353,  s.  106  a. 
court,  Federal  and  State,  concurrent  jurisdiction  of, 

p.  91,  8.  73  a. 
court,  jurisdiction  of  ceases  when,  p.  373,  s.  108  d. 
court,  jurisdiction  of  concerning  patents,  p.  18,  s.  8  d. 
court,  justices'  court  not,  p.  208,  s.  95  b. 
court  may  investigate  value  of  surety,  p.  353,  s.  106  a. 
court  may  require  surety  to  justify  removal,  p.  353, 

8.  106  a. 
court  must  consider  matters  on  record,  p.  368,  s.  108  b. 
court,  no  power  over  removal,  p.  173,  s.  93  a. 
court,  right  of  to  continue  examination  of  defendant, 

p.  367,  s.  108  a. 
court,  suits  in  removable  when,  p.  68,  s.  58. 
injunction  against,  when  lies,  p.  212,  s.  95  f. 
jurisdiction  of,  when  not  invivded,  p.  203,  s.  94  d. 
law  providing  for  service,  p.  162,  s.  91  c. 
may  exclude  foreign  corporation,  p.  242,  s.  96  e. 
not  a  citizen,  p.  211,  s.  95  f. 
office,  Federal  question  not  involved  in  suit  for,  p. 

195,  s.   94  a. 
officer,  member  of  returning  board  is  a,  p.  314,  s.  103  b. 
statutes.  Federal  question  not  involved  in  when,  p. 

202,  s.  94  c. 
statutes.  Federal  question  raised  by,  p.  198,  s.  94  a. 
statutes,  what  cannot  afifect,  p.  98,  s.  73  f. 
suit  against  by  its  own  citizens,  p.  211,  s.  95  f. 
suit  against,  what  is,  p.  211,  s.  95  f. 
suit  against,  what  is  not,  p.  211,  s.  85  f. 
suit  by  for  tax  on  Federal  corporation,  removable,  p. 

197,  s.  94  a. 
tax.  Federal  question  not  involved  in,  p.  104  s.  94  a. 
statute  of  limitation,  defense  by,  ]>.  377,  s.  109  a. 
statutes,  against  conspiracy,  p.  22,  s.  499. 
against  violation  of  ISeamen's  Act,  p.  24. 
amending  Habeas  Corpus  Act,  pp.  40,  37 
as  to  proceedings,  p.  78. 
compared,  p.  64  to  76. 
concerning  aliens,  p.  42. 
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concerning  arrest,  p.  167. 

concerning  assignees,  p.  21. 

concerning  banking  association,  p.  20. 

concerning  bankruptcy,  p.  19. 

conceroing  civil  rights,  p.  22. 

concerning  comptroller  of  currency,  p.  20. 

concerning  court  officers,  p.  52. 

concerning  importation  of  foreign  labor,  p.  25. 

concerning  jurisdiction,  p.  12,  s.  6. 

concerning  national  banks,  p.  83. 

concerning  patents  and  copyrights,  p.  14. 

concerning  proceedings  by  quo  warranto,  p.  23. 

concerning  process,  p.  77. 

concerning  the  filing  of  bond,  p.  352. 

concerning  the  possession  of  office,  p.  23. 

concerning  the  revenue  act,  pp.  36,  20,  21. 

concerning  trade  monopolies,  p.  24. 

concerning  violation  of  Interstate  Commerce  Act,  p.  24. 

coQcnrrent  jurisdiction,  p.  90.     . 

construed,  p.  312,   s.   103;  p.  320,  s.   105;  p.  340,   s. 

105  n. 
construed,  p.  276,  s.  97  c;  p.   292,  s.  98  i;  p.  305,  s. 

101. 
construed,  p.  184,    s.  93  i;  p.  191,  s.    93  o;  p.  205,  s. 

94  b. 
construed,  p.  123,  s.  76  a;  p.  125,  s.  77;  p.  126,  s.  78. 
construed,  p.  138,  s.  86;  p.  147,  s.  89;  p.  157,  s.  90. 
construed,  p.  72,  s.  58;  p.  25,  s.  26;  p.  119,  s.  75. 
construed,  p.    25,   s.  26;  p.  40,  s.  32;  p.  42,  s.  35;  p. 

46,  s.  46. 
construed,  p.  402,  s.  Ill  k;  p.  387,   s.   110  a;  p.  400, 

s.  Ill  i. 
construed,  p.  54,  s.  46;  p.  62,  s.  54;  p.  55,  s.  47. 
construed,  p.  77,  s.   59;    p.  403,  s.  Ill  k;  p.  104,   s. 

73  m. 
construed,  p.  222,  s.  95  m;  p.  234,  s.  96  a;  p.  236,   s. 

96  c. 
courts  created  by,  p.  11,  s.  3  e. 
dismissal,  p.  77. 

duty  of  State  on  filing  petition,  p.  366. 
effect  of  filing  copy  of  record,  p.  377. 
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for  penalties  and  forfeitures  under  revenue  laws,  p.  24. 
for  suppression  of  slave  trade,  p.  13. 

J'urisdiction  by  appearance,  p.  155. 
lens,  appearance  of  parties,  p.  80. 
offenses  begun  in  one  district  and  ending  in  another, 

p.  129. 
ofrenses  on  high  seas,  p.  126. 
prize  condemnations,  p.  13. 
providing  fur  punishment  of  crimes,  p.  13. 
providing  for  removal  by  aliens,  p.  27. 
process  not  affected  by  removal,  p.  386. 
receiver  in  pending  case,  p.  83. 
removal  against  aliens,  p.  53. 
removal  by  aliens  in  particular  cases,  p.  318. 
removal  by  corporation,  p.  46. 
removal  concerning  civil  rights,  p.  56. 
removal  concerning  land  grants  from  different  States, 

p.  64. 
removal  for  prejudice  and  local  influence,  p.  55. 
removal  of  actions  concerning  land  grants,  p.  299. 
removal  of  cause  against  persons  denied  civil  rights, 

p.  303.  , 
removal  of  causes  governed  by  subject-matter,  p.  194. 
removal  of  causes  relating  to  parties,  p.  207. 
remov&l  of  suits   against  aliens  in  particular  cases, 

p.  53. 
removal  of  suits  against  corporations,  p.  301. 
removal  of  suits  against  revenue  officers,  p.  59;  p.  310. 
removal  on  ground  of  diverse  citizenship,  p.  110;  p. 

334. 
removal  on  ground  of  prejudice  and  local  influence,  pp 

273,  284. 
removal  proceedings,  p.  320;  p.  55. 
removal  under  Civil  Rights  Act,  of  1886,  p.  47. 
removal  under  Civil  Rights  Act,  p.  1872,  p.  48. 
removal  when  petitioner  is  in  custody  of  State  court, 

p.  58. 
repealed,  p.  20,  s.  10;  p.  53,  s.  45;  p.  403,  s.  Ill  k;  p. 

82,  s.  66. 
repealed,  questions  concerning,  p.  276,  s.  97  c 
Revenue  Act  of  1833,  p.  29. 
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Revenue  Act  of  1866,  p.  32. 

revival  on  death  of  party,  p.  82. 

rules  in  particular  States,  p.  138. 

rules  in  various  States,  p.  128. 

the  Judiciary  Act,  p.  27. 

the  Removal  Acts,  pp.  27  to  85. 

time  for  filing  application,  p.  78. 

time  for  filing  record,  p.  358. 

to  enforce  penalties  under  passenger  law,  p.  211. 

to  enforce  rights  to  vote,  p.  211. 

-when  all  defendants  cannot  be  served,  p.  160. 

-when  copies  of  record  are  refused,  p.  62. 

when  petitioner  is  in  custody  of  State  court,  p.  309. 
Suits.     See  Removals;  Revised  Statutes;  Jurisdic- 
tion. 

against  aliens,  amount  in,  removal  as  to,  p.  53,  s.  44. 

against  aliens  and  citizens,  removable,  p.  53,  s.  46. 

against  aliens,  removal  of,  p.  42,  s.  37. 

against  aliens,  what  include,  p.  235,  s.  96  b;  p.  223, 
s.  95  n. 

against  citizens  of  different  States,  p.  54,  p.  46. 

against  comptroller  of  currency,  p.  20,  s.  11. 

against  corporation  created  by  Congress,  removable, 
p.  198,  s.  94  a. 

against  directors  of  corporation,  p.  250,  s.  96  i. 

against  foreign  corporation,  what  are,  p.  179,  s  93  f. 

against  person  holding  title  from  officer,  p.  59,  s.  52. 

against  the  government,  act  concerning,  p.  105,  s.  73  n. 

arising  under  patent  laws,  p.  15,  s.  8  b. 

before  trial  or  final  hearing,  p.  54,  s.  46. 

between  citizens  of  different  States,  p.  13$,  s.  83  a.  * 

brought  to  restrain  or  enjoin,  p.  54,  s.  46. 

by  assignee  of  chose  in  action,  p.  151,  s.  89  d. 

by  assignee,  when  cognizable,  p.  146,  s.  89. 

by  attorney-general  of  State,  not  removable,  p.  155, 
S.93J. 

by  citizens  of  other  State  not  parties  to  previous  pro- 
ceedings, p.  113,  s.  74  b. 

by  indorsee,  what  may  be  proved  in,  p.  154,  s.  89  g. 

by  State  in  its  own  court,  when  removable,  p.  239,  b. 
96  d. 
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concerning  collection  of  revenue,  p.  21,  s.  14. 

concerning  foreign  labor,  p.  25,  s.  26. 

concerniny;  Interstate  Commerce  Act,  p.  24  s.  22. 

concerning  passenger  laws,  p.  24,  s.  23. 

concerning  re  venae  law,  p.  20,  s.  12^ 

concerning  right  to  vote,  p.  24,  s.  21. 

for  collection  of  taxes,  p.  22,  s.  15. 

for  condemnation  of  prizes,  p.  13,  s.  6. 

for  injunction,  nomin  il  parties  to,  p.  250,  s.  C6  i. 

for  injury  to  civil  rights,  p.  22,  s.  18. 

for  injury  to  person  or  property,  p.  22,  s.  1 7. 

for  internal  revenue,  where  brought,  p.  l.'^G,  s.  84. 

for  penalties,  what  are,  p.  127,  s.  80,  note. 

for  punishment  of  crimes,  p.  13,  s.  5. 

for  suppression  of  slave  trade,  p.  13,  s.  7. 

for  taxes,  where  must  be  brougut,  p.  130,  s.  84,  note. 

for  the  redress  of  rights,  p.  22,  s.  1 6. 

founded  on  contract,  p.  147,  s.  89  a. 

founded  on  judgment,  what  are,  p.  147,  s.  89  a. 

in  States  containing  several  districts,  p.  137,  s.  86. 

may  be  revocable,  when,  p.  203,  s.  94  d. 

not  of  local  nature,  p.  137,  s.  86. 

not  removable  when,  p.  206,  s.  94  g. 

of  civil  nature,  what  determines,  p.  207,  s.  95  a. 

of  local  nature,  p.  138,  s.  87. 

performance  of  contract,  suit  to  enforce,  what  is,  p. 

97,  s.  73  e. 
proceeding  for  removal  of,  p.  55,  s.  48. 
to  annul  will,  p.  97,  s.  73  e. 
to  bar  former  title,  pp.  97,  98.  s.  73  f. 
to  compel  construction  of  railroad,  p.  216,  s.  95  j. 
to  compel  delivery  of  in^trument,  p.  98,  s.  73  f. 
to  enforce  performance  of  contract,  p.   151,  s.  89  d. 
to  foreclose  mortgage,  severable,  p.  255,  s.  93  n . 
to  recover  contents  of  ci  of>e  in  action,  p.  214,  s.  95  g. 
to  recover  possess' on  of  office,  p.  23,  s.  19. 
to  reform  insurance  policy,  p.  98,  s.  73  f. 
to  which  State  is  p«»rty  removable,  p.  203,  s.  94  d. 
to  which  the  government  is  a  party,  p.  7,  p.  3  a. 
two  or  more  controversies  in,  p.  204,  s.  94  e. 
upon  foreign  bills  of  ( xchange,  p.  146,  s.  89. 


514  INDEX. 

State —  CoTiiinued. 

under  patent  and  copyright  laws,  p.  14,  8.  8. 

under  United  States  statutes  and  treaties  p.  103,  s. 
731. 

what  is,  p.  186,  s.  93  i;  p.  181,  s.  93  g. 

without  presence  of  all  defendants,  p.  54,  s.  46. 
Supreme  Court,  review  by  upon  writ  of  error,  p.  78, 

s.  61. 
Tax,  imposed  by  State,  Federal  question  not  involved  in, 
p.  194,  s.  94  a. 

payment  of  by  coupons,  Federal  question  as  to,  p. 
194,  s.  94  a. 

suit  for  by  State  against  Federal  corporation,  remov- 
able, p.  211,  s.  95f. 

suit  to  restrain  collection  of.  p.  217,  s.  95  j. 
Tenants  in  common,  suit  against  to  quiet  title,  p.  258, 

8.  96  r. 
Tennessee,  offenses  committed  in,  p.  131,  s.  82. 
Territorial  limit  of  jurisdiction,  p.  11,  s.  3  f. 
Texas,  crimes  committed  in  district  of,  p.  131,  s.  82. 

suit  by  county  in,  p.  209,  s.  95  c. 
Tort,  action  in  not  severable,  p.  268,  s.  96  r. 

conflicting  views  concerning  removal,  p.  268.  s.  96  r. 
Trade-mark.     See  Copyright. 

amount  involved  not  element  in  jurisdiction  as  to,  p. 
106,  s.  73;  p.  14,  s.  8  a. 

citizen  not  element  in  jurisdiction  over,  p.  1C6,  s.  73; 
p.  14,  8.  8  a. 

equity  jurisdiction  concerning,  p.  14,  s.  8  a. 

suit  to  enjoin  use  of,  p.  106,  s.  73  p. 

value  of  may  be  considered  when,  p.  107,  s.  73  p. 
Trade  monopolies,  act  concerning,  p.  24,  s.  24. 

suits  to  prevent,  p.  24,  s.  24. 
Treaties,  causes  arising  under,  p.  65,  s.  57. 

jurisdiction  of  circuit  court  concerning,  p.  97,  s.  73  e. 

jurisdiction  of  question  arising  under,  p.  6,  s.  3. 
Trespass,  action  of  inseparable,  p.  268,  s.  96  r. 

amount  in  disput.e  in,  how  determined,  p.  108,  s.  73  q. 

on  land,  jurisdiction  concerning,  p.  153,  s.  89  ^< 
Trials.     See  Prejudice  and  Local  Influenct 

hearing,  what  is.  p.  286,  s.  38  d. 

hearing,  what  reference  to,  p.  286,  s.  98  d. 
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of  issues  on  petition  for  removal,  p.  375,  s.  108  f . 
of  matters  affecting  the  merits,  p.  376,  s.  108  f. 
trial  or  final  hearing,  what  means,  p.  286,  s.  98  (1. 
trial,  to  what  refers,  p.  337,  s.  105  m;  p.  286,  s.  98  cl. 
trial,  what  is,  p.  286,  s.  98  d. 
what  will  constitute,  p.  346,  s.  105  p. 
when  not  commenced,  p.  345,  s.  105  p. 
without  objection,  waiver,  p.  185,  s.  77  note. 
Trust,  deed  in  may  raise  Federal  question,  p.  256,  s. 

96  p. 
in  real  property,  proceedings  to  establish,  p.  165,  s.  91  f. 
resulting,  bill  to  establish  not  removable  when.  p. 

263,  8.  96  t. 
suit  to  enforce,  where  brought,  p.  132,  s.  83  a. 
suit  under  deed  of  not  removable  when^  p.  263,  s.  96 1. 
Trustees  and  executors,  active,  not  nominal  parties, 

p.  250,  s.  96  i. 
character  of  as  parties,  p.  215,  s.  95  g. 
executor,  citizenship  of,  how  determined,  p.  235,  s.  96  b. 
executor  de  son  tort,  p.  98.  s.  73  f. 
executor,  may  defend  action  against  deceased,  where, 

p.  235,  8.  96  b. 
executor,  settlement  of  trust  by,  p.  220,  s.  96  1. 
executor,  where  may  sue,  p.  235,  s.  960. 
necessary  parties  to  will  coutest,  p.  217,  s.  95  j. 
trustee,  accounting  by,  not  removable,  p.  267,  s.  96  u. 
trustee,  not  nominal  party,  p.  220,  s.  95  1. 
trustee,  separable  controversy  as  to,  p.  263,  s.  96  t. 
trustee,  suit  by  not  removable  when,  p.  267,  s.  96  u. 
when  necessary  parties  to  will  contest,  p.  262,  s.  96 1. 
XTnited  States,  actions  against,  p.  210,  s.  95  c. 
courts,  extent  of  jurisdiction  of,  p.  103,  s.  73  1. 
courts,  judicial  power  of,  p.  103,  s.  73  1. 
may  sue  on  bona,  p.  5,  s.  3  a. 
may  sue  on  contract,  p.  5,  s.  3  a. 
may  sue  on  contract,  p.  5,  s.  3  a. 
removal  of  actions  against,  p.  210,  s.  95  d. 
Value,  a^greffate  governs,  p.  109,  s.  73  r. 
criterion  for  determining,  p.  109,  p.  73  r. 
may  give  Federal  court  jurisdiction,  p.  107,  s.  73  p. 
removal  dependent  upon,  p.  210,  s.  95  e. 
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Voting^,  right  of  does  not  make  citizen,  p.  235,  s.  96  b. 
Waiver,  of  defect  in  bond,  what  will  be  deeined  a,  p. 

354,  8. 106  a. 
of  irregularities  in  process,  p.  166,  s.  91  g. 
of  objection  to  jurisdiction,  what  is,  p.  134,  s.  83  c. 
of  right  of  removal,  p.  174,  s.  93  o. 
of  right  of  removal  by  foreign  corporation,  void,  p. 

242,  s.  74  f . 
of  right  to  remove,  what  is,  p  348,  s.  105  p. 
Will,  Federal  courts  may  determine  validity  of,  p.  106,  s. 

73  o. 
jurisdiction  concerning,  p.  97,  s.  73  e. 
proceedings  for  caveat  of,  not  removable,  p.  184,  s. 

93  h. 
proceedings  to  annul,  removable,  p.  184,  s.  93  h. 
proceedings  to  probate,  when  not  removable,  p.  182, 

s.  93  i;  p.  184,  s.  93  h;  p.  239,  s.  96  d. 
proceedings  to  probate,  when  removable,  p.  237,  s. 

96  c. 
Witness,  competency  of  to  testify  in  Federal  courts,  p. 

379,  8.  109  d. 
Writ  of  attachment,  levy  bv.  p.  163,  s.  92  a. 
of  capias,  return  of,  p.  168,  s.  92  b. 
of  error  does  not  lie  to  review  remand,  p.  402,  s. 

lllk. 
of  error  to  Supreme  Court,  p.   78,  s.  61;  p.  103,  s. 

73  1. 
of  habeas  corpus,  p.  184,  s.  93  i. 
of  mandamus,  p.  184,  s.  93  i. 
of  scire  facias,  issue  of  a  bar  to  removal,  p.  347,  s. 

105  p. 
power  of  Federal  courts  to  issue,  limited? 
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